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LAW  OF  PLEADING. 


INTERPLEADER. 


• 


8eG.727.  Interpleader  —  Nature  and 
extent  of  the  remedy. 
728L  Form  of  petition  in  inter- 
pleader. 


Sec.  728a.  Answei'  txS  obtain  order  in- 
terp]eading;,4nd  discharg- 
ing  defendanf'^4A:  P^7' 


men t  into  court* 


Sec.  727.  Interpleader  —  Nature  and  extent  of  the  rem^' 
edy, —  A  bill  of  interpleader  is  a  bill  filed  for  the  protection 
of  a  person  from  whom  several  persons  claim  legally  and 
equitably  the  same  thing,  debt  or  duty,  but  who  has  incurred 
no  independent  liability  to  any  of  them,  and  does  not  himself 
claim  an  interest  in  the  matter.^  The  ground  of  jurisdiction 
is  the  apprehension  of  danger  to  the  person  seeking  the  rem- 
edy, from  doubtful  and  conflicting  claims,  and  the  only  relief 
to  which  he  is  entitled  is  to  have  liberty  to  pay  the  money  to 
the  persons  entitled  to  it.'  The  code  interpleader  invokes 
neither  the  common-law  nor  chancery  powers  of  the  court 
by  an  original  common-law  or  chancery  action.  The  jurisdic- 
tion conferred  on  the  court  is  purely  statutory.' 

In  an  action  upon  a  contract,  or  for  the  recovery  of  per- 
sonal property,  a  defendant  therein  may  make  an  affidavit 
that  a  third  party  has  or  makes  a  claim  to  the  subject  of  the 
action,  and  that  he  is  ready  to  pay  or  dispose  of  the  same  as 
the  court  may  direct  The  court  may  then  make  an  order  for 
the  safe-keeping  or  for  the  payment  or  deposit  in  court  of 
the  subject  of  the  action,  or  the  delivery  thereof  to  such  per- 
son as  it  may  direct,  and  also  an  order  requiring  suoh  third 
person  to  appear  in  a  reasonable  time  and  maintain  or  relin- 
quish his  claim  against  defendant.  If  such  third  party  fails  to 
appear,  the  court  may  then  declare  him  barred  of  all  claims 

1  Sherman  r.  Partridge^  1  Abb.  Pr.  Insurance  Ca  r.  Insurance  Ckx,  28 

256 ;  Johnston  v.  Oliver,  61 0.  S.  620.  Minn.  7. 

>  NewhaU  y.  Castins,  70  111.  156;  *  Bridge  ▼.  Martin,  8  W.  I4  M.  204 ; 

Cogswell  V.  Armstrong,  77  111.  139;  Board  ▼.  ScoTille^  18  Kan.  17;  O. 

Code,  seca  6016, 6017. 
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against  the  defendant.  Bat  if  he  appears,  he  may  be  allowed 
to  make  himself  a  defendant  in  lieu  of  the  original  defendant, 
who  shall  then  be  discharged  from  all  liability  upon  com- 
pliance with  the  order  of  the  cotiift,for  the  payment,  deposit 
OP  delivery  of  the  subject  q^.thre  atotion.'  An  officer  against 
whom  an  action  is  broi^K**]^  )*ecover  personal  property  taken 
by  him  on  executiqn»„'oi\ttie  proceeds  of  such  property  sold 
by  him,  may  ^ara^tbd  benefit  of  this  provision  against  the 
party  in  ncboset  [fiCvor  the  execution  issued.'  In  such  a  case 
the  CQj;^!^  may  upon  application  of  the  defendant,  or  of  the 
partjc*iji%tV^Jiose  favor  the  execution  or  attachment  issued,  per- 
.•,  ttri^  IHe  latter  to  be  substituted  as  defendant.'  Two  claimants 
•  y*-*''^o  a  trust  may  be  required  to  interplead,  so  as  to  enable  the 
court  to  ascertain  the  beneficiary,  without  compelling  either 
party  to  establish  his  legal  right.*  A  bailee  may  protect  the  in- 
terest of  the  real  principal  by  an  interpleader,'  and  a  corpo- 
ration may  maintain  a  bill  of  interpleader  against  opposing 
claimants  to  a  dividend  due  on  shares  of  stock.*  In  an  action 
by  a  corporation  to  cancel  certificates  of  stock  which  have 
been  wrongfully  issued,  all  the  holders  thereof  should  be 
united  so  as  to  remove  the  cloud  upon  the  title  of  the  holders 
of  the  genuine  certificates.^  In  an  action  to  enjoin  the  en- 
forcement of  a  judgment  by  an  assignee  thereof,  where  it  is 
claimed  that  there  are  several  parties  claiming  the  fund,  the 
plaintiff  should  bring  the  fund  necessary  to  pay  the  same 
into  court,  and  make  all  claiming  it  parties,  and  call  upon 
them  to  interplead.'  A  defendant  cannot  take  issue  with  the 
plaintiff,  and  at  the  same  time  havQ  the  benefit  of  an  inter- 
pleader. The  two  are  inconsistent,  and  he  must  elect  between 
them.'  Actions  of  interpleader,  it  is  said,  ought  not  to  be  en- 
couraged, and  ought  not  to  be  brought  except  where  there  is 
no  other  way  for  the  plaintiff  to  protect  himself  from  a  litiga- 
tion in  which  he  has  no  interest.  To  maintain  the  action  it 
's  necessary  to  show  that  the  plaintiff  has  not  acted  in  a  par 

1 0.  Ckxle,  sec.  6018.  7  Railway  Ca  v.  Bank,  22  W.  !«  B 

s  O.  Code»  sec.  5017.  24a 

*  O.  Code,  sea  50ia  >  Liniman  v.  Dunnick,  1  a  C  C 

*  Presbyterian  Society  v.  Presbyte-  568, 

rian  Society,  25  O.  a  12a  *  Johnson  v.  Oliver,  51  O.  a  20; 

•McKay  v.  Draper,  27  N.  Y.  256.        31  W.  L.  R  1821 
•Mills  V.  Townsend.  109  Mass.  115. 
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tisan  manner  as  between  the  different  claimants.'    The  party 

seeking  relief  must  have  incurred  no  independent  liability  to 

either  claimant;'  if  he  denies  his  liability  for  part  of  the 

claim  of  the  contestants,  his  position  is  not  one  of  indiffer- 
ence, and  he  can  not  avail  himself  of  the  remedy.' 

If  the  interpleader  does  not  pay  the  money  into  court  he 
should  be  charged  with  interest  up  to  the  time  of  payment.^ 

Sec.  728.  Fornoi  of  petition  in  interpleader. — 

Plaintiff  is  a  corporation  organized  under  the  laws  of  the 
United  States  and  carrying  on  a  banking  business  at . 

That  on  the  day  of  ,  18 — ,  a  money  deposit  ac- 
count, No. 9  was  opened  with  the  said  bank  in  the  name 

of  Cigar-makers'  Union, "  subject  to  the  order  of  the  president, 
financial  secretary  and  treasurer,  or  any  two  of  them,"  and  a 
deposit  book  was  given  therefor,  bearing  the  number  of  said 
account,  in  which  debits  and  credits  hav^  been  from  time  to 
time  made,  and  there  now  stands  to  the  credit  of  said  account 
the  sum  of  $ . 

That  both  T.  0.  and  H.  S.  claim  to  be  president,  S.  J.  and 
E.  L.  R  to  be  financial  secretary,  and  G.  ¥.  and  T.  M.  D.  to  be 
treasurer  of  said  Cigar-makers'  Union. 

That  the  said  T.  C,  S.  J.  and  G.  F.  have  demanded  and 
claim  that  the  amount  to  the  credit  of  said  deposit  account 
shall  be  paid  to  their  order,  or  to  the  order  of  any  two  of  them 
in  their  above-mentioned  respective  official  capacities,  and  that 
the  said  H.  S.,  K  L.  B.  and  T.  M.  D.  likewise  have  demanded 
and  claim  that  the  same  shall  be  paid  to  their  order,  or  the 
order  of  any  two  of  them  in  their  above-mentioned  respective 
official  capacities. 

That  plaintiff  is  unable  to  decide  between  the  aforesaid 
conflicting  claimants,  and  while  ready  and  anxious  to  pay  or 
hold  the  amount  appearing  on  the  books  of  plaintiff  to  the 
credit  of  said  deposit  account,  to  or  for  the  use  of  the  true 
*  owner  or  owners,  plaintiff  cannot  safely  make  any  payments 
on  account  thereof,  or  recognize  either  of  said  conflicting 
claims,  until  the  questions  involved  therein  are  settled  author- 
itatively by  some  court  of  competent  jurisdiction. 

That  the  said  T.  C.«  C.  J.  and  G.  F.,  in  their  aforesaid  re- 
l  spective  capacities  of  president,  flnancial  secretary  and  treas- 
urer of  said  Cigar-makers'  Union,  bv  W.  P.  W.,  their  attor- 
ney, have  already  instituted  suit  in  the court  of ,  in 

the  state  of  Ohio,  against  plaintiff  for  the  recovery  of  said 
deposits,  and  plaintiff  is  apprehensive  of  a  like  suit  on  the 
part  of  the  afor-^said  adverse  claimants  thereof. 

iHindkley  ▼.  Pfister,  88 Wis.  64, 86;  par.  421 ;  Conly  ▼.  Ala.  G.  G  L  Ckx, 
Gook,  a  ft  a,  aeoe.  887,  407,  540»  644;  67  Ala. 472;  James  v.  Pritchard,  7 11 
McDonald  v.  Allen,    87  Wia.    108 ;    &  W.  216u 

Buffalo  G.  a  Ckx  ▼.  Alberger,  22  sCk>g8well  t.  Armstrong,  77  HI 
Han,  849,  85a  139 ;  Patterson  v.  Perrj,  14  How.  Pr. 

s  Adam's  Eq.  200;  Bispham's  Eq.,    505 

*C.  K.  Hall  Co.  V.Lloyd  Bros., 
etc.,  14  0.  C.  C.  30. 
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That  plaintiff  has  no  claim  or  interest  whatever  in  said  de- 
posits,  and  desires  and  tenders  payment  of  the  amount  of  the 
same  into  this  court  under  this  proceeding. 

Wherefore  the  plaintiff  prays  that  the  said  T.  0.,  0.  J.  and 
G.  F.  on  the  one  part,  and  the  said  H.  6.,  E.  L.  K  and  T.  M.  D. 
on  the  other  part,  may  interplead  and  adjust  their  said  sev- 
eral demands  and  claims  betv^een  themselves,  plaintiff  being 
willing  and  desirous  that  the  sum  appearing  on  its  books  to 
the  credit  of  the  account  above  mentioned  should  be  paid  to 
such  of  the  defendants  as  shall  be  entlcled  thereto. 

That  in  the  meantime  the  said  T.  0.,  C.  J.  and  G.  F.,  and 
the  said  H.  S.,  £.  L.  R  and  T.  M.  D.,  their  counsel,  solicitors, 
agents  and  attorneys,  may  be  restrained  by  the  order  and  in- 
junction of  this  honorable  court  from  prosecuting  or  com- 
mencing any  action  or  actions  at  law  against  plaintiff  for  or 
in  respect  of  the  several  matters  aforesaid ;  and  that  plaintiff 
may  have  such  other  and  further  relief  as  his  case  may  require. 

[  VerifiocUion.'] 

Sec.  738a.  Answer  to  obtain  order  Interpleading  and  dis- 
charging defendant  on  payment  Into  court. — 

Y.  Z.,  by  way  of  interpleader  herein,  upon  his  oath  says : 

That  he  is  the  defendant  [(tt,  the  president,  or^  cashier  of 
the  defendant^  above  named  [or  otherwise  state  relation  to  the 
oauee^  mdicahng  means  of  knowledge']. 

[Here  indicate  cause  of  action  on  contract  or  for  recovery  of 
specific  real  or  personal  property.'] 

That  the  claims  of  the  plaintirf  and  of  said have 

been  made  without  collusion  of  this  defendant  with  either  of 
them;  and  that  the  defendant  has  no  interest  in  the  sum  [oTj 
property]  claimed,  except  to  pay  [or,  deliver]  to  the  person 
ri^htf ullv  entitled  thereto ;  that  he  cannot  safely  determine  to 
which  or  said  claimants  it  should  be  paid  [or^  delivered],  and 
is  ready  and  willing  to  deposit  the  same  [or^  to  deliver  the 
same  as  the  court  may  direct]  upon  being  discharged  from 
liability  to  either  claimant  [and  if  discharge  of  a  lien  on  de- 
fendant^ s  property  is  involved^  may  add^  as  mics:  and  upon 
said  mortgage  being  discharged  of  record]. 

Wherefore  this  defendant  asks  an  order  requiring  the  par- 
ties to  this  action  to  show  cause  why  he  should  not  be  per- 
mitted to  deposit  the  said  sum  of  money  [or,  property]  with 
the  clerk  of  this  court,  and  that  he  be  discharged  from  further 
liability  herein. 

NoT&—  R.  a,  sea  6OIQ1 


CHAPTER  61. 


INTOXICATING  LIQUORa 


8e&  729.  liability  for  causing  Intox- 
ication. 
780l  Petition  by  widow  for  dam- 
ages to  her  support 


Sea  781.  Petition  by  person  intoxi- 
cated against  liqnor  seller. 


See.  729.  Liability  for  eansing  intoxieation.— A  statntory 
liability  is  imposed  npon  one  who  causes  the  intoxication  of 
another,  by  compelling  him  to  pay  a  reasonable  compensa- 
tion to  any  one  who  may  take  charge  of  or  provide  for  such 
intoxicated  person,  and  authorizes  a  recovery  therefor  in  a 
oivU  action.^  A  husband,  wife,  child,  parent,  guardian,  or 
other  person  liable  to  be  so  injured  thereby,  upon  giving  no- 
tice as  provided  by  statute  to  a  person  so  furnishing  liquors, 
or  to  the  owner  or  lessors  of  the  premises  where  the  same 
are  sold,'  may  maintain  an  action  severally  or  jointly  against 
any  person  or  persons  who  have  caused  such  intoxication  in 
whole  or  in  part;  and  the  owner  of  the  premises  who  rents 
the  same  with  knowledge  that  the  liquors  are  to  be  sold,  or 
who  knowingly  permits  the  sale  of  liquor  therein,  which  causes 
the  intoxication  of  any  person,  is  severally  or  jointly  liable 
with  the  person  selling  the  same  for  actual  damages  resulting 
from  such  sale,  as  well  as  for  exemplary  damages.'  And  any 
person  who  rents  or  leases  premises  to  another  to  be  used  and 
occupied  for  the  purpose  of  selling  intoxicating  liquors  may  be 
held  responsible  for  all  damages  assessed  against  any  person 
occupying  the  same.  This  does  not  apply,  however,  to  an  owner 
who  rents  or  leases  his  premises  without  knowledge  that  the 
same  are  to  be  used  for  the  sale  of  liquor.^  Nor  is  an  owner 
of  premises  who  rents  the  same  with  a  distinct  understanding 
that  liquor  is  not  to  be  sold,  liable  when  sold  without  his 

1 R  a,  sec.  48(M.  employees.    Duroy  v.  Blinn,  11  O.  & 

SR  a,  sea  485a  881. 

*  R  a,  sea  4867.    Contractors  may       «  Zink  v.  Grants  25  O.  a  88a 

sue  person  furnishing  liquor  to  their 

ool 
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knowledge.^  An  action  may  be  maintained  against  a  person 
who  owns  merely  a  life  estate,  but  leases  the  same  for  the 
sale  of  intoxicating  liquors,  and  the  damages  may  be  enforced 
against  such  life  estate.'  But  the  estate  in  remainder  cannot 
be  held.'  Where  the  place  is  described  as  a  room,  and  the 
proof  shows  that  liquor  was  sold  in  a  cellar  or  grocery,  it  is 
not  a  variance.* 

In  an  action  by  a  wife  for  an  injury  to  her  means  of  sup- 
port, it  is  not  necessary  to  show  that  she  has  been  at  any 
time,  in  whole  or  in  part,  without  means  of  support.*  The 
liability  is  not  confined  to  injury  resulting  from  drunkenness 
merely,  but  extends  to  cases  where  it  results  in  insanity, 
sickness  or  inability  caused  by  such  intoxication.'  In  Ohio 
and  other  states  the  doctrine  is  clearly  laid  down  that  under 
the  liquor  laws  no  recovery  can  be  had  for  damages  resulting 
in  death  as  a  necessary  result  from  the  sale  of  intoxicating  liq- 
uors.^ Under  similar  statutes  other  courts  hold  that  damages 
to  the  support  of  any  one  resulting  from  death  caused  inci- 
dentally or  otherwise  by  intoxication  may  be  recovered.' 
The  liquor-dealer  may  be  liable  to  exemplary  damages  in  an 
action  by  the  widow  of  the  person  losing  his  life.'  It  has  also 
been  held  that  a  right  of  action  for  injury  to  means  of  sup- 
port may  be  maintained  by  a  child  born  after  the  father's 

lO'Rourke  V.  DeOraw,  21  N.  Y.  a  injured.    Shugart  ▼.  Egan,  88   HL 

1118  (1893).  56.    Or  is  run  over  by  a  train  of  cars 

SMuHen  v.  Peck,  49  O.  S.  447.  while  intoxicated.    Collier  t.  Early, 

*  Mullen  V.  Peck,  tniprcu  54  Ind.  559.    See  Backes  v.  Dant,  55 

*  O'Keefe  v.  State,  24  O.  a  175.  Ind.  181 ;  Brookmire  v.  Monaghan, 
»  Mulf ord  V.  Clewell,  21  O.  8.  191  15  Hun,  16 ;  Hayes  ▼.  Phelan,  4  Hun, 

(1871).    See  Schneider  v.  Hosier,  21  733 ;  King  v.  Henkie,  80  Ala.  505 ; 

O.  a  98;  Sibila  v.  Bahney,  84  O.  a  Hackett  v.  Smelsley,  77  III  109.    See 

899.     Sales   made   after   the   com-  Tiffany's    Death  by  Wrongful  Act, 

men  cement  of  the  action  may  be  sec  78. 

shown.    Bean  v.  Green,  88  O.  a  444.  8  Eddy  v.  CJourtright,  91  Mich.  264 ; 

•Mulford  V.  Clewell,  supra;  Stone  Quinlen  v.  Welch,  28  N.  Y.  a  968; 

V.  Dickman,  5  Allen,  29 ;  Shearman  Rafferty  v.  Buckman,  46    I&   195 ; 

&  Redfield  on  Neg.,  sees.  27  and  46.  Jackson    t.  Brookins,  5  Hun,  580 ; 

7  Kirchner  v.  Meyers,  85  O.  a  85;  Quain  t.  Russell,  8  Hun,  819;  Barrett 

Davis  ▼.  Justice,  81  O.  a  359.    Re-  t.  Dolan,  180  Mas&  866. 

covery  oan  be  had  only  for  the  time  *  Kennedy  v.  Sullivan,  186  IlL  94. 

the  intoxication  lasts.  Krach  v,  Heil-  See  Davis  v.  McKnight,  146  Pa.  8t 

man,  58  Ind.  518.   No  liability  where  610. 
person  intoxicated  is  assaulted  and 
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death  which  resulted  from  intoxication.^  Nor  is  it  essential 
that  a  defendant  shall  have  been  the  sole  cause  of  such  intox- 
ication. Any  one  who  contributes  to  cause  the  same  by  his 
illegal  sales  is  liable.'  Where  separate  actions  are  brought 
by  a  wife  for  injury  to  her  means  of  support  against  different 
persons,  the  fact  that  one  of  them  has  been  compromised  and 
settled  is  no  defense  to  the  other.*  And  the  fact  that  the 
husband  drank  to  excess  will  not  defeat  a  recovery,  although 
it  may  be  taken  into  consideration  upon  the  question  of  dam- 
ages.^ The  statute  has  also  been  held  to  include  the  mother 
of  an  adult  son,  with  whom  she  lived  and  who  voluntarily 
supported  her.*  It  is  not  necessary  that  the  illegal  sales  be 
proved  beyond  a  reasonable  doubt.* 
Sec.  730.  Petition  by  wife  for  injury  to  her  support. — 

Plaintiff  states  that  she  is  the  wife  of  A.  B.  and  entirely  de- 
pendent upon  him  for  support.  That  her  said  husband,  when 
sober  and  free  from  the  influence  of  intoxicating  liquor,  is  a 
diligent  and  careful  worker,  bein^  engaged  in  the  business  of 
[staU  what\  and  is  capable  of  earning  at  said  business  the  sum 

of  % per  month.     That  her  said  husband  is  addicted  to 

the  habit  of  intoxication  [state  extervt  of\  and  when  he  once 
becomes  intoxicated  continues  in  that  condition  for  a  consid- 
erable length  of  time,  which  fact  was  well  known  to  the  de- 
fendant. 

That  the  defendant  C.  D.  is  and  has  been  for  {state  approxv- 

mcUely]  en^ged  in  the  sale  of  intoxicating  liquors  at  Ko. , 

M.  street,  in  the  city  of  ,  and  is  well  acquainted  with 

plaintiff's  husband  and  his  said  habits  in  respect  to  intoxica- 
tion. 

That  on  or  about ,  18 — ,  said  defendant  sold  to  plaint- 
iff's husband  intoxicating  liquors,  by  reason  whereof  he  be- 
came intoxicated,  thereby  reviving  his  said  habit,  and  that 
ne  had  continually  since  said  date  l^en  in  the  habit  of  becom- 
ing intoxicated  upon  liquors  sold  him  by  the  said  defendant. 

That  plaintiff  did  on  the day  of ,  18 — ,  give  notice 

to  said  defendant  not  to  sell  her  said  husband  intoxicating 
liquors,  but  that  said  defendant  wholly  disregarded  said  no- 
tice, and  continued  at  numerous  times  to  sell  her  husband  intox- 
icating liquors  from  the  date  of  said  notioe  until  the  commence- 
ment of  this  action,  wholly  disregarding  said  notice,  and  with 
full  knowledge  of  the  habits  of  her  husband.* 

1  QaiDlen  v.  Welch,  23  N.  Y.  S.  96a  *  Miller  v.  Patterson,  81  O.  a  419. 

>  Bqyd  v.  Watt,  27  O.  &  259 ;  JElauts  «  Uldrick  v.  Gilmore,  85  Neb.  28a 

V.  Barnes,  40  O.  a  48;  Bryant  v.  ^ikldy  v.  Courtright,  91  Mich.  264. 

TidgeweU,  183  Mass.  86;  Edwards  t.  •  Lyon  v.  Fleahmanu,  84  O.  a  15L 
Woodberry,  156  Mass.  21. 
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That  by  reason  of  the  sale  of  sach  intoxicating  liquor  by 

defendant  to  her  husband  the  latter  has  been  since y  18 — , 

to  the  present  time,  almost  continuously  intoxicated,  wholly 
neglecting  his  business,  squandering  his  money,  and  failing  to 
provide  plaintiff  with  the  necessary  food,  eta  [staie  an/y  spe- 
cial  damages  rsstUting]. 

[Prayer  far  damages,'] 

Note.—  See  ante^  sec.  729.  As  to  notice,  see  R  &,  sees.  4869,  4860.  The 
notice  Deed  not  be  recorded  by  township  clerks.  The  substance  onlj  is 
sufficient    Bankhardt  ▼.  Freeborn,  48  O.  a  5& 

Sec.  731.  Petition  against  owner  of  premises  where 

liquor  sold. — 

{^OofUtntiefrom  *  in  ^eeedinp/army  eeo.  7S0.']  The  defend- 
ant J.  H.  is  the  owner  m  fee  of  the  premises  located  and  sit- 
uated at  No. ,  M.  street,  in  the  city  of ,  and  of  the 

building  situate  thereon,  in  which  the  said  C.  D.  is  enraged 
in  the  sale  of  intoxicating  liquors.  That  defendant  J.  H. 
leased  said  building  to  said  0.  D.  with  full  knowledge  that 
the  said  0.  D.  expected  to  engage  in  the  business  of  the  sale 
of  intoxicating  liquors  therein,  and  that  said  defendant  J.  H. 
has  had  knowledf^e  that  said  0.  D.  has  so  been  usin^  and 
occupying  said  buudin^  for  the  sale  of  intoxicating  liquors 
therein.     [Set  out  specuiL  da/magee^  amd  prayer  far  jvdgmefU.'] 
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Sea  78&  What  defenses  maj  be 
made  to  action  on  judg- 
ment 


Sec.  782.  Action  on  a  Judgment. — That  an  action  will  lie 
ander  the  code  upon  a  judgment  at  law  for  money,  whether 
domestic  or  foreign,  is  well  settled.^  The  same  is  true  of  de- 
crees in  chancery  for  the  payment  of  money.'  A  domestic 
lien  becomes  a  lien  as  soon  as  pronounced,  while  a  foreign 
judgment  is  merely  prima  facie  evidence  of  indebtedness.' 
The  fact  that  a  judgment  rendered  by  a  justice  may  be  en- 
forced by  execution  will  not  bar  an  action  thereon;*  the 
action  may  be  brought  even  though  an  execution  which  has 
been  issued  has  not  been  returned.*  After  judgment  the  law 
implies  a  promise  on  the  part  of  the  judgment  debtor  to  pay 
it,  and  in  an  action  thereon  plaintiff  is  entitled  to  such  rem^ 
dies  as  are  authorized  in  actions  upon  contracts,  whether  it  be 
a  foreign  or  domestic  judgment.*  That  an  action  of  debt  will 
lie  upon  judgments  at  law  for  money,  whether  domestic  or 
foreign,  seems  to  be  well  supported,^  though  the  supreme  court 
of  Ohio  has  refused  to  consider  a  domestic  judgment  a  spe- 
cialty or  contract  within  the  meaning  of  the  statutes  of  limita- 
tion,* but  holds  a  foreign  judgment  to  be  a  contract*    So  far 

1  Healy  v.  Boby,  6  O.  621 ;  T^ler  ▼.  *  Linton  v.  Hurley,  114  Masa  7(1 

Winslowy  IS  O.  &  861;  Ghnroh  ▼.  •Gntta  Percha  Mfg:  Oa  ▼•  Major* 

Gdlsb  1  HOI,  646;  Moore  y.Ogden,  86  108N.Y.  276. 

a  a  488;  Goodin  v.  McArthnr,  4  •  Moore  t.  Ogden,  86  a  a  488-4; 

W.L.a216.  Halyv.  Boby«  6  a  621;   T!yler  v. 

SMoorev.  Adle^lS  O.  480;  Moore  Winelow,  16  O.  a  864;  Chnrch  ▼• 

▼.  Stark,  1  a  a  874  Cole^  1  Hill,  646;  Clark  ▼.  Goodwin, 

sPeltony.  FlatDer,18O.200;Don-  14  Masa  286. 

bar  ▼.  HoUowell,  84  lU.  16a  ^O^ler  v.  Winslow,  16  O.  a  864 

« Brooks  ¥.  Todd,  1  Handy,  160;  *  Stock  weU  ▼.  Coleman,  10  O.  a  8a 
Fox  ▼.  Bums*  2  W.  I* M.  887;  Goodin 

▼•  MoArthnr.  4  W.  Ia  R  216l  33^ 
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83  the  latter  class  of  jadgments  are  conoerned,  it  has  been 
held  that  in  actions  thereon  the  substantial  allegation  of  an 
action  in  debt  may  be  made,  as  they  possess  no  higher  char- 
acter than  simple  contract  debts.^  And  it  is  generally  con- 
ceded  that  the  petition  should  state  the  court,  the  term  when 
rendered,  the  parties  and  amount  of  the  judgment,  attaching 
a  copy  of  the  transcript  thereto,  the  same  being  an  evidence 
of  indebtedness,  though  not  for  the  purpose  of  supplying  aver- 
ments.* 

The  weight  of  authority  seems  to  hold  it  unnecessary  to 
aver  jurisdiction  in  case  of  a  foreign  judgment*  This  must 
be  restricted  to  courts  of  general  jurisdiction,*  as  the  facts 
giving  a  court  of  inferior  jurisdiction  cognizance  over  the  sub- 
ject-matter involved  should  be  set  forth.*  As  intimated,  the 
doctrine  is  maintained  in  some  jurisdictions  that  the  petition 
on  a  foreign  judgment  should  show  jurisdiction  in  the  court 
rendering  the  same ;  *  and  indeed  this  seems  the  better  rule, 
and  more  in  harmony  with  other  pnnciples  that  statutes  of 
foreign  or  sister  states  should  be  pleaded  as  well  as  the  con- 
struction placed  upon  them.  And  it  does  not  seem  reasonable 
that  a  court  should  take  judicial  notice  of  the  jurisdiction  of 
a  court  rendering  a  foreign  judgment.^  The  judgment  may 
be  set  forth  according  to  its  legal  effect,*  and  it  will  be  suffi- 
cient to  state  that  the  debt  remains  unpaid  and  is  full  force, 
without  alleging  that  it  was  not  appealed  from.*  In  an  action 
on  a  domestic  judgment  it  will  be  sufficient  to  allege  that  it 
was  duly  rendered  and  that  the  defendant  is  indebted  to  the 
plaintiff;  ^*  it  is  not  necessary  to  allege  jurisdiction  or  personal 
service.^^    It  is  provided  by  the  code,  which  is  considered  ap- 

1  Memphis  Med.  CoIL  v.  Newton,  1       *  Harmon  v.  Horse  &  Oattle  Ca,  9 

Handy,  168;    Bank  v.  Ramsey,  26  Mont  34a 

AtL  Repi  887  (N.  J.,  1898);  Black  on       •  Grant  v.  BledfloebdOTez.456;  Mc- 

Judgmenta,  sec.  850.  Laughlin  v.  Nichols,  18  Ahb^  Pr.  244. 

*  Dougher^  v.  Longmore,  2  C.  S.       7  gee  Boone's  Pldce.  sea  160l 
G  R.  184 ;  Bums  v.  Simpson,  9  Kan.       >  Bank  v.  Veasey,  14  Ark.  671. 
658 ;  Anderson  v.  Flack,  88  Ala.  294 ;       •  Choquette  v.  Art«^t,  60  CaL  594 
Mount  V.  Scholes,  120  DL  894  lo  Wehrman  ▼.  ReaVirt  2  Q  &  G  R 

s  Boone's  Pldg.,  sec.  166;  Scanlan  29. 

V.  Murphy,  58  N.  W.  Rep.  799  (Minn.,  "  Bumes  ▼.  Simpson,  ^  Kan.  658; 

1892)l  Spaulding  v,  Baldwin,  81  Jmi  876. 

^Butcher  ▼.  Bank,   2   Kan.   70; 
Dodge  ▼•  Coffin,  16  Kan.  277. 
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plicable  only  to  jadgments  of  inferior  tribunals,  that  in  plead- 
ing a  judgment,  or  other  determination  of  a  court,  it  shall 
be  sufficient  to  state  that  such  judgment  was  duly  given 
or  made;  and  if  controverted,  the  party  pleading  must  estab- 
lish on  the  trial  facts  conferring  jurisdiction.^ 
See.  733.  Petition  on  judgment. — 

On  the day  of j  18 — y  at  the term  of  the  court 

of  common  pleas  of county,  Ohio,  plaintiff  recovered  a 

judgment  against  the  said  defendant,  in  cause  No. ,  entitled 

— ,  plaintiff,  and ,  defendant,  for  the  sum  of 

etc. 

That  said  judgment  is  wholly  unpaid  and  is  still  a  valid  and 
subsisting  judgment  against  said  defendant,  and  there  is  due 
thereon  from  said  defendant  the  sum  of  $ ,  eta 

EPraj/er.] 
Attach  copy  of  transcripf] 

Sec.  734.  Petition  on  foreign  judgment. — 

On  the day  of ,  18 — ,  at  the term  of ,  18 — 9 

of  the  court  of ,  in  the  county  of and  state  of j 

to  wit,  on  the day  of j  18 — ,  in  an  action  there  pend- 
ing wherein  plaintiff  herein  was  plaintiff  and  defendant  herein 
was  defendant,  plaintiff  recovered  a  judgment  against  said 

defendant  in  the  sum  of  $ ,    (A  copy  of  the  transcript  of 

the  said  judgment  is  filed  herewith  as  an  exhibit.) 

That  by  the  laws  of  said  state  of said court  of 

is  a  court  of  general  jurisdiction,  having  cognizance  over 

{gUUe  the  whject-matter  of  jttdgmerUX  and  said  court,  at  the 
time  of  the  rendition  of  the  aforesaid  judgment  against  said 
defendant,  had  acquired  jurisdiction  over  him  by  personal 
service. 

That  said  judgment  is  wholly^  unpaid  and  is  still  a  valid  and 
subsisting  judgment  against  said  defendant,  and  there  is  due 
thereon  from  said  defendant  the  sum  of  % 

[Prayer.'] 

See.  785.    What  defenses  may  be  made  to  aetlon  on 

]lldgmentS.—To  pronounce  a  valid  judgment  the  court  must 
have  jurisdiction  of  the  person  and  subject-matter.^  A  judg- 
ment rendered  without  jurisdiction  is  a  nullity  and  may  be 
disregarded  whenever  and  wherever  it  may  be  met.^  Hence  it 
follows  that  the  jurisdiction  may  be  inquired  into  whenever  a 
judgment  is  made  the  foundation  of  an  action  either  in  the  state 
or  in  any  other  stated 

» 0.  Code,  see.  -5090,  p.  129.  ♦  Spier  v.  Corll,  33  0.  S.  236 ;  Pen- 

•  Moore  v.  Starks,  1  0.  S.  36.  ny wit  v.  Foote,  27  0.  8.  600. 

3  Pennywit  v  Foote,  27  0.  8.  600. 
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A  judgment  is  conclusive  of  the  matters  therein  adjudged,  but 
only  as  to  those  allegations  which  are  material  and  traversable.^ 
After  the  power  of  the  courts  has  been  invoked  and  judgment 
been  pronounced  it  should  have  full  force  and  effect,  and  not  be 
open  to  question  save  for  the  best  of  reasons. 

When  jurisdiction  has  been  properly  obtained  over  the  subject- 
matter  of  a  cause,  by  a  court  competent  to  exercise  it,  its  judg- 
ment, however  erroneous,  can  not  be  questioned  in  a  collateral 
proceed  ing.2 

It  is  an  established  rule  that  the  finding  of  a  court  of  general 
jurisdiction,  upon  a  subject-matter  properly  before  it,  shall  not 
be  collaterally  impeached.^ 

A  presumption  is  indulged  in  favor  of  such  a  court  upon  col- 
lateral attack  that  it  acted  correctly  and  with  authority ;  and  its 
judgment  will  be  valid  as  though  every  act  necessary  to  its 
jurisdiction  affirmatively  appeared.* 

The  Supreme  Court  of  Ohio  has,  in  a  recent  decision,  in  the 
opinion  of  many,  made  an  inroad  upon  the  rule  as  to  collat- 
eral impeachment  of  judgments,  though  the  court  in  pronounc- 
ing the  decision  disclaims  the  idea  that  it  was  a  collateral  attack, 
but  that  it  was  a  direct  attack  upon  the  jurisdiction  of  the  court. 
The  author  considers  it  unfortunate  that  the  court  does  not 
review  all  of  the  Ohio  decisions  and  distinguish  them  from  the 
standpoint  of  the  court  in  making  the  ruling.  The  ruling  is  as 
follows:  ''In  an  action  on  a  personal  judgment,  whether 
rendered  in  this  state  or  elsewhere,  it  is  competent  to  plead  and 
prove  in  defense,  though  it  be  in  contradiction  of  the  record, 
that  the  defendant  was  not  served  with  process,  nor  jurisdiction 
of  his  person  otherwise  obtained  by  the  court  rendering  the 
judgment.    Such  a  defense  is  not  within  the  rule  which  forbids 

'  Wixson  V.  Devine,  67  Cal.  341.  common  pleas  being  a  court  of  sn- 

»  Fowler  v.  Whiteman,  2  0. 8. 270,  perior  jurisdiction,  its  records  im- 

286 ;  Spoors  v.  Coen,  44  0.  S.  497 ;  port  absolute  verity.     Johnson  v. 

Chapman  v.  Bolten  Steel  Co.,  4  0.  State,  42  O.  S.  207.   Evidence  dehon 

C.  C.  245.  the  record  is  inadmissible,  40  O.  S. 

3  Fowler  v.  Whiteman,  2  O.  S.  95.  The  decision  of  the  probate 
270,  286.  court  that  service  has  been  properly 

4  Freeman  on  Judgments,  sec.  made  can  not  be  collaterally  in- 
124,  p.  210,  note  2;  Reynolds  v.  Stan-  quired  into.  Railroad  Co.  v.  Belle 
bury,  20  Ohio,  344;  Adams  v.  Jeff-  Centre,  48  0.  S.  273;  Newman  v. 
ries,   12  Ohio,  253.      The  court  of  City,  18  0.  323,  330. 
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the  collateral  impeachment  of  judgments,  but  is  in  the  nature 
of  a  direct  attack  upon  the  judgment."^ 

While  great  solemnity  should  surround  judgments,  and  iron- 
clad rules  should  protect  them  from  attack,  yet  it  would  seem  to 
be  a  just  rule  that  would  allow  an  attack  on  a  judgment  the 
record  of  which  contains  false  statements  as  to  jurisdictional 
facts. 

If  there  are  two  defendants,  one  may  set  up  want  of  jurisdic- 
tion over  his  co-defendant.^ 

Parties  to  a  judgment  can  not  themselves  collaterally  impeach 
it  on  the  ground  that  it  was  obtained  through  fraud.^ 

It  is  a  good  defense  to  a  foreign  judgment  that  it  was  obtained 
by  fraud,^  or  want  of  personal  service,^  or,  in  fact,  any  defense 
may  be  made  which  would  be  available  where  the  judgment  was 
rendered.* 

A  judgment  rendered  in  an  action  is  not  conclusive  on  the 
parties  in  subsequent  litigation,  unless  they  were  adversary 
parties  in  the  former  suit.*^  A  general  denial  will  raise  the  issue 
of  the  rendition  of  the  judgment,  the  jurisdiction  of  the  court 
as  to  the  parties  and  subject-matter.^  An  answer  setting  up 
wul  iid  record  raises  only  the  question  of  the  existence  of  the 
record.^  An  answer  that  the  plaintiff  had  no  valid  judgment 
is  not  a  denial.  ^^ 

'  Kingsborough  v.  Tonsley,  56  O.  "  Mackay  v.  Gordon,  34  N.  J.  L. 
8.  450.    The  qneetion  in  Railroad   286. 

Co.  V.  Belle  Centre,  48  O.  S.  273,      3  Freeman  on  Judgment,  sec.  334. 
(opinion  by  same  judge  as  56  O.  S.       *  Dobson  v.  Pearce,  12  N.  Y.  150; 
450)  was  whether  the  service  had  Ward  v.  Quinlivin,  57  Mo.  425. 
actually  been  made,  the  defendant      ^  Marx  v.  Fore,  51  Mo.  69. 
claiming  that  it  was   not   legally      ^  Rogers  v.  Gwinn,  21  la.  58. 
served  by  publication ;  that  being      ?  Eoelsch  v.  Mixer,  52  0.  S.  207. 
a   resident    corporation,   personal      "  Railway  Co.  v.  McCarty,  8  Kan. 
service  might  have  been  had.    In  125. 

the  56  0.  8.  450,  the  defendant  was      '  Goodrich  v.  Jenkins,  6  0. 44. 
a  non-resident,  and  claimed  that  he      ^  Gibbon  v.  Dougherty,  10  0.  8. 
was  not  served.  365. 
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Hw.  736.  Action  for  injury  —  The  petition.—  The  gen- 
eral rule  is  that  the  tenant  and  not  the  owner  of  the  premises 
is  liable  for  injuries  caused  by  a  failure  to  keep  the  same  in 
repair.  If  they  become  unsafe,  it  is  the  duty  of  the  tenant  to 
place  them  in  proper  condition;^  but  where  the  premises  are 
rented  with  a  nuisance  upon  them,  the  owner  is  liable.*  Own- 
ers of  property  not  occupying  the  same  cannot  complain  of  a 
nuisance  created  upon  it,  unless  they  suffer  special  damages, 
except  as  it  may  cause  the  diminution  of  the  rents.'    Where 


1  Burdick  ▼.  Cheadle,  26  O.  S.  897 ; 
Shindlebeck  v.  Moon,  82  O.  a  264; 
Bums  T.  Luckett,  8  W.  I*  R  517; 
Williams  V.  McCready,  2  W.  L.  B. 


272 :  Denver  v.  Solomon,  81  Paa  Rejx 

507  (Col.,  1892). 
>  Denver  v.  Solomon,  wpra, 
'  Dieringer  v.  Wehrman,  12  W,  I*  Ik 

^41 
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an  owner  of  a  building  in  which  is  operated  an  elevator  leases 
the  portion  of  the  same  containing  the  elevator,  the  lessee 
agreeing  to  keep  the  same  in  good  repair  and  use,  the  owner 
is  not  liable  for  an  accident  arising  from  failure  to  keep  the 
elevator  in  repair  where  it  is  operated  exclusively  by  the 
lessee.^  Bat  where  a  landlord  has  retained  any  portion  of 
the  premises  under  his  control,  he  must  keep  the  same  in  re- 
pair and  free  from  danger,  and  is  not  excused  from  liability 
for  an  injury  to  a  tenant  on  the  ground  that  its  condition  was 
caused  by  an  independent  contractor.'  And  where  an  owner 
of  land  rents  a  store-room  in  which  he  places  fixtures  in  an 
unsafe  manner  and  rents  them  to  another,  he  is  liable  to  a 
third  person  who  is  injured  by  the  falling  of  such  fixtures.' 
A  tenant  who  sustains  an  injury  by  reason  of  the  failure  of 
the  landlord  to  comply  with  a  law  requiring  fire-escapes  to 
be  placed  upon  the  building  may  maintain  a  civil  action  in 
damages  therefor  against  the  owner.^  A  tenant  whose  term 
has  expired,  but  who  leaves  certain  property  in  a  building  by 
consent  of  the  lessor,  does  not  have  such  possession  as  will 
make  him  liable  for  an  injury  which  occurs  from  not  maintain- 
ing it  in  a  safe  condition.*  A  landlord  is  liable  for  an  injury 
to  a  person  to  whom  he  rents  his  premises  caused  by  an  ob- 
struction placed  on  a  sidewalk  in  such  a  manner  as  to  render 
the  same  unsafe.*  A  landlord  is  also  liable  for  an  injury  caused 
by  the  bad  condition  of  a  stairway.^ 

See.  737.  Petition  by  tenant  against  landlord  for  Injury 
caused  by  negligence  In  falling  to  provide  fire-escapes.— 

[Caption.'] 

At  all  times  hereinafter  mentioned  defendant  was  the  owner 
and  in  possession  and  control  of  a  building  located  at  num- 
ber    on  O.  street,  in  the  city  of  0.,  and  state  of  Ohio, 

which  said  building  was  four  stories  high,  the  three  upper 

222;  Worceeterr.  Manufacturing  Ca,  >  Burdick  v.  Cheadle^  26  O.  S.  898. 

41  Me.  159;  Francis  v.  SchrockhofP,  See  McNeal  v.  Emery,  8  W.  L.  R 

68  N.  Y.  155;  Jutte  v.  Hughes,  67  265. 

N.  Y.  267.  «  Rose  t.  King,  49  O.  a  218;  R.  a, 

1  Sinton  v.  Butler,  40  O.  &  15a  seca  2578-84 

s  Dorse  v.  Fisher,  19  W.  L.  B.  106.  ^Franke  v.  St  Louis,  110  Ma  516. 

SeeTkyloronL.  &T.  175a;  Watkins  ^Brunker  v.  Gumming,  188  Ind. 

V.  Goodall,  188  Masa  588;  Looney  v.  488;  82  N.  K  Rep.  782  (1892). 

McLean,  129  Masa  8a  Qf.  PuroeU  7  Walton  v.  Kane^  28  N.  Y.  a  1029. 
V.  English,  86  Ind.  84^ 
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Stories  of  which  were  used  as  a  tenement  honse.  By  reason 
of  the  premises  it  became  and  was  at  all  times  the  duty  of 
said  defendant  to  provide  a  convenient  exit  or  fire-escape 
from  the  different  upper  stories  of  said  building,  which  should 
be  easily  accessible  in  case  of  fire.  Yet  said  defendant  did 
not,  and  had  not  at  any  of  the  times  hereinafter  mentioned, 
performed  his  duty  in  any  respect  whatever,  and  did  not  pro- 
vide any  convenient  exit  or  fire-escape  from  any  of  said  upper 
stories  of  said  building  forming  a  tenement  house  as  afore- 
said ;  nor  did  he  provide  any  exits  or  fire-escapes  from  any  of 
said  upper  stories  which  were  easily  accessible,  or  accessible 
at  all  to  this  plaintiff  in  case  of  fire. 

From  about  the day  of ,  18 — ,  until  after  the 

events  hbreinafter  mentioned,  this  plaintiff  rented  from  de- 
fendant three  rooms  in  the  rear  of  said  building,  on  the  second 
story  of  said  building,  being  part  of  said  tenement  house,  and 
he  was  in  possession  and  occupancy  of  said  rooms  and  of  said 

part  of  said  tenement  house  on  the day  of ,  18 — .    In 

the  ni^ht  of  the  day  last  aforesaid,  said  building  caught  fire 
in  the  Tower  or  ground  story  of  said  building  in  a  dry  goods 
store,  and  soon  thereafter  communicated  with  a  pork  store  in 
said  defendant's  said  building,  which  was  particularly  inflam- 
mable, owing  to  the  character  of  business  there  carried  on.  Said 

pork  store  was  carried  on  by ,  of  which  defendant 

was  then,  and  for  a  long-time  previously  had  been,  president 
and  chief  stockholder.  JPlaintiff  was  in  bed  when  tne  alarm 
of  fire  was  given,  and  to'  escape  from  said  building  he  was 
forced  to  jump  from  one  of  said  rear  windows  into  an  alley 
which  ran  along  the  rear  of  said  building,  and  in  so  doinfip 
suffered  the  injuries  hereafter  mentioned.  The  fire  in  said 
lower  store  rendered  the  passage  leading  to  said  stairs  and 
front  of  the  building  impassable,  and  the  said  stairs  and  the 
front  windows  of  said  building  inaccessible  to  those  in  the 
rear  of  said  building.  Had  there  been  fire-escapes  at  any  of 
said  rear  windows,  as  under  the  statute  in  such  cases  made 
and  provided,  and  owing  to  the  construction  and  dangers  of 
said  building,  there  should  have  been,  or  had  defendant  pro- 
vided said  tenement  house  with  convenient  exits,  easily  acces- 
sible in  case  of  fire,  plaintiff  would  not  have  been  compelled 
to  escape  in  the  way  he  did,  nor  have  suffered  the  injuries 
hereinafter  mentioned.  In  jumping  from  said  window  plaint- 
iff struck  on  his  right  side,  breaking  his  right  arm  at  the  wrist- 
joint  into  a  number  of  fragments  [^^^  no^urd  ^  jn/t^ra  and 
special  damages].  While  seeking  to  escape  plaintiff  iimaled 
so  much  hot^  damp  smoke  as  to  seriously  injure  his  luncs, 
causing  a  large  abscess  therein,  etc.  Said  injuries  to  tne 
ankle. lungs  and  spine  are  permanent  in  their  nature,  and  will 
enfeeble  and  sicken  plaintiff  as  long  as  he  lives.  Plaintiff  ex- 
ercised all  due  and  proper  care  in  about  said  premises,  and  he 
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received  said  injaries  wholly  by  the  carelessness,  negligence 
and  breach  of  duty  of  defendant  aforesaid  [and  not  through 
any  carelessness  or  negligence  of  his  own].  Plaintiff  has  there- 
fore, by  reason  of  the  premises  and  by  force  of  the  statute  in 
such  case  made  and  provided,  been  damaged  by  defendant  in 

the  sum  of  $ ,  for  which  sum  he  asks  judgment. 

M,,  N.  &  W.,  Attorneys. 

Note.— From  Rose  v.  King,  40  O.  a  218.  R.  a,  sea  2678,  makes  it  the 
duty  of  the  owner  of  a  tenement  house  to  provide  tire-escapes.  Nor  is  this 
duty  confined  to  buildings  within  municipalities.  49  O.  a  2ia  A  tenant 
injured  by  reason  of  failure  of  the  landlord  to  provide  fire-escapes  may 
maintain  a  civil  action  in  damages.    Id. 

See.  738.  Petition  by  tenant  against  landlord  for  injury 
from  defective  sidewallt.— 

t  Caption,  etc."] 
)efendant  is  the  owner  of  the  following  described  premises, 

situate  in , ,  to  wit:  [Description.^ 

Plaintiff  did  on  the day  of ,  18 — ,  rent  said  prom- 
ises from  the  defendant  and  is  now  his  tenant.  That  said 
tenancy  is  by  the  month,  renewable  monthly,  and  as  a  part 
of  said  contract  said  defendant  agreed  to  keep  the  said  prem- 
ises, including  the  walk  hereinafter  mentioned,  in  good  condi- 
tion and  repair. 

Plaintiff  says  the  plank  walk  on  said  premises  was  rotten 
and  defective,  and  that  it  was  necessary  tor  her,  in  the  proper 

use  of  said  premises,  to  use  said  walk  daily.    That  on  the 

(lay  of ,  18 — ,  before  entering  upon  a  neW  month  on  said 

premises,  she  notified  the  defendants  of  the  bad  and  danger- 
ous condition  of  said  walk,  and  again  on  the day  of , 

18 — .  That  at  said  time  she  notified  them  that  she  would 
leave  said  premises  unless  said  walk  was  repaired.  That  there- 
upon said  defendants  promised  at  each  time  to  fix  said  walk, 
and,  relying  on  said  promises  and  upon  the  contract  made  by 
said  defendant  as  to  repairs,  plaintiff  renewed  her  letting,  and 
by  reason  thereof  was  induced  to  remain.  But  that  the  de- 
fendant, disregarding  said  promises  and  neglecting  his  duty, 

failed  to  repair  the  said  walk  until  after  the day  of , 

18 — ,  on  which  day  plaintiff  had  occasion  to  use  said  walk  in 
her  daily  duties.  And  in  so  using  the  same  in  a  careful  man- 
ner, her  foot  slipped  into  a  hole  in  said  walk  and  her  ankle  was 

broken.    Plaintiff  says  that  No. , Ave.,  is  one  of  a 

row  of  houses  belonging  lo  the  defendants,  and  that  the  walk 
complained  of  is  a  walk  in  the  rear  of  said  row,  and  is  a  com- 
mon walk  for  the  common  use  and  benefit  of  all  the  occu- 
pants of  said  row,  tenants  of  the  defendants,  being  a  com- 
mon highway  for  all  said  tenants  as  well  as  for  the  plaintiff, 
and  not  under  the  control  of  the  plaintiff.  That  said  walk 
made  by  the  defendants  was  by  virtue  of  the  contract  afore- 
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said  under  their  care  and  control  on  the  day  of 


18 — ,  on  which  plaintiff  was  injared.  Plaintiff  says  that  she 
is  a  lace-cleaner  by  trade,  that  she  has  dependent  npon  her 
own  exertions  a  large  family,  and  that  by  reason  of  said  ac- 
cident she  has  been  prevented  from  following  her  trade  and 
has  suffered  severe  bodily  pain  and  has  been  to  a  large  ex- 
pense by  reason  of  said  accident,  and  that  she  has  been  dam- 
aged in  the  sum  of  $ .  Wherefore  plaintiff  prays  judg- 
ment against  the  defendants  in  said  sum  of  $ by  reason 

of  the  lacts  above  set  forth. 

Note. —  Adapted  from  Emery  t.  Dee,  error  to  the  superior  court  of  Cincin- 
oati,  Ohio,  Na  1548 ;  superior  court  affirmed  by  supreme  court,  March  8, 1893, 
in  which  it  was  held  by  the  superior  court  (18  W.  Lb  B.  849)  that  in  the 
absence  of  a  contract  the  landlord  is  not  bound  to  keep  the  walk  in  repair. 
The  form,  however,  is  changed  to  conform  to  the  decision.  See  Watkins 
V.  Ooodall,  188  Mass.  688.  If,  however,  the  premises  were  a  nuisance  at  the 
time  of  letting,  recovery  could  be  had.    McNeal  v.  Emery,  8  W.  Ia  R  265. 

Sec.  739.  Action  for  use  and  occupation  —  The  petition. 

Several  tenants  in  common  who  unite  in  renting  property 
may  join  in  one  action  for  the  recovery  of  rent.'  It  is  not 
necessary  to  make  a  demand  for  rent  when  the  lease  provides 
that  mere  non-payment  will  determine  the  same.'  It  is  held 
that  the  action  will  lie  only  where  a  tenancy  is  established;* 
and  will  not  lie  after  ejectment/  In  New  York  it  is  held 
unnecessary  to  aver  or  show  how  the  relation  of  landlord  and 
tenant  arose  between  the  parties.*  It  will  not  lie  at  the  suit 
of  a  purchaser  of  mortgaged  premises  sold  under  a  decree 
against  a  tenant  in  possession  under  the  mortgagor ;  *  nor  can 
it  be  maintained  where  possession  is  held  adversely  under 
a  claim  of  title,  where  no  contract,  express  or  implied,  is 
shown  ;^  or  where  the  circumstances  of  the  case  rebut  a 
promise  to  pay  rent.*  A  grantee  of  a  reversion  cannot  main- 
tain the  action  in  his  own  name  against  a  lessee  upon  an  ex- 
press covenant  contained  in  the  lease  for  the  payment  of  rent.* 
The  action  can  be  prosecuted  in  any  county  other  than 
that  where  the  land  lies.*®  A  lessor  may  maintain  an  action 
for  rent  against  his  lessee  on  an  express  covenant  to  pay  rent 
during  the  term  of  his  leasehold,  even  though  the  latter  has 

iCahoon  v.  Kinen,  42  O.  8,  190.  ^Cincinnati  v.  Wall,  1  O.  S.  222. 

>  Sweeney  V.  Garrett,  2  Disn.  601;  ^Heidelbach  v.  Slader,  1   Handy, 

City  V.  Fitzgerald,  2  C.  a  Q  R  61.  457 ;  Mitchell  v.  Pendleton,  21  O.  a 

s  Richey  ▼.  Hinder  6  O.  871.  664 ;  Despard  v.  Wallbrid ge.  15  N.  T. 

4  BuUer  V.  Cowlee,  4  O.  205.  874 ;  Moore  v.  Harvey,  50  Vt  297. 

•Waters  v.  Clark,  22  How.  Pr.  104.  » Crawford  ▼.  Chapman,  17  O.  44a 

•  Peters  ▼.  Elkina,  14  O.  844.  "  Genin  v.  Grier.  10  O.  2ia 
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assigned  all  his  interest  and  the  lessor  has  accepted  rent  from 
the  assignee  of  the  term.^    Where  a  tenant  holds  over  after 
the  expiration  of  his  term  the  landlord  may  treat  him  as  a 
trespasser  or  a  tenant  for  another  year  upon  the  terms  of  the 
prior  lease;*  and  where  the  tenure  is  uncertain  the  amount 
recoverable  is  the  fair  rental  value.*    The  plaintiff  need  not 
set  forth  an  implied  demise,  but  may  declare  for  use  and  occu 
pation  and  recover  on  the  special  facts  shown.*    Where  ren' 
is  payable  in  monthly  instalments,  an  action  for  each  instal 
ment  may  be  maintained  as  it  becomes  due.* 
Sec.  740.  Petition  for  recovery  of  rent  under  a  lease.- 

Plaintiff  is  the  owner  in  fee-simple  of  the  following  de 
scribed  premises  situate  in  the  city  of ,  etc. :  [Desoriptton.  | 

On  the day  of ,  18 — ,  plaintiff  leased  said  premises 

to  the  defendant  0.  D.,  for  the  term  of years,  beginning 

on  the day  of ,  18 — ,  and  ending  on  the day  or 

,  18 — ,  at  a  yearly  rental  of  $ ,  to  be  paid  on  the 

day  of ,  18 — . 

Defendant  took  possession  of  said  premises  in  accordance 

with  the  terms  of  said  lease  on  the day  of ,  18 — , 

and  has  continuously  occupied  the  same  since  said  date,  etc., 
but  has  not  paid  the  rent  for ,  18 —  [jBtate  time],  amount- 
ing to  the  sum  of  $ . 

There  is  due  from  the  said  defendant  to  plaintiff  the  said 
sum  of  $ for  rent  aforesaid,  for  which  he  asks  judgment. 

[Attach  copy  of  lease  as  exhibit  tmder  sec  6086;  atUe^  aeo.  67."] 

Note. —  See  also  form  in  Cahoon  v.  Kinen,  43  O.  Sw  190l  If  a  person  i^ 
occupying  premises  in  such  a  manner  that  a  contract  to  pay  rent  cannot  be 
imphed,  rent  cannot^  in  the  absence  of  an  express  contract,  be  recovered. 
Mitchell  V.  Pendleton,  21  O.  &  664  See  15  N.  Y.  181 ;  50  Vt  297.  If  there 
be  a  void  contract  to  purchase,  the  person  occupying  the  premises  will  be 
liable  for  rent  Mattox  v.  Hightshue,  89  Ind.  95.  The  giving  of  a  note  by 
lessee  to  lessor  is  not  payment  of  rent    Sutliff  ▼•  Atwood,  16  (X  &  ISd 

Sec.  741.  Petition  to  reeoTer  rent  under  lease^  to  declare 

the  same  a  lien  on  the  leasehold^  and  for  a  sale  thereof. — 

On  the day  of ,  18 — ,  plaintiff  duly  execated  and 

delivered  to  said  defendant  S.  A.  F.  a  lease  for  a  term  of 

years,  from  the  — -—  day  of y  18 — ^  to  the day  of 

1  Taylor  ▼.  De  BuSp  81  O.  S.  468;  even  though  the  premises  have  been 

Sutliff  V.   Atwood,    15  O.   S.   186 ;  held  under  a  void  leasa    Wilson  ▼• 

Smith  V.  Harrison,  42  O.  &  180 ;  Lodge  Trustees,  8  0. 174 

▼•  White^  80  O.  &  569.    The  action  *  Wheeler  v.  Crouse,  1  O.  Q  Q  284. 

cannot  be  sustained  against  the  per-  *  Cahoon  v.  Kinen,  42  O.  &  190. 

son  to  whom  assigned.    Fulton  v.  ^Morris  v.  Niles,  12  Abb.  Pr.  108: 

Stuart^  2  O.  216;  Jones  v.  Smith,  14  Pierce  v.  Pierce,  25  Barb.  24& 

a  60a   The  action  may  be  sustained  «  Fox  v.  Althorp^  40  O.  S.  82a 
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J 18 — J  for  the  following  described  real  estate  situate  in 

county,  Ohio,  to  wit :  [Description  of  premises.] 


PlaintifiF  further  says  that  the  rent  reserved  in  said  lease 
and  which  said  defendant  S.  A.  F.  in  and  by  said  lease  agreed 

to  pay  to  said  plaintiff  was  and  is  $ per  annum,  payable 

quarterly  on  the  first  days  of  June,  September,  December  and 

March  in  each  year  during  said  term,  bein^  the  sum  of 

dollars  each  quarter.  And  said  defendant,  m  addition  to  the 
payment  of  said  rent,  also  agreed  and  promised  to  pay  all 
taxes  and  assessments  on  said  premises  during  said  term; 
that  the  said  defendant  entered  into  possession  of  said  above- 
described  real  estate  under  said  lease  at  the  date  thereof,  and 
has  ever  since  held  possession  thereof,  and  thereby  became 
indebted  to  and  liable  and  bound  to  pay  said  plaintiff  the  sev- 
eral instalments  of  rent  falling  due,  as  follows:  [Cojyj/  instal- 
ments due.] 

Plaintiff  says  that  under  and  according  to  the  terms  of  said 
lease  said  rent  is  a  lien  on  said  leasehold  estate  and  all  the  in- 
terest of  said  defendants  therein.  A  copy  of  said  lease  is 
hereto  attached,  marked  ^'  Exhibit  A." 

And  plaintiff  further  says  that  in  and  by  said  lease  said 
defendant  had  and  has  the  privilege  of  purcnasing  the  fee  of 
said  premises  at  any  time  auring  said  term  for  the  sum  of 
$ after  payment  of  all  rents  and  taxes  then  due. 

Plaintiff  further  says  that  said  defendant  S.  A.  F.  failed 
and  neglected  to  pay  said  ground  rent  or  any  part  thereof, 
and  each  and  all  of  said  instalments  of  ground  rent  are  due 
and  unpaid  with  interest  on  each  instalment  from  the  date  of 
its  maturity ;  and  said  defendant  wholly  neglected  to  pay  the 
taxes  on  said  lots  as  required  by  said  lease. 

There  is  due  plaintiff  from  said  S.  A.  F.  for  rent  of  said 
real  estate  the  sum  of dollars,  with  interest  on  each  in- 
stalment thereof  from  the  date  of  its  maturity  as  above  stated. 
Plaintiff  says  that  J.  R  F.,  the  husband  of  said  S.  A.  F., 
joined  with  her  in  the  execution  of  said  lease. 

Wherefore  said  plaintiff  asks  for  a  decree  against  said  S.  A.  F. 

for  $ f  with  interest  as  above  stated,  and  that  the  same 

be  decreed  to  be  a  lien  on  said  leasehold  estate  and  premises, 
and  that  the  court  will  decree  a  sale  of  said  leasehold  estate 
and  all  interest  of  the  defendant  therein  for  the  payment  of 
said  indebtedness,  and  he  asks  for  all  other  proper  relief. 

C.  &  0.,  Attorneys  lor  Plaintiff. 

NOTB.^  Adapted  from  Etedb  v.  Fortoey,  error  to  circuit  court  of  Hamil- 
kon  county,  Ohio^  Supreme  Court  unreported,  Na  1954 

8ec.  742.  Petition  for  breach  of  covenant  for  qniet  en- 
joyment.— 

On  the day  of ,  18 — ,  plaintiff  duly  executed  and 

delivered  to  said  defendant  a  lease  for  a  term  of years, 

from  the day  of ,  18 — ,  to  the day  of ,  18 — , 
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for  the  following  desoribed  premises  situate  in  ,  etc.: 

[Description.']  * 

That  said  lease  was  made  at  a  yearly  rental  of  $ ,  and 

contained  a  covenant  that  said  lessor,  for  himself,  his  heirs, 
executors  and  administrators,  would  permit  plaintiff,  upon 
promptly  paying  the  rent  as  therein  stipulated,  to  quietly 
enjoy  the  possession  of  said  premises  during  said  term. 

That  the  plaintiff  thereupon  entered  into  possession  of  said 

premises  under  said  lease,  but  on  the day  of  ,  18 — , 

was  lawfully  evicted  therefrom  by  R  O.,  who  possessed  the 
paramount  title  to  the  same. 

That  the  plaintiff  while  in  possession  of  said  premises  ca 

ried  on  the  business  of ,  and  was  compelled  to  expend  tl 

sum  of  $ in  removing  his  goods  to  another  store-room 

and  lost  the  trade  of  numerous  customers  by  the  removal,  and 

by  reason  of  the  premises  was  damaged  in  the  sum  of  $- , 

for  which  he  asks  judgment. 

Note.— See  McAlpin  ▼.  Woodruff,  11  O.  a  120;  CoUins  ▼.  Lewis,  64  N. 
W.  Rep.  1056.  It  seems  unnecessary  to  attach  a  copy  of  lease  when  the 
action  is  for  breach  of  covenants. 

Sec.  743.  Petition  by  assignee  of  lessor  against  assignee 
of  lessee  on  coyenant  to  insure. — 

That  on  the day  of ,  18 — ,  by  a  certain  lease  then 

duly  made  between  S.  A.  P.  and  J.  0.  F.,  said  C.  D.  leased  to 
E.  F.  the  following  described  premises,  to  wit  [describe  prem- 

ises]j  for  a  terra  of  years,  beginning  on  the day  of 

,  18 — ,  and  ending  on  the  day  of  ,  18 — ,  at  a 

yearly  rental  of  $ . 

That  by  one  of  the  covenants  in  said  lease  the  said  lessee 

was  to  keep  said  premises  fully  insured  in  the  sum  of  $ , 

for  the  benefit  of  the  lessor,  and  that  if  at  any  time  said  lessee 
should  fail  to  keep  the  same  so  insured,  the  said  lessor, 
S.  A.  P.,  might  cause  an  insurance  to  be  made  on  said  prem- 
ises at  the  expense  of  said  lessee  and  in  the  name  and  for 
the  benefit  of  said  lessor. 

That  on  the day  of ,  1 8 — ,  C.  D.  sold  and  assigned 

to  the  plaintiff  all  his  interest  in  said  lease,  and  on  or  about 
said  date  all  the  interest  of  £.  F.  in  the  premises  and  lease 
was  sold  under  an  order  of  court  to  satisfy  a  judgment  against 
said  £.  F.,  and  the  defendants  became  the  purchasers  at  said 
sale  of  the  interest  of  said  lessee  in  said  premises. 

That  defendants  thereupon  took  possession  of  said  premises 
under  said  sale,  while  a  policy  of  insurance  thereon  for  the 
sum  of  $ ,  procured  by  E.  F.  in  pursuance  of  said  cove- 
nant, was  still  in  full  force  and  effect.    That  on  the day 

of  ,  18 — ,  said  policy  of  insurance  expired.    That  the 

plaintiff  thereupon  notified  defendants  to  insure  said  premises 
as  required  by  said  covenant,  which  they  neglected  and  re- 
fused to  do. 
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That  on  the  day  of ^  18 — ,  the  plaintifF  insured 

the  same  according  to  the  tenor  and  provisions  of  said  cove- 
nant and  expended  therein  the  sam  of  $— — . 

That  no  part  thereof  has  been  paid,  and  there  is  now  dae 
from  the  defendant  to  the  plaintiff  thereon  the  sam  of  $ ^ 

NOT&—  From  Masary  t.  Souihworth,  9  Ol  8.  841.  The  assignee  of  a  lease 
may  bring  suit  in  his  own  name ;  a  covenant  to  insure  runs  with  the 
land.    Id. 

See.  744.  General  form  of  petition  for  breaeh  of  cove- 
nants for  non-repair^  etc. — 

On  the day  of j  18 — y  plaintiff  duly  executed  and 

delivered  to  said  defendant  0.  D.  a  lease,  and  thereby  leased 

to  said  defendant,  for  the  term  of years,  from  the 

day  of ,  18 — ,  to  the day  of y  18 — ,  at  a  yearly 

rental  of  $- — ,  the  following  described  premises  situate  in 
the  county  of ,  Ohio,  to  wit :  [DesGriptionJ] 

That  by  the  terms  of  said  lease  said  defendant  expressly 
covenanted  that  he  would  [copy  cavena/nt  as  to  repairs  or  amy 
other']. 

That  said  defendant  took  possession  of  said  premises  under 
and  by  virtue  of  said  lease,  and  continued  to  occupy  the  same 
during  said  term,  but  has  not  [etate  covenant  irok&n]. 

That  bv  reason  of  the  failure  of  said  defendant  to  f uUv  and 
completely  comply  with  the  terms  of  said  lease  aforesaid,  said 
premises  have  become  greatly  depreciated  in  value  in  the  sum 

[Prayer.] 

Note. — As  to  liafailitv  of  tenant  for  Tepairs,  see  Soott  t.  HaTerstraw  Briok 
Ca,  185  N.  T.  141 ;  Lycfecker  v.  Brintnafi,  88  N.  K  Rep.  899  (Maa&,  1898). 

See.  745.  Petition  for  waste  committed  by  lessee. — 

5  Averments  as  in  ante^  sec.  71iS^  to  *.] 
[^hat  the  defendant  lessee,  while  so  occupying  said  premises, 

on  the day  of ^  18 — ,  in  violation  of  the  terms  of  his 

said  lease,  and  not  being  authorized  by  this  plaintiff,  did  [set 
forth  waste  committed]. 

That  by  reason  of  said  wrongful  acts  of  said  defendant  in 
[state  waste  committed]  has  greatly  damaged  plaintiff's  prem- 
ises [state  any  special  damages]  in  the  sum  of  $ ,  for  which 

sum  plaintiff  asks  judgment  against  said  defendant. 

See.  746.  Use  and  occapation  —  Defenses. —  If  the  build- 
ing be  destroyed  by  the  elements  or  other  cause,  without  fault 
of  lessee,  so  as  to  become  unfit  for  occupancy,  he  will  not  be 
liable  to  pay  any  rent  to  the  lessor  or  owner  thereof  for  such 
injury,  unless  otherwise  provided.^    In  an  action  by  the  land- 

IR  &.  sea  4118;  Avery  ▼.  House,  2  O.  a  a  240. 
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lord  against  the  tenant  to  recover  possession,  it  is  no  defense 
to  show  that  the  parties  were  both  in  pari  delicto  in  the  on- 
lawful  ase  of  the  premises  causing  the  forfeiture.^  A  tenant 
is  entitled  to  a  proportionate  reduction  of  rent  where  he  is 
evicted  from  a  portion  of  the  premises  by  a  stranger  under  a 
paramount  title ;  and  he  is  entitled  to  be  relieved  entirely  if 
evicted  by  his  landlord.'  Where  there  has  been  a  breach  of 
a  covenant  for  quiet  enjoyment,  and  an  action  is  brought  to 
recover  rent  subsequently  falling  due,  the  tenant  may  counter- 
claim and  recover  his  damages.*  The  tenant  may  also  make 
a  defense  that  the  landlord  has  neglected  to  comply  with  the 
terms  of  the  lease  so  that  the  premises  have  become  unten- 
able, by  reason  of  which  he  was  compelled  to  leave  the  same.^ 
The  general  rule  is  that  in  actions  for  rent  the  tenant  will  not 
be  permitted  to  question  or  impeach  the  landlord's  title.  But 
there  are  exceptions.  The  tenant  may  show  that  the  land- 
lord's title  has  expired,  or  has  been  terminated  or  extinguished 
by  his  own  act  or  by  operation  of  law.*  After  the  termina- 
tion of  a  lease  the  lessee  may,  without  surrendering  the  same, 
assert  a  claim  to  a  superior  title.*  A  defendant  may  unite,  as 
defenses  to  an  action  for  rent,  want  of  legal  or  valid  consider- 
ation for  the  lease,  and  a  counter-claim  for  damages  for  a  vio- 
lation of  the  terms  of  the  lease,  if  it  be  found  that  it  is  supported 
by  a  proper  consideration,  without  being  compelled  to  elect 
upon  which  he  will  rely.* 
See.  747.  Answer  of  surrender  of  lease. — 

Defendant  alleges  that  on  the dav  of j  18 — ^  before 

the  rent  sued  for  by  plaintiff  became  due  and  payable  from 
the  defendant  under  tne  lease  set  forth  in  plaintiff's  petition, 

Jnatice  v.  Lowe,  26  O.  a  87a  Robertson  ▼.  Biddell,  18  Sa  Rep.  858 

•  Crown  Mfg.  Ca  v.  Gay,  18  W.  L  (Fla.,  1898);  Lane  v.  Toung,  81  N.  Y. 
a  188  (Ham.  Ca  D.  Q,  1885).  a  888 ;  Jackson  ▼.  Rowland,  6  Wend. 

•  Collins  V.  LewiB,  54  N.  W.  Rep.  670 ;  Despard  t.  Walbridge^  15  N.  Y. 
1056  (Minn.,  1898);  Gobel  v.  Hough,  874;  Hilboom  ▼.  Fogg,  99  Maaa.  12. 
26  Minn.  852.  <  Dodge  v.  Phelan«  21  a  W.  Rep. 

«  Minneapolis  t.  Williamson,  52  N.  809  (Tex.,  1898) ;  McEie  ▼•  Anderson, 

W.  Rep.  986  (Minn.,  1892);  Lawrence  78  Tex.  207. 

▼.  Marble  Co.,  20  N.  Y.  a  698 ;  Pieroe  ^  Hooven  &  Allison  Ca  ▼•  National 

▼.  Joldersma,  91  Mich.  462 ;  Young  ▼.  Cordage  Ca,  27  W.  L  &  18  (Cin. 

CoUett,  68  Mich.  881.  Super.  Ct\  and  cases  cited 

•  Rooker  v.  Demerit,  1  O.  Q  Q  156; 
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he  surrendered  said  premises  to  plaintiff,  who  accepted  the 
same. 

Sec.  748.  Answer  of  eyiction  of  tenant  by  third  person. — 

[CaptionJi 

That  on  the day  of ,  18 — y  and  after  the  making  of 

the  lease  set  forth  in  said  petition,  and  before  any  part  of 
the  rent  demanded  in  said  petition  became  dae,  one  E.  F. 

brought  suit  in  the  court  of of county,  and 

state  of  Ohio,  against  this  defendant  and  said  plaintiff  to  re- 
cover possession  of  said  premises,  to  which  suit  said  plaintiff 
appeared,  filed  an  answer  and  stood  trial,  and  such  proceed- 
ings were  had  that  on  the day  of ,  18 — j  judgment 

was  recovered  by  said  E.  F.  against  this  defendant  and  said 
plaintiff  for  the  possession  of  said  premises,  and  thereupon 
this  defendant  yielded  the  possession  of  said  premises  to  said 
E.  F.,  and  on  an  execution  issued  on  said  judgment  said  plaint- 
iff was  duly  ousted  on  the  day  of ,  18 — ,  by  the 

sheriff  of county,  which  judgment  is  still  in  force  and  un- 
reversed. 

Sec.  749.  Answer  of  loss  of  balldlng  by  fire  —  Covenant 

to  rebuild. — 

[Caption.'] 

That  in  the  lease  executed  by  the  plaintiff  to  the  defendant 
for  the  premises  described  in  the  petition  the  plaintiff  cov- 
enanted that  if  the  buUding  so  leased  by  defendant  should, 
durinfi^  the  time  it  was  so  leased,  be  destroyed  by  fire,  he 
would  immediately  rebuild  it. 

That  before  any  part  of  the  rent  sued  for  became  due  said 
building  was,  without  any  fault  of  defendant,  destroyed  acci- 
dentally by  fire,  by  reason  whereof  defendant  has  not  been 
able  to*^oconpy  any  part  of  said  premises. 

That  the  plaintiff  has  wholly  failed  to  rebuild  said  building. 

[Prayer.'] 

Noi&—  R  a,  seo.  4112. 

See.  760.  Answer  of  loss  by  Are  without  covenant  to  re- 
build.— 

[Caption.'] 

That  the  premises  leased  by  defendant  for  which  the  plaint- 
iff claims  rent  consisted  of  three  rooms  in  a  large  four-story 
building,  occupied  by  stores  below  and  offices  on  the  upper 
floors,  severally,  by  different  tenants. 

That  on  the day  of  ,  18 — ,  and  before  the  rent 

claimed  or  any  part  thereof  was  due,  said  building,  without 
the  fault  of  defendant,  was  wholly  destroyed  by  fire,  by  rea- 
son whereof  defendant  has  since  been  unable  to  occupy  said 
premises. 
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Sec.  751.  Answer  of  eylction  by  law  as  a  defense  in  an 

aetion  for  rent. — 

[C(M>tion.] 

Deiendant  alle^  that  after  he  went  into  possession  of  the 

E remises  nnder  toe  lease  set  forth  in  plaintiff's  petition,  and 
efore  the  rent  thereon  became  dne  and  payable,  the  said 
plaintiff  ejected  and  dispossessed  defendant  frbm  said  prem- 
ises, and  that  plaintiff  has  since  had  possession  thereof. 


CHAPTER  64. 


LIBEL  AND  SLANDER. 


Seatn  Libel  andslander— Defined. 

7S8L  What  18  actionabla 

764  libel  and  slander — The  pe- 
tition. 

766w  Petition  for  libel  —  niua- 
trating  use  of  innuenda 

796L  Petition  for  libel  charging 
dishonesty  in  business. 

707.  Petition  charging  slander 
in  speaking  words  action- 
able per  «& 

758.  Petition  charging  slander 
by  uttering  words  indi- 
rectly charging  a  crime. 

759l  Petition  in  slander  charging 
perjury. 

76Ql  Petition  for  libeling  an  at- 
torney—  with  innuenda 


Sea  761.  Petition  In  Zander  in  dharg- 
ing  unohasti^  of  femala 

76a  Slander  of  titla 

768L  Petition  charging  slander 
of  tida 

764  Libel  and  slander — The  an- 
swer. 

766.  Answer  to  charge  of  per- 
jury. 

766.  Answer   in   mitigatioQ  of 

libeL 

767.  Answer  claiming  justifica- 

tion. 

768.  Answerof  want  of  chastity. 

769.  Answer   that  defamatory 

matter  was  printed  as 
part  of  judicial  proceed- 
ings. 


See.  762.  Libei  and  slander — Defined. —  It  is  a  settled 
rule  of  law  that  every  pablioation  of  language  which  tends  to 
injare  another  in  his  business,  trade  or  employment  is,  if 
without  justification,  libelous  or  slanderous,  as  the  case  may 
be,  and  actionable^>ar  9e}  Where  one  falsely  and  maliciously 
orally  charges  another  with  anything  involving  moral  turpi- 
tude, which,  if  true,  will  subject  him  to  infamous  punishment 
or  will  tend  to  exclude  him  from  society,  or  prejudice  him  in 
his  oflSce,  profession,  trade  or  business,  the  party  accused  may 
seek  redress  by  suit  in  slander,  and  recover  without  proof  of 
actual  damages.  Where  the  words  are  false,  the  law  infers 
malice;  and  where  their  actual  tendency  is  to  injure,  the  law 
presumes  damages.'  It  is  not  necessary  that  the  words  used 
in  a  published  article  be  slanderous  to  maintain  an  action  for 
libeL*    To  speak  or  write  of  a  trader  that  he  is  insolvent,  or 

I  Watson  ▼.  Trask»  6  a  58a  Evening  News»  89  Mich.  686.    See 

s  Watson  t.  Trask,  tupra;  Hatt  v,    Odgers  on  Lb  &  SL,  p.  20,  and  nolsb 
News  Assoc.,  M  Mich.  114;  Tryon  t.       sProsser  r.  Callis.  117  Ind.  105. 
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of  an  innkeeper  that  bis  house  is  infected  with  a  contagious 
disease,  or  to  impute  dishonesty  or  incapacity  to  one  in  his 
business,  is  actionable  without  any  averment  or  proof  of  spe- 
cial damages.^  Where  the  language  does  not  import  defamar 
tion,  the  special  damages  suffered  must  be  alleged.' 

Sec.  753.  What  is  actionable. —  The  general  rule  of  law  is 
that  where  the  charge,  if  true,  would  subject  the  plaintiff  to 
an  indictment  for  a  crime  involving  moral  turpitude,  or  to  an 
infamous  punishment,  the  words  are  actionable  per  se  without 
proof  of  actual  damages.*    In  an  action  against  another  for 

1  Hodge,  8.  &  Lb,  80;  Whittaker  v.  tionable  even  though  under  the  oir- 

Bradley,  16  K  C.  Lb  810 ;  PoUard  t.  cumstances  and  manner  of  speaking 

Lyon,  9 1  U.  S.  225 ;  Price  v.  Ck)nway,  them  they  might  not  be  actionable 

184  Pa.  8t  840 ;  Manufacturing  Ca  jper  «e.    Karger  t.  Rich.  81  Wis.  177. 

v.  Perkins,  78  Mich.  1 ;  Orr  v.  Scho-  But  if  language  used  be  calculated 

field,  56  Me.  483 ;  Moore  t.  Bolin,  15  to  induce  those  who  read  it  to  be- 

SL  K  Rep.  520  (Va.,  1892) ;  Newbold  lieve  a  person  of  whom  it  is  written 

T.  Bradstreet,  57  Md.  88.  guilty  of  crime,  it  is  sufficient  to 

'  Moore  ▼.  Rolin,  supra;  Townshend  support  the  action.    Democrat  Pub. 

on  8.  &  L.,  sea  146  et  seq.  Ca  v.  Jones,  18  &  W.  Rep.  652  (Tex., 

SAlfele  T.Wright,  17  O.  a  288;  1892);  Zeeliff  ▼.  Jennings,  61  Tex. 
Watson  V.  Trask,  6  O.  581;  Dial  t.  458;  8troebel  ▼.  Whitney,  81  Mina 
Holter,  6  O.  &  22a  Words  imput-  884;  Lewis  t.  Hudson,  44  Ga.  568; 
ing  the  crime  of  larceny.  Ball  v.  Proctor  v.  Owen,  18  Ind.  21 ;  Pros- 
White,  89  O.  a  660;  Reinhardt  v.  ser  ▼.  Ca]Iis,117  Ind.  106;  Crockery. 
Faschnacht,  4  O.  G  Q  82t  Thief.  Hadley,  102  Ind.  416.  If  words  in 
Fedtman  v.  EEancock,  1  O.  C  C.  288.  their  ordinary  acceptance  amount 
See  HoUingsworth  v,  8haw,  19  O.  a  to  a  charge  of  fornication,  and  the 
482;  Hamm  t.  Wickline,  26  O.  a  81;  speaker  so  intends,  and  those  who 
Cheadle  v.  Buell,  6  O.  67 ;  McKean  hear  so  understand,  they  are  action- 
▼.  Folden,  2  W.  L.  M.  146.  False  abla  Ranson  ▼.  McCurley,  81  N.  K 
swearing  to  be  actionable  must  be  Rep.  119  (HI.,  1892) ;  Barnes  v.  EUi- 
Buch  as  would  be  perjury.  Wilson  mon,  71  III.  609;  Schmisseur  ▼. 
▼.  Oliphant,  W.  158;  Waggoner  y.  Ereilich,  92  III  847.  But  an  action 
Richmond,  W.  17a  Chaiginginsub-  cannot  be  maintained  for  words 
stance  that  the  person  would  com-  which  impute  a  crime  where  it  ap- 
mit  the  crime  of  perjury  is  libel  pears  from  all  the  circumstances 
per  se.  Sanford  v.  Rowley,  98  Mich,  that  they  had  relation  to  a  tranao- 
119.  An  action  cannot  be  main-  tion  not  criminal,  and  were  so  under- 
tained  for  calling  one  a  deserter  with-  stood.  Brown  t.  Meyers,  40  O.  a  99 ; 
out  an  averment  of  special  damages.  Carmichael  v.  8hie],  21  Ind.  66 ; 
HoUingsworth  y.  8haw,  19  0. 8.  480.  WiUiams  v.  Mines,  18  Conn.  47a 
If  the  words  spoken,  taken  in  con-  A  publication  that  a  member  of  an 
nection  with  matter  set  up  by  way  official  board  was  a  liar,  thief  and 
of  inducement  clearly  impute  the  perjurer  is  libelous  per  se.  Orth  v. 
commission  of  a  crime,  they  are  ao-  Featherly,  87  Mich.  815.    To  print 
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falsely  charging  perjury,  it  is  not  necessary  by  coUoqaiam  to 
aver  that  the  word  was  used  in  reference  to  testimony  in  a  ju- 
dicial proceeding  in  which  the  plaintiff  had  been  sworn  as  a 
witness.^  A  petition  which  sets  out  the  language  used,  and 
states  that  in  using  the  same  the  defendant  intended  to  charge 
plaintiff  with  a  crime,  contains  a  good  cause  of  action.' 
Charging  a  teacher  with  punishing  a  pupil  so  severely  that  it 
caused  death  is  actionable;*  and  so  with  a  charge  that  a 
county  official  published  a  false  statement  of  the  financial  con- 
dition of  the  county ;  ^  or  charging  a  clergyman  with  drunken* 
ness ;  *  or  a  man  with  being  afflicted  with  venereal  disease ;  *  or 
words  spoken  of  a  female  which  tend  to  bring  her  into  con- 
tempt and  prevent  her  from  occupying  a  proper  position  in 
society;^  or  charging  another  with  maliciously  removing  a 
corner-stone  on  lands ;  *  or  a  publication  by  a  railroad  com- 
pany that  certain  goods  shipped  by  a  consignor  remained  un-, 
delivered  because  the  consignee  was  unable  to  pay  the  freight ;  * 
or  a  newspaper  publication  making  charges  against  a  public 
official  which  tend  to  diminish  public  respect  and  confidence.^* 
Words  spoken,  however,  of  an  official  in  the  discharge  of  du- 
ties are  not  actionable."  Nor  is  it  actionable  yer  se  to  publish 
of  another  that  he  is  a  political  traitor  and  liar.^'  It  is  libel- 
ous, and  therefore  actionable,  for  a  notary  public  to  falsely 
and  maliciously  protest  a  negotiable  instrument." 

Sec.  754.  libel  and  slander  —  The  petition. —  The  codes 
of  some  states  have  simplified  the  method  of  pleading  in  ac- 
tions for  libel  and  slander  by  providing  that  it  shall  be  suffi- 

and  publish  of  a  pereon  that  he  "  Is  ba  oha>rging  want  of  chastity,  Bar- 
said  to  have  been  in  the  work-nouse^  nett  t.  Ward,  86  0.  S.  107. 
and  to  have  a  criminal  record,"  is  >  Dial  y.  Holter,  6  O.  228. 
libelous  per   se.    Post  Pub.  Ca  v.  •Campbell  ▼.  Bosttck,    22  &  W. 
Maloney,  60  O.  a  71.  Rep.  828  (Tex.,  1893X 

1  Stickels  ▼.  Hall,  3  O.  C  a  898;  lo  Bishop  ▼.  Gazette  Ckx,  4  W.  L.  Bl 

Green  ▼.  Long,  2  Gaines,  91.  1082 ;  Spiering  ▼.  Andrae,  2  Clev.  Rep. 

'  Reinhardt  ▼.  Faschnacht,  4  0.  Q  26. 

a  82t  1^  Goodenow  v.  Tapin,  1  O.  6a 

*  Doan  ▼.  Eelley,  121  Ind.  4ia  is  Settlage  v.  Kampf,  19  W.  L.  B. 

«  Prosser  v.  Callis,  117  Ind.  105.  821. 

ft  Hay ner  ▼.  Cowden,  27  O.  a  292.  ^s  May  ▼.  Jones,  15  L.  R.  A.  687 ;  88 

^Eaucberv.  Blinn,29  0.  a6a  Ga.  808   (1891).    See  Van  Epps   t. 

7  Malone  v.   Stewart,   15   O.  819 ;  Jones,  60  Ga.  28a 
Murray  v.  Murray,  1  C.  a  a  R  290; 
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cient  to  state,  generally,  that  the  defamatory  matter  was  pub- 
lished or  spoken  of  the  plaintiff.  If  the  allegation  be  denied, 
the  plaintiff  must  prove  the  facts  showing  that  the  defamatory 
matter  was  spoken  of  him.  It  is  not  necessary  to  set  oat  any 
obscene  word,  the  substance  only  being  essential.^  Oodes  of 
other  states  provide  in  so  many  words  that  it  is  not  necessary 
to  state  extrinsic  facts  to  show  the  application  of  the  defam- 
atory matter  to  the  plaintiff.'  These  provisions  have  caused 
confusion  upon  the  question  of  the  necessity  and  use  of  the 
innuendo  and  colloquium^  as  well  as  the  necessity  of  averring 
extrinsic  facts.  It  seems  to  be  considered  by  some  authorities 
that  the  code  dispenses  with  the  necessity  of  pleading  extrin- 
sic facts.  But  the  innuendo  must  be  used  where  the  publica- 
tion does  not  appear  on  its  face  to  be  of  a  defamatory  char- 
acter, and  only  becomes  so  by  reference  to  extrinsic  facts, 
in  which  case  the  existence  of  those  facts  must  be  alleged  to 
show  a  libelous  meaning.*  But  where  the  words  themselves 
tend  to  injure  the  reputation,  the  allegation  of  extrinsic  facts 
is  not  necessary.^  The  office  of  an  innuendo  is  to  direct 
attention  to  the  charge  made.  It  can  neither  enlarge  nor  re- 
strain the  natural  sense  and  import  of  words  used.  If  they  are 
not  in  themselves  libelous,  or  are  incapable  of  a  libelous  mean- 
ing without  the  aid  of  an  innuendo,  they  cannot  be  given  that 
capability  by  the  use  of  an  innuendo.*  But  when  the  language 
is  ambiguous,  or  appears  upon  its  face  to  be  harmless,  it  m&y 
be  explained  by  an  innuendo  and  rendered  actionable.*    It  is 

lOhio  R  a,  sec.  5098;  Nebraeka  moDd,  14  How.  Pr.  265;  WaHace  ▼. 

Code  (1891),  sea  4668;  Swearengen  Bennett,  1  Abb.  N.  C.  47a 

V.  Stanley,  23  la.  115 ;  Wesley  ▼.  Ben-  *  Moore  v.  Bennett*  48  N.  Y.  472. 

nett,  6  Duer,  68a  A  complaint  which  *  Tappan  v.  Wilson,  7  O.  (PL  1),  190 ; 

does  not  set  out  the  slanderous  words  Fleischman  v.  Bennett,  87  N.  Y.  231 ; 

is  insufficient.  Their  effect,  only,  will  Arrow  Steamship  Oa  v.  Bennett»  25 

nut  answer.    Small  ▼.  Fisher,  2  Ind.  N.  Y.  S.  1029 ;  Bishop  ▼.  Gazette  Co., 

App.  426;  26  N.  K  Rep.  714.  4  W.  L.  B.  1082. 

*N.  Y.R  S.,sec.535;  Iowa  Code,  sea  •  Bishop  v.  Gazette  Ca,  4  W.  I*  b. 

2681  (1889X  sec.  420a    See  Kinyon  ▼.  1082 ;  Sturt  ▼.  Blogg,  10  Q.  R  908 : 

Palmer,  18  la.  877.  Pond  v.  Hartwell,  17  Pick.  269;  May- 

s  Harrison  v.  Manship,  i20  Ind.  48 ;  nard  ▼.  Insurance  Co.,  47  CaL  207 ; 

McFadin   t.    David,    78    Ind    445;  Wachter  ▼.  Quenzer,  29  N.  Y.  547; 

Wachter  v.  Quenzer,  29  N.  Y.  547;  Glatz  v.  Thein,  47  Minn.  27a    See 

Fry  V.  Bennett,  28  N.  Y.  824 ;  Dias  v.  Stevens  v.  Handley,  W.  12a    Words 

Short»  16  How.  822 ;  Blaisdell  v.  Ray-  not  actionable  in  themselves  should 
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not  the  office,  however,  of  the  innuendo  to  make  averments.^ 
The  court  must  determine  whether  the  language  bears  the 
meaning  ascribed  to  it  by  the  innuendo,  and  whether  the  same 
is  truly  assigned  is  for  the  jury.* 

The  provisions  of  the  code  heretofore  referred  to  were 
clearly  intended  to  dispense  with  the  necessity  of  the  collo- 
quium, as  it  provides  that  it  must  be  stated  that  the  words 
were  spoken  of  the  plaintiff.'  In  any  event,  if  it  be  denied 
that  the  words  were  spoken  of  and  concerning  the  plaintiff, 
they  must  be  established.^  It  is,  however,  dispensed  with 
only  when  it  is  unnecessary  to  show  that  the  defamatory 
words  applied  to  the  plaintiff.  The  averments  required  in 
common-law  pleading  to  show  the  meaning  of  the  words  must 
still  be  made.* 

The  petition  must  also  show  that  the  libelous  matter  was 
published  of  some  person  in  some  way  designated  or  indicated, 
so  that  reference  may  be  made  to  it  by  the  pleader  as  appli- 
cable to  the  plaintiff,  and  the  actionable  quality  of  the  matter 
published  as  relating  to  the  plaintiff  must  appear.*  And 
where  the  name  of  the  person  libeled  is  not  given  it  will  be 
sufficient  to  aver  that  the  defamatory  matter  was  published 
of  the  plaintiff.^  The  defamatory  matter  should  be  speciiSed 
in  the  body  of  the  petition  with  precision,  and  there  should 

be  introdnced  by  way  of  inducement  ▼.  Craig.  80  Ma  867 ;  Powell  v.  Craw- 
Wilson  y.  Runyon,  W.  658 ;  Brown  ford,  107  Ma  695. 
V.  Kincaid,  W.  87.    Or  special  dam-       '  Gohen  ▼.  Volksblatt  Co.,  81 W.  L 
ages  should   be  alleged.    Foster  v.  Kill;  Town8hendonS.&Lb,8eo.842L 
Boue,    88   Hi  App.    618;    Benz   v.        >  O.  Code,  sea  6098 ;  Nebraska  Code 
Weidenhoef t,  88  Wi&  897 ;  Erwin  v.  (1891),  466a    But  see  Powell  ▼.  Craw- 
Desell,  64   Han,   891;    Barnard   t.  ford,  107  Ma  695. 
Press   Pub.    Ca,  17  N.  Y.  a  578 ;       <  Harris  v.  Zanone,  98  CaL  59-66. 
Odgers,  a  &  L.,  p.  lia   Whether  the       » Bliss  on  Code  Pleading,  sea  805; 
language  will  bear  the  meaning  as-  Fry  v.  Bennett,  6  Sand.  64 ;  Petsoh 
cribed  it  by  the  innuendo  the  court  t.  Dispatch  P.  Ca,  40  Minn.  291 ;  Mc- 
most  determine,  and  the  jury  must  Laughlin  ▼.  Russell,  17  O.  479 ;  Pike 
dedde  whether  snch  a  meaning  was  t.  Van  Wermer,  5  How.  Pr.  175. 
intended.    English  v.  English,  11  W.       <  Carlson  v.  Tribune  Ca,  47  Mina 
L^  R  128 ;   Democrat   Pub.  Ca  v.  887 ;   50  N.  W.  Rep.  229 ;  Smith  ▼. 
Jones,  18  a  W.  Rep.  652;  Patch  v.  Coe,  22  Minn.  276;  Petsch  v.  Printing 
Association,  88  Hun,  568;  Harris  v.  Ca,  40  Mina  291;   41  N.  W.  Bepu 
Zanone.  98  CaL  59-65.  1034;  Small  v.  Fisher,  2  Ind.  Appi 
I  Bandy  v.  Hart,  46  Ma  464 ;  Cristul  426. 

^  Powers  ▼.  Seaton,  3  W.  L.  M.  53a 
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be  direct  allegations  pointing  oat  in  what  partionlar  the  lan- 
guage was  libelous.^  When  words  are  published  in  a  foreign 
language  they  should  be  set  forth  in  that  language,  accom- 
panied by  a  translation  of  their  meaning  in  English,  and  an 
averment  that  they  were  understood  by  those  who  heard 
them.' 

It  is  a  general  rule  that  malice  need  not  be  alleged  where 
words  are  actionable  per  se}  In  cases  of  libel  and  slander  a 
distinction  between  malice  in  law  and  in  fact  is  recognized. 
The  former  is  inferred  from  the  doing  of  a  wrongful  act  with- 
out justification.  The  latter  is  distinguished  from  malice  in 
law  in  that  it  is  proved  expressly,  while  the  former  is  inferred 
from  the  publication  of  the  false  language.  Even  though  it  be 
inferred  from  the  publication,  it  is  nevertheless  a  question  of 
fact  in  respect  to  which  evidence  may  be  admitted  to  show 
what  it  is,  or  the  proper  inference  to  be  drawn.*  Where  actual 
malice  is  shown,  punitive  damages  may  be  assessed.* 

To  render  words  which  are  of  such  character,  or  which  have 
been  spoken  under  such  circumstances,  that  they  may  fall  within 
the  purview  of  ^'  privileged  communications,"  actionable,  actual 
malice  must  be  averred  and  proved.*    An  action  will  not  lie 

iBrownv.  Durham,  22  a  W.  Bep.  894;    SimoDsen    v.  Herald    Ckx,  61 

868  (Tex.,  1893) ;   Bradstreet  v.  Gill,  Wia  626 ;  Bower  t.  Deideiker,  88 1& 

77  Tex.  117;   Lynde  v.  Johnson,  89  4ia    See  BechteU  ▼.  Shatter,  W.  107 ; 

Hun,  12;  Cassidy  v.  Daily  Eagle,  188  Lettmann  v.^Ritz,  8  Sand.  784;  Glatz 

N.  Y.   289.    The    particular    words  t.  Thein,  47  Minn.  278. 

published  and  not  their  purport  or  >  Robinson  v.  Hatch,  65  How.  Pr.  56. 

substance  must  be  set  forth.  Church-  ^  Smith  v.  Rodecap,  81  N.  R  Rep. 

ill  V.  Kimple,  8  O.  409 ;  Rock  v.  Mc-  479  (Ind.,  1892) ;  Townshend,  a  &  L. 

CHarron,  95  Ind.  412  ;Spartsv.  Pound-  (4thed.)6a  See  6  L.  R  A.  680,  nota  It 

stone,  87  Ind.  622 ;  Smail  v.  Fisher,  should  be  stated  that  they  were  pub- 

2  Ind.  App.  426.    The  words  must  be  lished  maliciously.    Hovey  v.  Pencil 

proved  substantially  as  charged.  San-  Ckx,  67  N.  Y.  119;  Kendall  v.  Stone, 

ford  V.  Geddes,  16  111.  228 ;  Welborn  6  N.  Y.  14 ;  Dial  v.  Holter,  6  O.  a  228. 

V.  Odell,  29  IlL  467 ;  Ranson  v.  Mo-  Evidence  of  slanderous  statements 

Curley,  81  N.  E.  Rep.  119.    And  it  other  than  those  set  forth  in  the  pe- 

must  state  that  they  were  spoken  tition  may  be  introduced  as  bearing 

concerning  the  plaintiff.    Joseph  v.  on  the  question  of  malice.    Enoss  v. 

Christie,  8  W.  L.  B.  190.    And  where  Enoss,  135  N.  Y.  609. 

the  words  have  a  provincial  meaning,  *  Orth  v.  Featherly,  87  Mich.  816 ; 

that  meaning  must  be  averred  as  a  Commercial  Gazette  Ca  v.  Grooms, 

substantive  fact    Seller  v.  Jenkins,  21  W.  L.  B.  292. 

97  Ind,  430.  •  Crist  v.  Bradstreet,  17  W.  L  R 

*Wormouth  v.  Cramer,  8  Wend.  138;    Bishop,    Non-Cont   Law,   sea 
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for  libelous  statements  classed  as  privileged  communications, 
of  which  rule  there  are  many  illustrations;  for  example,  state- 
ments in  an  answer  honestly  made  under  advice  of  coun- 
sel, without  malice;^  or  by  a  witness  testifying  in  a  judicial 
proceeding;*  or  by  an  attorney  for  words  spoken  in  the  course 
of  a  judicial  proceeding;*  or  in  a  communication  addressed  to 
a  court  pertaining  to  the  character  of  an  applicant  for  ad- 
mission to  the  bar;*  or  in  fact  any  statements  made  in  plead- 
ings or  court  proceedings,  though  maliciously  and  falsely 
made.* 

If  words  are  not  actionable  per  se,  special  damages  should 
be  averred ;  •  or  they  may  be  shown  to  be  slanderous  by  an 
allegation  that  at  the  time  and  place  they  were  spQken  they 
had  an  actionable  meaning  J  If  language  not  in  itself  libelous, 
is  understood  in  a  libelous  sense,  the  allegation  and  proof  must 
show  that  the  person  to  whom  the  language  was  published  was 
acquainted  with  such  extraneous  facts.*  It  has  been  held  that  a 
petition  which  alleges  that  "  all  of  said  words  were  false  and  de- 
famatory, and  that  by  reason  of  speaking  said  false,  slanderous 

and  defamatory  words  the  plaintiff  has  been  greatly  damaged," 
is  sufficient  as  against  a  demurrer.*  In  charging  injury  to 
one  in  his  vocation  it  is  not  necessary  to  allege  that  the 
plaintiff  was  in  receipt  of  emolument,*  though  it  should  be 
averred  that  the  words  were  used  in  reference  to  his  profes- 
sion.** When  an  action  is  brought  for  slanderous  words 
spoken  at  different  times,  each  set  of  words  constitutes  a  sep- 
arate cause  of  action  and  should  be  separately  stated  and 
numbered.^  Though  a  seller  of  a  newspaper  containing  a 
libelous  article  is  not  liable  unless  he  had  knowledge  of  the 

806 ;    Railway  Ca  v.  Richards,  78  « Bartlett  v.  Christhilf,  80  W.  L  B. 

Tex.  575;    CampbeU  v.  Bostick,  22  193.    See  p.  784,  note  2l 

a  W.  Rep.  828  (Tex.,  1898).  «  Basil  v.  Elmore,  65  BarK  627. 

1  Lanning  v.  Christy,  80  O.  S.  115 ;  ?  Emmerson  ▼.  Marvel  55  Ind.  265 ; 
HiU  y.  Miles,  9  N.  H.  12 ;  Kidder  v.  Work  v.  Stevens,  76  lod.  181 ;  Logan 
ParkhaT8t»  8  Allen,  898;  Marsh  v.  ▼.  Logan,  77  Ind.  55a 

Ellsworth,  50  N.  T.  811.  >  Bom  v.  Rosehow,  84  Wia  620 ;  54 

2  Hunckel  ▼.  Voneiflf,  20  W.  U  R    N.  W.  Rep.  1088  (1893). 

186  (Md);  Townshend  on  Lb  &  &,  sec  •  Hayner  v.  Cowden,  27  O.  a  292. 

228;  Lies  v.  Gaster,  42  O.  a  681;  lOVao  Epps  v.  Jones,  50  Ga.  288; 

Cooley  on  Torts,  211 ;   Lanning  v.  Barnes  v.  Trundy,  81  Me.  821 ;  BIosb 

Christy,  80  O.  a  115.  t.  Tohey,  2  Pick.  320 ;  Starkie  on 

t  Maolsby  v.  Reifsnider,  80  W.  U  K  Slander,  109,  lOa 

189(lfd.)L  uswinnqr  ▼•  Na^e^  82  Ind.  178; 

4  Wilson  y.  Whitaore^  4  a  Q  U  FMsoliinaa  ▼.  Bennett^  b7  N.  T.  28t 

15 ;  Bigelow  on  Torts^  ppi  68^  81  See  ante,  8ec..28,  n.  11 
•Steele  v.  Edwards,  150.C.  C.  52.' 
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article,  yet  it  is  not  necessary  to  allege  knowledge  on  his  part, 
as  that  is  matter  of  defense.^ 

It  is  not  essential  that  the  plaintiff  in  stating  his  caase  of 
action  plead  good  character,  and  the  prevailing  doctrine  is 
that  he  is  not  allowed  in  the  first  instance  to  give  evidence 
to  show  that  fact.  It  is  only  necessary  for  him  to  prove 
good  character  when  it  has  been  assailed  by  the  defendant.^ 
While  the  defendant  is  permitted  to  show  the  general  bad 
character  of  the  plaintiff  he  is  not  allowed  to  prove  any  spe- 
cific act.*  An  allegation  in  the  petition  that  the  plaintiff's 
character  is  good  and  a  denial  thereof  in  the  answer  does  not 
raise  a  material  issae.^ 

Sec.  756.  Petition  for  libel  —  Illnstratlng  use  of  innn- 

endo. — 

Plaintiff  avers  that  the  said  defendants,  and  each  and  both 
of  them,  well  knowing  the  good  name,  character  and  reputa- 
tion of  the  said  plaintiff  at  said  village,  coanty  and  state  afore- 
said, for  the  purpose,  and  with  malicious  and  wicked  intent, 
to  injure  plaintiff  in  his  good  name,  character  and  reputation, 
and  to  bring  him  into  public  scandal,  infamy  and  disgrace 
with  and  among  his  neignbors  and  other  ^ood  citizens  or  said 
county  and  state,  and  to  cause  it  to  be  believed  by  said  neigh- 
bors and  citizens  aforesaid  that  the  plaintiff  was  guilty  of  the 
crime  and  offense  of  falsely  and  fraudulently  procuring  and 
obtaining  the  names  and  signatures  of  the  said  defendants, 
and  each  and  both  of  them,  to  certain  valuable  written  orders 
and  contracts  by  false  and  fraudulent  pretenses,  did  on  or 

about  the  day  of  ,  18 — ,  at  ,  in  the  county 

of  ,  and  state  of  Ohio,  aforesaid,  falsely,  wilfully,  ma- 
liciously and  wickedly  write,  compose  and  publish,  and  did 
then  and  there  cause  to  be  written,  composed  and  published, 
of  and  concerning  this  plaintiff,  a  certain  false  and  malicious 
libel  in  a  certain  newspaper  called  "  The  Independent,"  printed 

and  published  at  said , county,  Onio,  which  has  a 

large  and  general  circulation  therein,  and  which  said  false  and 
malicious  libel,  so  written,  composed  and  published  by  said 


1  Street  v.  Johnson,  80  Wis.  455; 
a  a,  14  Lb  B.  A.  637. 

2  Blakeslee  v.  Hughes,  50  O.  a  490 ; 
NeweU  on  Def.  &  a,  pp.  771-82a 
The  law  presumes  plaintiffs  charac- 
ter to  be  good  (1  Billiard  on  Torts, 
sec  63),  though  some  courts  and 
writers  maintain  that  plaintiff  may 
oonfirm    this    presumption  by  evi- 


denoa  8  Sutherland  on  Damages, 
655 ;  Shroyer  v.  Miller,  8  W.  Va.  158. 

»  Vick  V.  Whitfield,  3  O.  222 ;  De 
Witt  y.  Greenfield,  5  O.  225;  Fitz- 
gerald ▼.  Stewart,  58  Pa.  St  84a 

^Stafford  ▼.  Morning  Journal 
Ass'n,  22  N.  Y.  S.  1008;  Chapman  v. 
Piclcei-sgill,  2  Wils.  145 ;  Townshend 
on  a  &  L.  (4th  ed.)  313,  814 
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defendants  and  each  and  both  of  them,  of  and  concerning  the 
said  plaintiflf,  is  in  the  words  and  figures  following,  to  wit: 
[Cbpy  pvJ>licatic7h  entire^  t^ing  innttendo  if  necessary y  as  fair 
vows:']    lUustratiofi  of  use  of  innuendo: 

WARNING WARNING. 

We  (meaning  thereby  the  residents  and  citizens  of  H.)  have 
in  our  village  (meaning  thereby  the  village  of  H.)  one  J.  B. 
(meaning  thereby  the  plaintiff),  who  is  now  and  has  been  for 
some  time  past  traversing  onr  coanty  (meaninjE^  thereby  the 
county  of  DA  etc.,  etc.  Some  time  ago  B.  (meaning  the  plaint- 
iff), etc.  Aiterwards  (meaning  after  the  said  defendants  had 
signed  said  order)  this  man  B.  (meaning  thereby  plaintiff),  etc. 

The  said  plaintiff  further  avers  that  said  deiendants  and 
each  and  both  of  them  caused  the  above  and  foregoing  false 
and  malicious  libel  of  and  concerning  plaintiff  to  be  published 
and  printed  in  the  newspaper  aforesaid,  at  the  place  and  time 
aforesaid,  with  the  intent  and  for  the  purpose  of  thereby 
wilfully  and  maliciously  injuring  plaintiff  in  his  good  name, 
character  and  reputation,  and  aid  thereby  greatly  injure 
plaintiff  in  his  good  name,  character  and  reputation.  The 
plaintiff  further  says  that  said  defendants,  each  and  both  of 
them,  wrote,  composed  and  caused  said  libel  to  be  published 
and  printed  as  aforesaid,  of  and  concerning  said  plaintiff,  for 
the  purpose  and  with  the  malicious  and  wicked  intent  of 
thereby  causing  it  to  be  believed  and  suspected  among  the 
people  and  citizens  of  said  village,  county  and  state  aforesaid, 
generally,  that  the  said  plaintiff  had  falsely  and  fraudulently, 
and  by  false  pretenses  and  fraudulent  representations,  ob- 
tained and  procured  the  names  and  signatures  of  the  said 
defendants,  and  each  and  both  of  them,  to  certain  orders  and 
contracts,  evidences  of  indebtedness,  for  the  Personal  Memoirs 
of  U.  8.  Grant,  of  great  value,  viz.,  of  the  value  of dol- 
lars each,  with  intent  to  defraud  the  said  defendants  and  each 
of  them.  Plaintiff  further  avers  that  by  reason  of  the  writ- 
ing, composing  and  publishing  of  said  false  and  malicious 
libel  by  said  defendants,  and  each  and  both  of  them,  of  and 
concerning  this  plaintiff,  he  has  sustained  damages  in  the  sum 
of dollars. 

Wherefore  plaintiff  prays  for  judgment  a£;ainst  the  said 

defendants  for  the  said  sum  of dollars,  his  damages  so 

as  aforesaid  sustained.  T.  &  F.  and  H.  &  C, 

Attorneys  for  Plaintiff. 

Note.—  Changed  from  Blakeslee  ▼.  Hughes,  60  O.  S.  490.  In  this  case 
(he  petition  contained  a  lengthy  averment  as  to  residence  of  plaintiff  and 
as  to  his  good  character.  Evidence  was  given  in  chief  of  plaintiffs  good 
character,  for  which  action  the  trial  court  was  reversed.  So  that  allega- 
tions of  good  character  should  not  be  made.    See  ante^  sec.  754 

Damaaes  are  nominal  when  there  is  no  injury  in  fact.  Rollins  v.  Pen- 
nock,  5  W.  Ia  M.  154.    Pecuniary  ability  to  pay  defendant  may  be  con- 
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sidere^.  Alpio  v.  MortoD,  2t  O.  S.  536.  Lobs  of  business,  Van  Ingen  v. 
Newton,  1  D.  482.  While  courts  have  permitted  evidence  of  defendants 
wealth  on  the  question  of  actual  damages,  some  have  recognized  the  dan- 
ger, and  have  shown  a  disposition  to  retract  if  not  altogether  reject  it 
Randall  v.  Eveninjr  News  Ass'n,  66  N.  W.  Rept  (Mich.,  1898) ;  Case  v.  Marks, 
20  Conn.  248;  Watson  v.  Watson,  53  Mich.  176;  18  N  W.  Rep.  60& 

Malice:  The  malice  of  the  editor  of  a  paper  is  the  malice  of  the  corpora- 
tion publishing  the  sama  Allen  v.  News  Pub.  Co.,  81  Wis.  120;  50  N.  W. 
Rep.  109a 

Limitation:  Action  for  slander  must  be  commenced  in  one  year.  R  S., 
sea  4983.  This  provision  is  strictly  construed,  and  the  limitation  will  com- 
mence to  run  from  the  speaking  of  the  words,  not  from  the  time  plaintiff 
first  had  knowledge  of  them.    Pearl  ▼.  Koch,  82  W.  I^  R  52  (1894X 

Sec.  756.  Petition  for  libel  charging  dishonesty  in  busi- 
ness.— 

Plaintiff  states  that  he  has  been  engaged  in  the  business  of 

[state  htmnesa]  in  the  city  of j  county  of  ,  Ohio,  for 

years  past. 

That  the  degree  of  success  or  prosperity  of  plaintiff  in  said 
business,  in  a  large  measure,  is  dependent  upon  his  reputation 
for  truth  and  honesty  among  the  citizens  or  said  C,  and  upon 
the  credit  given  and  confidence  reposed  in  him  by  the  general 
public  and  those  with  whom  he  deals,  and  particularly  his 
customers. 

That  the  defendant  is  now  and  was  on  the day  of , 

18 — ^  the  publisher  and  proprietor  of  a  certain  newspaper 

called ,  published  in  said  city  of ,  and  having  a  large 

circulation  therein. 

That  defendant  on  the day  of ,  18 — ,  with  the  in- 
tent and  for  the  purpose  of  wilfully  and  maliciously  injuring 
Elaintiff  in  his  good  name,  character  and  reputation  in  his  said 
usiness,  did  write  and  cause  to  be  published  of  and  concern- 
ing plaintiff  in  his  said  business  the  following  false  and  libel- 
ous matter,  to  wit :  [Copy  Ubdoua  matter,'] 

That  by  reason  of  the  said  false  and  malicious  publication 
of  said  libel  of  and  concerning  plaintiff  in  his  said  business, 

he  has  been  damaged  in  the  sum  of  $ ^  for  which  sum  he 

asks  judgment  against  said  defendant. 

Note.— See  Dial  v.  Holter,  6  O.  a  228;  Van  Ingen  ▼.  Newton,  1  Disn. 
482;  Mitchell  v.  Bradstreet  Ca,  22  a  W.  Rep.  358;  Brown  v.  Vannaman,  85 
Wi&  451 ;  55  N.  W.  Bea  183.  The  words  must  be  clearly  shown  to  have 
been  spoken  of  plaintiff  in  his  business.    CarroU  v.  Whiter  88  Barb.  61& 

Sec.  757.  Petition  charging  slander  In  speaking  words 
actionable  per  se« — 

[Caption^  etc,] 

Plaintiff  states  that  the  defendant,  maliciously  intending 

to  injure  and  slander  plaintiff  in  his  ^ood  name,  on  the 

day  of ,  18 — ,  at ^  in  a  certain  conversation  which 

said  defendant  then  had  with  certain  persons,  citizens  of  the 
city  of  — ^,  in  the  state  of  Ohio,  did  wickedly  and  maliciously 
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speak,  in  the  presence  and  hearing  of  said  persons  and  citizens 

of  the  city  of aforesaid,  certain  false  and  slanderous 

words  of  and  concerning  plaintiff,  which  are  as  follows,  to  wit : 
Yon  (meaning  plaintiff)  are  a  robber;  yon  (meaning  plaintiff) 
are  a  damned  robber ;  I  (meaning  said  defendant)  believe  you 
are  a  robber  and  a  thief ;  you  (meaning  plaintiff)  are  a  counter- 
feiter (meaning  that  the  said  plaintiff  had  been  guilty  of  coun- 
terfeiting money,  or  some  evidence  of  debt,  or  some  papers 
ezecQtea  for  a  valuable  consideration);  I  (the  said  defenaant 
meaning)  believe  you  are  a  counterfeiter  [or  set  forth  in  like 
manner  the  other  danderoue  wordSy  e.  ^.9  you  (meaning  the  said 
plaintiff^  are  perjured]. 

That  oy  reason  of  the  speaking,  publishing  and  uttering  of 
said  false,  scandalous  and  malicious  words  the  said  plaintiff 
has  been  greatly  prejudiced  in  his  good  name,  fame  and  repu- 
tation, and  also  greatly  injured  in  his  business  [set  forth  special 
damage^  if  any].    Plaintiff  therefore  says  that  be  is  injured 

and  has  sustained  damages  to  the  amount  of dollai*s,  for 

which  he  asks  judgment 

Note. —  Words  charging  venereal  disease  are  actionable  per  »e.  Kui:- 
cher  ▼.  Blinn,  29  O.  a  d2L 

See.  758.  Petition  charging  slander  by  nttering  words 
indirectly  charging  a  crime.— 

[Caption,'] 

Plaintiff  says  that  the  defendant  contriving  to  injure  him, 

and  to  bring  him  into  public  ridicule,  did,  on  the da}'  of 

,  18 — ,  lalsely  and  maliciously  speak  and  publish  of  and 

concerning  plaintiff  and  of  and  concerning  the  theft  of  certain 
goods  and  chattels,  to  wit  [epeoify  whaf]^  of  one  E.  F.,  of 

the  value  of  $ ,  which  haa  been  theretofore  feloniously 

stolen,  taken  and  carried  away,  to  wit,  at ,  on  or  about 

the day  of y  18 — ,  the  false  and  malicious  words  fol- 
lowing, to  wit:  He  (meaning  the  said  plaintiff)  had  a  hand  in 
the  anair  (meaning  the  said  theft  of  the  said  goods  and  chat- 
tels), and  thereby  then  and  there  meaning  that  the  said  plaint- 
iff nad  been  and  was  guilty  of  [feloniously  stealing,  taking 
and  carrying  away  of  the  said  goods  and  chattels],  insomuch 
that  many  of  the  persons,  neighbors  and  citizens,  to  whom 
the  innocence  and  integrity  of  the  said  plaintiff  in  the  prem- 
ises were  unknown,  have,  on  account  of  the  speaking  and  pub- 
lishing of  which  said  several  false,  malicious  and  defamatory 
words  by  said  defendant  as  aforesaid,  from  thence  hitherto 
susnected  and  believed,  and  still  do  suspect  and  believe,  the 
saia  plaintiff  to  have  been  and  to  be  a  person  guilty  of  theft 
so  as  aforesaid  charged  upon  and  imputed  to  him  by  the  said 
defendant,  and  have,  by  reason  thereof,  wholly  refused,  and 
still  do  refuse,  to  have  any  business  transaction  or  conver- 
sation with  plaintiff,  as  they  were  before  used  and  accustomed 
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to  have,  and  also  [state  special  damages'] ;  and  also,  by  means  of 
the  premises,  the  said  plaintiff  has  been  greatly  injared  and 

damaged  in  the  sum  of dollars,  for  which  amount  he  asks 

for  judgment. 

NOTB. —  Where  the  words,  if  true,  would  subject  the  person  to  an  indict- 
ment, they  are  actionable  per  se,  Alfele  v.  Wright  17  O.  S.  288.  See 
Cheadle  v.  Buell,  6  O.  67.  Charging  a  man  with  sodomy  is  not  actionable 
without  special  damages.  Davis  v.  Brown,  27  O.  S.  326.  And  there  must 
be  a  special  aUegation.    Melvin  v.  Weiant^  S6  O.  S.  187. 

Sec.  759.  Petition  in  slander  charging  perjury. — 

That  at  the  terra,  18 — ,  of  the  court  of  common 

pleas  in county,  Ohio,  in  a  certain  action  then  pending 

therein  between  A.  B.  as  plaintiff  and  C.  D.  as  defendant,  saiu 
court  having  jurisdiction  of  the  subject-matter  of  said  suit, 
upon  the  trial  thereof  the  plaintiff,  being  duly  sworn  in  said 
cause,  testified  as  a  witness  touching  certain  matters  material 
to  the  issue  therein. 

Thereafter  on  the day  of ,  18 — ,  defendant,  wick- 
edly intending  to  injure  plaintiff,  and  to  cause  it  to  be  believed 
that  plaintiff  nad  been  guilty  of  perjury,  in  a  certain  conver- 
sation which  defendant  then  had  of  and  concerning  plaintiff, 
in  the  presence  and  hearing  of  different  persons,  did  mali- 
ciously and  falsely  speak  and  publish  of  and  concerning  plaint- 
iff, and  of  and  concerning  his  testimony  aforesaid,  the  follow- 
ing false  and  defamatory  words,  to  wit:  "He,"  meaning  the 
plaintiff,  "has  forsworn  himself,"  thereby  meaning  that  the 
plaintiff  in  his  testimony  given  at  the  trial  of  said  action  had 
committed  the  crime  of  perjury,  by  reason  of  which  the  plaint- 
iff has  been  brought  into  public  scandal  and  disgrace,  and 
greatly  injured  in  his  good  name,  to  his  damage  in  the  sum 
of  $ ,  for  which  plaintiff  asks  judgment. 

Note. —  As  to  charging  perjury,  see  Boyd  v.  Sell,  Tapp.  11 ;  Willis  v.  Patter- 
son, Tapp.  276 ;  Brown  v.  Kincaid,  W.  87 ;  Wilson  v.  Oliphant,  W.  15a  It  is 
not  slander  to  charge  perjury  as  to  a  matter  which  would  not  ia  fact  be 
perjury.    Waggoner  v.  Richmond,  W.  178. 

Sec.  760.  Petition  for  libeling  an  attorney  —  with  innu- 

endo. — 

That  the  defendant  on  or  about  the day  of ,  18 — , 

wickedly  and  maliciously  intending  to  injure  the  plaintiff  in 
his  ^ood  name,  credit  and  fame,  and  to  injure  him  in  his  pro- 
fession and  business  as  an  attorney  and  counselor  of  this  court, 
:uid  to  bring  him  ihto  disrepute  and  contempt  among  all  his 
neighbors  and  other  good  and  worthy  citizens,  and  to  cause  it 
to  be  believed  and  suspected  by  his  said  neighbors  and  other 
citizens  that  the  plaintiff  had  been  and  was  guilty  of  malprac- 
tice in  the  practice  of  his  profession,  and  was  incompetent  to 
properly  discharge  the  important  duties  of  his  profession,  and 
dSpecially  of  his  position  as  attorney  and  counsel  to  the  board 
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of  trustees  of* the  village  of  O.,  and  to  vex,  harass  and  oppress 
him,  the  defendant  did  on  the day  of  ,  18 — ,  afore- 
said, at  O., ,  falsely,  wickedly  and  maliciously  compose 

and  publish,  and  cause  and  procure  to  be  published,  in  hand- 
bills, a  copy  of  which  is  as  follows :  [oqpy^y  and  circulated  and 
cause  to  be  circulated  extensively  in  the  village  of  O.  and 
vicinity,  of  and  concerning  him,  the  said  plaintiff,  a  false, 
scandalous  and  defamatory  libel,  containing,  among  other 
things,  the  false,  scandalous,  malicious,  defamatorv  and  libel- 
ous matter  following,  of  and  concerning  the  said  plaintiff, 
that  is  to  say :  **  Make  Burr  Mattice  attorney  for  the  village 
so  that  every  person  that  gets  spanked  on  the  ice  will  be  able 
to  obtain  a  judgment  of  from  | to  $ against  the  vil- 
lage," meaning  thereby  to  charge  plaintiff  with  want  of  skill 
and  care,  as  the  attorney  for  the  village  of  O.  in  defending 
certain  suits  against  said  village,  and  meaning  to  charge 
thereby  and  did  charge  plaintiff  with  neglect  in  the  care  and 
management  of  suits  against  the  said  village,  and  with  wrong- 
ful and  dishonest  conduct  in  his  professional  dealings  as  the 
attorney  of  said  village. 

That  by  reason  of  the  aforesaid  premises  the  plaintiff  has 
been  and  is  greatly  injured  in  his  reputation  aforesaid,  and 
has  been  greatly  vexed,  harassed  and  impoverished,  and  has 
lost  and  been  deprived  of  divers  and  great  ^ains  and  profits 
which  would  otherwise  have  accrued  to  him  m  his  profession 

and  business,  to  his  damage  in  the  sum  of  $ ,  for  which  he 

asks  judgment. 

Note.—  From  liattice  ▼.  Wilcox,  24  N.  Y.  a  1060.  To  charge  that  an 
attorney  has  never  been  admitted  to  the  bar  and  is  an  impostor  is  actionable 
per  96,    Ooldrick  v.  Levy,  6  W.  L.  B.  20.    See  Goodenow  v.  Tappan,  1  0. 6a 

Sec.  761.  Petition  for  slander  in  charging  anchastity  of 
female.— 

That  the  defendant,  during  the  months  of ana ^ 

18 — ,  and  on  other  dajrs,  contriving  and  wickedly  and  mali- 
ciously intending  to  injure  plaintiff  in  her  good  name,  fame 
and  credit,  and  to  bring  her  into  public  scandal,  infamy  and 
disgrace  with  and  among  all  her  neighbors  and  other  citizens, 
and  to  cause  it  to  be  suspected  and  believed  by  those  neigh- 
bors and  citizens  that  the  plaintiff  had  been  and  was  guilty  of 
the  offenses  and  misconduct  hereinafter  mentioned,  to  have 
been  made  and  charged  upon  her  by  said  defendant,  and  to 
vex,  harass  and  oppress  her,  the  said  defendant  did,  at  the 

time  aforesaid,  at ,  in  a  certain  conversation  which  the 

defendant  then  and  there  had  in  the  presence  and  hearing  of 
various  citizens,  falsely  and  maliciously  speak  and  declare  of 
and  concerning  plaintiff,  in  respect  to  her  profession  and  busi- 
ness, the  false  and  scandalous,  malicious  and  defamatory  words 
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following,  that  is  to  say :  Miss  D.  is  a  common  street-ranner, 
etc.     [Continuing  with  oha/rge8  made.'] 

That  by  reason  of  the  commission  of  said  several  grievances 
by  said  defendant  as  aforesaid  plaintifiF  has  been  and  still  is 
greatly  injured  in  her  profession  and  business  as  a  teacher  in 
the  common  schools  of  the  [state  whereby  and  brought  into 
public  scandal,  infamy  and  disgrace  with  and  amongst  all  her 
neighbors  and  other  citizens,  to  the  damage  of  the  plaintiff  in 
the  sum  of  $ . 

Note. —  Words  charging  a  woman  with  unchastity  are  actionable  per  se. 
Alfele  ▼.  Wright*  17  O.  SL  23a  See  Murray  ▼.  Murray,  1  Q  a  Q  R.  290. 
Charging  a  woman  with  receiving  gentlemen  callers  late  at  night  does  not 
impute  unchasti^.  Hemmens  ▼.  Nelson,  183  N.  Y.  517.  See  McMahon  v. 
Hallock,  48  Hun,  617 ;  Indianapolis  Journal  v.  Pugh,  83  N.  E.  Rep.  901.  Words 
charging  a  woman  with  sleeping  with  a  man  not  her  husband  are  actionable 
per  96,    Barnett  ▼.  Ward,  86  a  a  107. 

Sec.  762.  Slander  of  title.—  An  action  for  slander  of  title 
will  lie  against  one  who  falsely  and  maliciously  disparages  the 
title  to  property  of  another,  thereby  causing  special  damages. 
Words  so  spoken  are  not  actionable  of  themselves ;  but  it  is 
necessary  to  sustain  the  action  that  special  damages  be  averred 
and  proved,  and  should  therefore  be  distinctly  and  particu- 
larly set  forth  in  the  petition.^  There  are  three  essential  ele- 
ments to  an  action  for  slander  of  title,  namely :  false  words, 
maliciously  published,  resulting  in  a  pecuniary  loss  or  injury.* 
Where  a  cloud  is  cast  upon  the  title  to  land,  the  petition  should 
contain  an  averment  of  malice  or  the  want  of  probable  cause ; ' 
and  where  the  damage  resulting  consists  in  defeating  a  person 
in  securing  a  loan  upon  the  property,  or  defeats  the  sale 
thereof,  the  name  of  the  person  who  refused  to  make  the  loan 
or  purchase  should  be  given.* 

Sec.  763.  Petition  charging  slander  of  title. — 

[Caption.'] 

Plaintiff  was  on  the day  of ,  18 — ,  the  owner  of  and 

seized  in  fee-simple,  by  good  and  sufficient  title,  of  the  follow- 
ing described  premises  situate  in  the  city  of ^  county  of 

,  and  state  of  Ohio,  to  wit :  [Description.] 

1  Linden  t.  Graham,  1  Daer»  670;  Stone,  3  Sandf.  260;  Like  v.  McKin- 

Swan  ▼.  Tappan,  6  Gush.  104;  Addi-  strey,  41  Barh.  186;  Newell  on  Def.  & 

son  on  TortB,  26;  Kendall  v.  Stone^  a  202. 

6  N.  Y.  14;  Like  ▼.  McKinstrey, 41  'Duncan  ▼•  Griswold,  02  Ky.  646; 

Barh.  18a  18  a  W.  Repi  864  (1802);   Stark  t. 

>  Linden  ▼.  Graham,  1  Dner,  670;  Chitwood,  6  Kan.  14L 

HiU  ▼.  Ward.  18  Ala.  810 ;  Kendall  v.  <  Linden  ▼.  Graham*  1  Doer,  67a 
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That  on  the day  of -j  18 — ,  plaintiflf  caused  the  said 

J^remises  to  be  pat  ap  and  offered  at  public  sale,  and  the  de- 
endant,  contriving  and  falsely  and  fraudulently  intending  to 
injure  plaintiff,  and  to  cause  it  to  be  suspected  and  believed 
that  plaintiff  had  no  title,  estate  or  interest  of,  in  and  to  said 
land,  with  its  appurtenances,  and  to  hinder  and  prevent  plaintiff 
from  selling  or  disposing  of  the  same,  and  to  otherwise  injure 
plaintiff  and  put  him  to  expense  and  trouble,  falsely  and  mali- 
ciously causea  and  procurea  a  certain  person,  to  wit,  one  W.  M., 
to  attend  and  be  present  at  and  upon  said  sale,  and,  before 
the  said  estate  and  interest  had  been  sold  and  and  disposed  of, 
falsely  and  maliciously  caused  and  procured  the  said  W.  M.  to 
assert  and  represent,  and  the  said  W.  M.  did  then  and  there  ac- 
cordingly, in  the  presence  and  hearing  of  divers  citizens  of  said 
county  then  and  there  present,  of  and  concerning  the  plaintiff 
[and  of  and  concerning  the  said  G.  H.,  so  being  said  auctioneer 
as  aforesaid],  and  of  and  concerning  the  said  land  and  appur- 
tenances and  the  plaintiff's  said  estate  and  mterest  therein, 
falsely  and  maliciously  speak  and  publish  the  following  words 
in  the  presence  and  hearing  of  those  then  and  there  present, 
viz. :  [Copy  words  with  proper  inntiendoesJ] 

That  by  reason  of  the  speaking  of  the  said  defamatory 
words  by  said'  defendant  at  said  sale,  in  the  presence  of  the 
several  persons  there  present  for  the  purpose  of  bidding  upon 
said  premises,  and  especially  J.  K.,  who  was  then  and  there 
about  to  bid  for  and  would  otherwise  have  purchased  the 
same,  were  then  and  there  prevented  from  bidding  for  and 
becoming  the  purchasers  thereof,  and  from  thence  hitherto 
have  wholly  declined  to  purchase  the  same ;  and  thereby  the 
said  plaintiff  has  not  only  lost  and  been  deprived  of  all  the 
emoluments  and  advantages  which  he  might  and  would  have 
derived  and  acquired  from  the  sale  thereof,  but  has  been 
forced  to  pay  and  expend  large  sums  of  money,  to  wit,  the 

sum  of dollars,  in  and  about  said  exposure  to  sale  and 

the  expenses  incidental  thereto. 

Wherefore  the  plaintiff  says  he  has  been  damaged  in  the  sum 
of dollars,  for  which  he  prays  judgment. 

Sec.  764.  Libel  and  slander  —  The  answer. —  The  defend- 
ant may  allege  in  his  answer  the  truth  of  the  matter  charged 
as  defamatory;  and  in  all  cases  he  may  prove  every  mitigat- 
ing circumstance  to  reduce  the  amount  of  damages.^    Where 

1  Ol  Gode^  sea  6004 ;  Wesley  v.  Ben-  that  slanderous  words  were  privi- 

Qett»  6Daer»  688;  Steiber  ▼.  Wensel,  leged   and   true  is   a   justification. 

19  lia  618 ;  Carson  ▼.  Mills,  69  N.  Q  Etchison  v.  Pergerson.  88  Ga.  620. 

12S.    8ee^  also^  Van  Ingen  ▼.  New-  The  jury  may  in  such  cases  reduce 

ton,  1  Disn.  468 ;  Shields  v.  Moore,  2  the  damages    to  a    nominal    sum. 

W.  lb  M.  487.    A  defense  alleging  Gk>mmercial  Gazette  Ca  t.  Healey, 
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tho  truth  of  the  charge  is  relied  on  as  a  defense,  the  particu- 
lars must  be  alleged-/  and  it  must  also  be  shown  that  it  was 
accompanied  with  the  intent  imputed.'  An  answer,  however, 
pleading  the  truth  in  justification,  which  relates  only  to  parts 
of  a  publication,  is  insufficient,  unless  pleaded  specifically  as  a 
partial  defense.  The  justification  should  be  as  broad  as  the 
charge,  and  should  relate  to  the  identical  charge  attempted 
to  be  justified.'  Where  the  words  charge  a  crime,  a  defend- 
ant pleading  the  truth  thereof  need  not  prove  it  beyond  a 
reasonable  doubt.*  Where  the  charge  in  the  petition  is  sought 
to  be  justified,  it  is  incumbent  upon  the  defendant  to  specially 
plead  all  the  facts  constituting  the  justification,*  and  he  must 
also  admit  the  speaking  of  the  words  charged.*  A  justifica- 
tion should  not  be  broader  than  the  charge,  and  it  need  go 
no  further  than  to  justify  so  much  of  the  defamatory  matter 
as  is  actionable.'  It  is  held  by  some  courts  that  a  plea  of 
justification  in  slander,  if  not  fully  sustained  by  proof,  is  of  it- 
self an  aggravation  of  damages.*  But  in  Ohio  and  other 
states  the  doctrine  is  adopted  that  the  truth  of  the  words 
spoken,  pleaded  in  good  faith  under  an  honest  belief  in  their 
truth,  and  with  reasonable  ground  therefor,  will  not  entitle 
the  plaintiff  to  exemplary  damages  in  case  of  failure  to  sus- 
tain the  same.* 

Under  a  general  denial  matter  in  mitigation  only  and  not 
in  bar  may  be  given  in  evidence.'*    So  where  the  words  con- 

31  W.  L.  R  93;  Van  Derveer  v.Sutr  ard  v.  Printing,  eta  Ca,  82  N.  E. 

phin,    6    O.    a    298 ;     Halstead    ▼.  Rep.  929  (Ind.,  1893). 

Schempp,  6  W.  I*  R  271.  «  Fero  v.  Roscoe,  4  N.  Y.  162 ;  Wfl- 

1  Robinson  ▼.  Hatch,  55  How.  Pr.  eon  v.  Nations,  5  Yerger,  211 ;  Jack- 

55.    See  Commercial  Gazette  Ca  ▼•  son  ▼.  Stetson,  16  Mass.  48 ;  Farley 

Hea]y,  21  W.  L.  R  9a  v.  Ranch,  8  W.  A;  a  556.    If  made  in 

'Gage  V.  Robinson,  12  O.  250.  bad  faith  the  jury  may  consider  it 

•Sawyer  v.  Bennett,  20  N.  Y.  a  Tobin  v.  Sykes,  24  N,  Y.  S.  94a 

45;  &  a,  20  N.Y.  a  835;  Townshend,  •  Rayner  v.  Kinney,  14  O.  a  283; 

a  &  L.  (3d  ed.),  sec.  812,  and  cases  Seeley  v.  Blair,  W.  688;  Distin  v. 

cited ;  Fero  v.  Roscoe,  4  N.  Y.  16a  Rose,  69  N.  Y.  122 ;  Klinck  ▼.  Ck)iby, 

4  Bell  V.  McGinness,  40  O.  a  204.  46  N.  Y.  427. 

•Duval  V.  Davey,  82  O.  a  604;  ^o Smith  v.  Rodecap,  5  Ind.  App. 78 ; 

Sunman    v.  Brewin,  52    Ind.    140;  81  N.  R  Rep.  470  (1892);  Duval  v. 

Boaz  V.  Fate,  48  Ind.  00.  Davey,  82  O.  a  604;   Swiuney  v. 

^  Davis  V.  Mathews,  2  O.  257.  Nave,  22  Ind.  178;  McCk)y  v.  McCoy, 

7Heilman  v.  Shanklin,60  Ind.  242;  106  Ind.  492;  Wilson  ▼.  Noonan,  85 

Townshend,  S.  &  L.,  sec.  213 ;  Wolf-  Wia  321. 


§  764.]  LIBEL  AKD   SLANDEB.  869 

sisted  in  calling  another  a  thief,  it  cannot  be  shown  that  they 
related  to  a  transaction  which  was  not  of  itself  larceny,^  or 
where  the  slander  consists  in  imputing  the  want  of  chastity  of 
a  female,  specific  acts  of  intercourse  cannot  be  given.'  But 
a  defendant  charged  with  having  spoken  slanderous  words 
against  the  wife  of  another  may  show  under  a  general  denial 
that  the  wife  and  an  unmarried  man  had  lived  together  alone 
in  a  house,*  or  he  may  give  in  evidence  any  facts  tending  to  show 
that  he  spoke  the  words  under  a  mistaken  construction  placed 
upon  the  conduct,  which  was  in  fact  no  justification,*  or  any 
particular  facts  calculated  to  have  induced  mistake  or  to  have 
misled  the  party  may  be  admitted.*  But  it  is  no  defense  that 
a  defendant  did  not  intend  to  use  the  words  in  a  libelous 
sense.*  A  defendant  in  an  action  for  libel  may  claim  the 
privilege  of  being  excused  from  answering  interrogatories  if 
his  answers  would  criminate  himself.''  In  an  action  of  libel 
upon  a  publication  charging  a  person  with  crime,  it  cannot 
be  set  up  by  way  of  defense  that  the  matters  complained  of 
were  published  by  a  proprietor  of  a  newspaper  in  his  capacity 
of  journalist,  concerning  the  conduct  of  a  public  officer,  upon 
information  and  with  an  honest  belief  in  their  truth.*  A  de- 
fendant who  admits  the  publication  of  what  is  set  forth  in  the 
petition  should,  by  way  of  defense  or  mitigation,  plead  the 
remainder  of  the  article,  if  it  modifies  what  is  set  forth  in  the 
petition,  in  order  to  give  it  a  meaning  not  libelous  or  less 
libelous  than  it  appears  to  have,  when  it  is  severed  from  its 
context.*    That  an  article  was  published  charging  a  person 

^  Sherman  v.  Boger8»  34  N.  Y.  S.  if  the  accused  uttered  the  words  on 

300  (1898)l  the  authority  of  another  whose  name 

»Doval  ▼.  Davey,  88  a  B.  604  he  gave.    Sexton  v.  Todd,  W.  816; 

'Reynolds  ▼.   Tucker,  6  O.  516;  Young  v.  Slemmons,  W.  604    But  it 

Blue  ▼.  Hoke,  8  W.  Lb  M.  100.  is  not  a  defense  that  a  communication 

<  Haywood  v.  Foster,  6  O.  88.  was  privileged  if  it  appears  that  the 

*  Van  Derveer  ▼.  Sntphin,  6  O.  SL  same  was  false  and  malicious.    How 

29SL  V.  Bodman,  1  Handy,  62a 

•Van  Ingen  ▼.  Newton,  1  Disn.  ^  Globe  Rolling  Mill  v. King, 3  Q  a 

4^  482.    It  ia  held  that  an  answer  d  R.  21. 

to  an  allegation  of  intent  or  innuendo  *  Wahle  v.  Cincinnati  Gkizette  Ca, 

in  the  petition  should  deny  the  slan-  4  W.  L.  R  61. 

deroua  intent  imputed  to  him  in  the  *  Blethen  v.  Stewart,  41  Minn.  205 ; 

use  of  words  in  order  to  raise  a  ma-  Oleson  v.  Journal  Printing  Ca,  47 

terial  isAua    Wilkin  ▼.  Tharp,  55  la.  Minn.  800. 
608L    It  is  considered  a  good  defense 
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with  a  crime  upon  information  of  others  and  without  malice 
is  no  defense.^  It  is  the  well-settled  doctrine  that  judges, 
counsel,  parties  and  witnesses  are  absolutely  exempted  from 
liability  for  statements  for  which  they  would  be  liable  if  spoken 
elsewhere,  if  made  in  the  progress  of  a  cause,  and  are  perti- 
nent and  material  to  the  case.' 
See.  765.  Answer  to  charge  of  perjury. — 

Defendant  says  that  the  plaintiff  herein  was  a  witness  in  a 

certain  cause  heard  in  the  court  of  common  pleas  of 

county,  Ohio,  being  styled  A.  B.,  plaintiff,  against  0.  D.,  de- 
fendant, numbered  on  the  dockets  of  said  court.  De- 
fendant was  duly  sworn  according  to  law  and  testified  in  said 
cause  to  the  following  matters  material  in  said  cause,  to  wit 
[set  Ustimony  out^  <m:'\  Said  defendant  falsely  and  maliciously 
testified  that  [state  jaUe  testimony  and  follow  with  allegation 
of  truth]. 

Plaintiff  therefore  alleges  that  the  words  contained  and  set 
forth  in  said  petition  are  truci  and  asks  to  be  dismissed  with 
his  costs. 

Note.— R  &,  sec.  5094 

Sec.  766.  Answer  in  mitigation  of  libel.— 

[Caption,'] 

Defendant  says  that  said  supposed  libelous  article  was,  on 
the  day  of  ,  18 — ,  published  in  the  ^  a  news- 
paper published  in  the  city  of  :,  state  of  Illinois,  and  was 

afterwards  copied  and  published  by  the  defendant  as  a  matter 
of  public  news,  the  defendant  believing  the  same  to  be  true, 
and  the  same  was  not  published  maliciously  nor  with  intent 
to  injure  the  plaintiff. 

Note. —  While  this  is  not  a  defense  it  may  be  shown  in  mitigation  of 
damage&    See  R  S.,  sea  5094 

Sec.  767.  Answer  claiming  jnstiflcatlon. — 

Defendant  admits  uttering  the  words  set  forth  in  the  peti- 
tion, but  avers  that  the  same  are  true;  [or  add:']  that  before 
the  supposed  defamatory  words  were  uttered,  to  wit,  on  or 

about  the day  of ,  18 — ^  the  plaintiff  did  feloniously 

steal  [name  property  stolen]^  the  property  of  this  defendant,  of 
the  value  of  $ . 

Note.—  R  a,  sea  6094 

'  Heyler  v.  N.  Y.  News  Pub.  Co.,  Coolidge,  121  Mass.  393 ;  White  v. 

24  N.  Y.  S.  499  (1893).  Carroll,  42  N.  Y.  161 ;  Smith  v.  How- 

'  Emerman  v.  Bpuder,  5  O.  N.  P.  ard,  28  la.  51 ;  Barnes  v.  McCrate, 

31;  Life  v.  Gastner,  42  O.  S.  634.  32  Me.  442;  Hoar  v.  Wood,  3  Met. 

See  ants  sec.  751,  p.  723;  Rice  v.  193;  Childs  v.  Voris,  4  N.  P.  67. 
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Sec.  768.  Answer  of  want  of  chastity. — 

Defendant  admits  that  he  spoke  the  words  alleged  in  the 
petition,  hot  says  that  on  the  day  of ^  18 — ^  the 

Elaintiff  committed  adultery  with  one  B.  F.,  who  was  not  her 
osband;  defendant  therefore  says  the  words  charged  in  the 
petition  are  true,  and  asks  to  be  dismissed. 

NOTK—  R  &,  sea  6004.  Speoiflo  acts  to  be  shown  must  be  pleaded.  Duval 
T.  Davey,  83  O.  SL  604  The  general  reputation  of  plaintiff  for  chastity  may 
be  shown.  Id. ;  Foulkard's  Starkie  on  Slander,  sees.  714^  680 ;  Turner  v.  Fox- 
all,  2  Oranch  d  G  824.  It  may  be  shown  under  the  general  issue  that  the 
plaintiff  and  married  man  had  lived  together  alone  in  one  hoase.  Rey* 
nolds  V.  Tncker^  6  O.  &  617.  If  there  is  evidence  of  want  of  chastity,  it  is 
error  to  refuse  to  charge  that»  if  she  "  was  a  woman  of  disparaged  reputa- 
tion, then  that  must  be  taken  into  consideration,**  unless  some  equivalent 
instruction  is  given.    Nellis  ▼.  Cramer,  66  N.  W.  Bep^  911  (Wis.,  1898)l 

See.  769.  Answer  that  defamatory  matter  was  printed 
as  part  of  Judicial  proceedings^— 

Defendant  says  that  on  the  day  of ^  18 — ,  there 

was  pending  in  the  court  of  common  pleas  of  coanty, 

Ohio,  a  certain  action  entitled . 

That  during  the  progress  of  said  cause  one  E.  F.,  who  was 
the  attorney  m  said  cause  for  the  plaintiff  0.  D.,  made  an 
argument  which  the  defendant  published  in  his  paper  as  part 
of  the  judicial  proceedings  of  said  action,  and  tnat  said  pub- 
lication was  not  made  with  any  malicious  intent,  nor  did  de- 
fendant endeavor  thereby  to  injure  the  character  or  reputa- 
tion of  plaintiff. 

NoTBL— Hltigatinff  oircamstances  may  be  shown.  R  &,  sea  6094  Tes- 
timony of  a  witness  m  oonrt  it  generally  privileged.  HutchiDson  ▼•  Lewi% 
75  Ind.  55:  20  W.  L.  B.  186.  It  is  no  defense  that  the  slandeionB  words 
were  merely  repeated,  as  malice  may  be  evinced  in  circulating  slanderous 
reports  as  well  as  in  originating  them.  Fowler  y.  Chichester,  26  O.  S.  14 ; 
Haines  v.  WeUing,  7  Oh.  253;  Fost  Pub.  Co.  v.  Molony,  50  O.  S.  80. 
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Sec.  770.  Mechanic's  lien  —  Parties. —  The  statutory  lien 
of  a  mechanic  or  material-man  is  assignable,  and  the  assignee 
thereof  may  in  his  own  name  maintain  an  action  for  its  en- 
forcement.^ A  petition  to  foreclose  a  lien  may  be  sustained 
by  two  persons  who  have  performed  labor  or  furnished  ma- 
terial for  their  common  benefit  in  the  erection  of  a  house  upon 
the  land  of  another.'  It  is  not  necessary  in  all  cases  to  join 
the  contractor  as  a  party  plaintiflf.'  Contractors  are  proper 
parties  to  an  action  by  material-men  to  enforce  their  liens, 
though  not  necessary  parties.*  They  are  not  necessary  parties 
to  an  action  where  the  lien  sought  to  be  enforced  is  for  ma- 
terials furnished  after  they  have  abandoned  their  contract.^  A 
subsequent  purchaser  or  incumbrancer  is  a  proper  party  to  an 
action  brought  to  enforce  a  specific  lien  for  material.*  Kor 
is  a  prior  lienholder  a  necessary  party  unless  the  plaintiff 
seeks  to  impeach  or  set  aside  the  lien  held  by  such  prior  holder 
or  claims  priority  over  it.' 


iTuttle  V.  Howel,  14  Minn.  145; 
Rogers  v.  Hotel  Ca,  4  Neb.  54.  And 
the  assignment  of  the  account  car- 
ries with  it  the  Hen.  Ritter  ▼.  Ste- 
vens, 7  Cal.  88a 

>  Rockwood  T.  Walcott,  8  Allen,  45a    699. 
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•  Goffs  V.  Papin,  84  Ma  177. 

4  Taney  v.  Morton,  94  CaL  55a 

B  Green  v  Clifford,  94  Gal  49. 

«  Rice  V.  Hall  41  Wis.  45a 

7 Sullivan  ▼.  Decker,  1  BID. Smith, 
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See.  771.  Mechanic's  lien  —  Petition  to  enforce.— In  an 

action  to  recover  under  the  lien  law  it  is  important  that  the 
petition  should  show  a  compliance  with  all  the  particulars 
specified  by  statute  as  essential  in  obtaining  a  lien  thereunder.^ 
It  being  a  creature  of  statute,  one  seeking  to  avail  himself  of 
it  must  strictly  comply  with  its  terms.^  It  should  be  averred 
that  the  times  for  delivery,  performance  and  payment  are 
within  the  several  periods  named  in  the  statute.'  The  petition 
should  also  contain  a  specific  allegation  that  the  materials 
were  furnished  for  the  particular  building  against  which  the 
lien  is  sought  to  be  enforced.^  And  where  the  work  was  per- 
formed and  material  furnished  under  contract  with  the  owner 
of  the  premises,  the  petition  must  aver  that  fact,  setting  forth 
the  terms  and  facts  suflScient  to'^create  a  lien.*  If  the  con- 
tract provides  that  the  certificate  of  the  architect  shall  be 
conclusive  evidence  of  the  builder's  right  to  final  judgment, 
which  is  produced  and  not  impeached,  there  is  no  reason  to 
deny  foreclosure  of  the  lien.*  It  must  also  be  shown  that  the 
contract  was  made  with  some  one  having  an  estate  or  interest 
in  the  land,^  and  that  the  defendant  is  the  owner  of  the  prop- 
erty;' and  a  description  of  the  premises,  with  a  statement 
that  the  materials  were  furnished  and  labor  performed  on  ac- 
count of  the  owner,  must  be  given.*  An  action  to  enforce  a 
mechanic's  lien  and  to  charge  the  estate  with  an  incumbrance 
is  in  the  nature  of  a  proceeding  in  rem  as  well  as  a  personal 
action.'*  The  holder  of  a  lien  may  therefore  bring  a  separate 
action  to  obtain  personal  judgment  upon  his  account,  in  which 
case  the  lien  is  continued  until  the  action  is  determined  and 

1  Chapman  ▼.  Rannefels,  2  W.  Lb  M.  fords vil]e  v.  Brundige,  67  Ind.  262 ; 

142;  Railway  Ca  ▼.  Cronin,  88  O.  a  Crawfordsville  v.  Lockhart,  68  Ind 

122;    Railroad  Ckx    v.    McKay,    80  477 ;  Hill  v.  Sloan,  59  Ind.  181 ;  Ogg 

Ark.  682 ;    Kechler  ▼•  Stumme,  80  ▼.  Tate,  52  Ind.  159. 

N.   T.    Super.    887;    Cronkright  ▼.  >  Chapman  v.  Bolten  Steel  Ca,  4 

Thompson,  1  E.  D.  Smith,  661 ;  Foe-  O.  CL  CL  242.    See  Rockel  &  White's 

ter  V.  Poillon,  2  E.  D.  Smith,  556.  Ohio  Lien  Laws,  p.  166. 

s  Hoffman  ▼.  Walton,  86  Ma  618-  •Snaith  v.  Smith,  25  N.  Y.  a  518. 

615w  ^  Porter  v.  Tooke,  85  Ma  107 ;  Clark 

•Cook  ▼.  Rofinot,  21  HL  487.  v.  Raymond,  27  Mich.  456. 

*  Crawford  v.  Crocket  55  Ind.  220;  «  Hicks  ▼.  Murray,  48  Cal.  615, 

Crawfordsville  v.  Barr,  45  Ind  258;  »Shaw  v.  Allen.  24  Wis.  56a 

Hill  V.  Braden,  54  Ind.  72;    Craw-  "Shaw  v.  Allen,  24  Wis.  56a 
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judgment  satisfied ;  ^  and  a  personal  judgment  may  be  ren- 
dered against  the  defendant  even  though  the  plaintiff  fails  to 
establish  his  lien.' 

The  petition  by  a  suboontractor*  must  show  that  the  labor 
and  material  were  furnished ;  that  the  claim  was  filed  as  re- 
quired by  statute;^  that  it  is  not  disputed,  or,  if  disputed,  that 
it  was  settled  by  arbitration,  and  that  subsequent  to  so  filing 
his  claim  a  payment  fell  due  from  the  owner  to  the  head  con- 
tractor, and  that  the  owner  did  not  pay  his  claim  when  the 
payment  fell  due  or  within  ten  days  thereafter,  and  subse- 
quent to  the  expiration  of  the  ten  days  he  took  the  necessary 
steps  to  obtain  the  lien.^  The  remedy  by  an  action  for  money 
had  and  received  is  the  only  one  as  between  a  subcontractor 
and  the  owner.*  A  judgment  cannot  be  rendered  against  an 
owner  personally  for  work  or  materials  furnished  to  a  con- 
tractor.'' The  holder  of  a  lien  cannot  have  an  erroneous  state- 
ment as  to  the  time  when  the  first  material  was  furnished  cor- 
rected in  the  action,  so  as  to  bring  it  ahead  of  a  mortgage.^ 
The  amount  of  land  which  may  be  made  subject  to  a  lien  is 
an  issuable  fact  which  may  be  determined  under  appropriate 
averments.*  Where  a  plaintiff  in  an  action  to  enforce  a  me- 
chanic's lien  is  also  the  assignee  of  several  other  lienholders, 
it  is  necessary  to  state  the  cause  of  action  upon  each  in  a  sep- 
arate count.^* 

Sec.  772.  Petition  by  contractor  to  foreclose  mechanic's 

Hen  against  owner. — 

1.  Plaintiff  says  there  is  due  him  from  the  defendant  the 
sum  of  $ with  interest  from  the day  of ^  18^— » 

1  Ambrose T.Woodmansee^  27  0.  Sw  See  RockeFB  &  White's  Ohio  Lieo 

14(L  Laws,  p.  160. 

'Haight  T.  Church,  6  Kan.  ld2L  *  Dunn  ▼.  Kanmacher,  26  O.  &  407. 

Where  personal  judgment  and  the  See  Stephens  ▼.  Stock  Yard  Ca,  29 

enforcement  of  a  mechanic's  lien  are  O.  S.  227. 

asked,  the  case  is  not  appealable^  f  Cronkright  ▼.  Thompson,  1  EL  D 

Mitche]!  ▼.  Drake,  7  O.  Q  a  80a    A  Smith,  661. 

right  to  trial  by  jury  upon  the  ques-  *  Wetmore  ▼.  Royal,  66  N.  W.  Bep 

tion  of  fact  arises  on  a  counter-claim  594  (Idinn.,  1898X 

for  damages.    Deeves  ▼•  Met  Real^  *  Williamette  S.  M.  Ca  ▼.  EZremor, 

Ga,  26  N.  Y.  S.  2a  ^  OaL  206.    Aa  to  setting  aside  a 

*  R  S.,  sec.  8202b  lien   for   loose  description,  consult 
<R.  S.,  sec.  819a  this  case  and  cases  cited  therein. 

•  Watkins  v.  Shaw,  7  a  G  G  415.  »  Green  ▼.  Olifford,  04  OaL  4SL 
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on  an  aocoant  of  whioh  the  following  is  a  copy  with  all  oredits 
and  indorsements  thereon,  to  wit :  \Gopy  aoooimt'] 

2.  Plaintiff  refers  to  and  adopts  so  much  of  the  first  cause 

of  action  as  is  contained  between  the  word  " **  ki  the 

first  line  to  and  including  the  words  " "  in  the line 

thereof  as  if  here  fully  rewritten,  and  says :  That  the  items 
contained  in  said  account  were  for  work  done  and  materials 
furnished  by  said  plaintiff  to  said  defendant  at  his  request  for 
the  construction  [<w,  if  for  altering  or  repavrvng^  €0  state]  of  a 

dwelling-house  on  lot in  the  city  of  0., county, 

Ohio,  of  which  the  defendant  was  the  owner,  at  the  various 
dates  stated  in  said  account. 

Plaintiff  further  says  that  on  the day  of j  18 — ^ 

within  four  months  from  the  time  of  performing  such  labor 
and  furnishing  such  material,  he  filed  with  the  recorder  of 
F. county,  Ohio,  an  affidavit  containing  an  itemized  state- 
ment and  value  of  said  labor  and  materials  with  all  credits 
and  indorsements  thereon,  together  with  the  time  when  said 
account  should  have  been  paid,  and  a  description  of  the  prem- 
ises upon  whioh  said  building  was  constructed,  which  said  affi- 
davit was  by  said  recorder  recorded  in  volume ,  page , 

in  the  records  of  liens  in  said  county.  Plaintiff's  claim  there- 
fore became  a  valid  and  subsisting  lien  on  said  building  from 
the day  of ,  18 — ,  the  date  when  said  labor  was  com- 
menced and  said  materials  furnished.    The  sum  of  | ^  with 

interest  at per  cent,  from  the day  of ^  18—,  now 

remains  due  and  unpaid  upon  said  account. 

Plaintiff  therefore  prays  for  judgment  for  said  sum  of  $ 

and  interest  aforesaid,  and  that  his  said  claim  be  declared  a 
lien  on  said  premises;  that  the  same  be  ordered  sold  and  the 
proceeds  arising  therefrom  be  applied  to  the  payment  of 
plaintiff's  claim,  and  for  all  proper  and  equitable  rekef. 

NOTBL^*  Plroperty  subject  to  lien.  R  S.,  sea  8184^  as  amended,  91  O.  lb 
185.  Lien,  how  obtained.  R.  SL,  sec.  8185.  Filing  of  statement  by  sub- 
contractor, etc,  R  a,  sec  8198,  91  O.  Lb  18a  Filing  statement  with  re- 
corder. R.  &,  sea  8195,  91  O.  m86;  Rockel  &  White's  Ohio  Lien  Law, 
p(x  54,  55. 

Priority  of  liens ^  Mortgage8.-^The  lien  dates  from  commencement  of 
labor  or  of  furnishing  materiala  Choteau  v.  Thompson,  3  O.  S.  114  And 
from  the  first  item  of  account  Woodman  v.  Richardson,  1  O.  G.  C.  191. 
There  is  no  priority  between  lienholders  irrespective  of  date  of  filing,  but 
the  lien  precedes  a  mortf^age  filed  subsequent  to  the  date  of  furnishing  ma- 
terials, even  though  the  lien  be  filed  after  the  mortgage,  Choteau  v.  Thomp- 
son, 2  (X  S.  114  But  where  a  mortgage  takes  effect  after  the  commencement 
of  one  lien,  but  before  the  commencement  of  others,  the  latter  must  be  post- 
IK>ned  to  the  mortgBge  lien.  Hazard  v.  Loomis,  2  Disn.  544  The  principle 
that  he  who  is  first  in  time  is  better  in  right  applies  to  subcontractorsL 
McCullom  V.  Richardson,  2  Handy,  276.  Where  liens  are  obtained  by  persons 
performing  labor,  or  furnishing  machinery  or  material,  and  by  an  original 
contractor,  the  lien  of  the  latter  is  postponed  to  that  of  the  former,  who  nave 
no  priority  among  themselves.  R,  8,,  sea  8188,  Aul  91  O.  L  185i  Lien  on 
leased  premises  Ilart  v.  Iron  Works,  87  O.  S.  75.  Mistake  in  description  of 
premises  will  not  estop  the  lienholder  from  claiming  property  as  against  a 
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mortgage.  Pedretti  y.  Stitchtenoth,  6  O.  C.  C.  516.  As  to  securing  a  lien 
for  an  entire  job,  see  Davis  v.  Hines,  6  O.  8.  473. 

Subcontrcustor. — For  form  of  petition  of  subcontractor  or  material-man, 
see  White  &  Rockel's  Lien  Law,  pp.  170, 171. 

Sec.  772a.  The  mechanic's  lien  law.— The  Ohio  mechan- 
ic's lien  law,  the  act  of  April  13, 1894,^  in  so  far  as  it  gives  alien 
on  the  property  of  the  owner  to  subcontractors,  laborers  and 
those  who  furnish  machinery,  material  or  tile  to  the  contractor, 
has  been  declared  unconstitutional  and  void.^  Since  the  pro- 
nouncement of  this  decision  by  the  supreme  court,  the  lower 
courts  have  uniformly  held  that  the  whole  purpose  of  the  law 
having  failed,  the  repealing  clause  was  of  no  effect,  and  that 
therefore  the  mechanic's  lien  law  as  it  existed  prior  to  the  pas- 
sage of  the  unconstitutional  act  was  revived,  and  that  the  rights 
of  the  parties  must  be  worked  out  under  that  law.^ 

If  this  be  correct,  subcontractors  must  look  to  the  fund  in  the 
hands  of  the  owner,  as  provided  by  the  mechanic's  lien  law  be- 
fore the  amendatory  statute  was  passed. 

Sec.  778.  Petition  to  foreclose  lien  on  railroad.— 

1.  That  on  the day  of ,  18 — ,  the  defendant  was  the 

owner  in  fee-simple  of  a  right  of  way  for  a  railroad  extending 
from  the  city  of ,  in  the  state  of ,  through  the  follow- 
ing counties  of  the  state  of  Ohio,  to  wit:  [name  the  counties], 
to  the  city  of ,  in  the  state  of . 

That  on  said  day  the  plaintiff  was  employed  by  the  defend- 
ant to  ^rade,  build  embankments  and  make  excavations  for 
the  track  of  a  railroad  upon  said  right  of  way  from  the  city* 

of ,  in  the  state  of  Onio,  to  the  citv  of ,  in  the  state 

of  Ohio,  a  distance  of miles,  and  which  part  of  said  right 

of  way  lay  within  the  counties  of and ,  in  said  state 

[and  also  was  employed  by  the  defendant  to  build  and  furnish 
the  material  for  all  bridges,  trestle-work  and  works  of  masonry 
necessary  for  said  part  of  said  track  on  said  right  of  way  be- 
tween said  cities  of and ],atand  for  the  sum  of 

191  O.  L.  135.  Whitney  v.  Gill,  15  Oh.  Dec.  648; 

»  Palmer  v.  Tingle,  55  O.  S.  423.  Blair  Brick  Co.  v.  Walz,  15  O.  C.  C. 

» Van  Cleve  Glass  Co.  v.  Wame-  718 ;  Brush  Elec.  Co.  v.  W.  Elec. 

link,  6  Oh.   Dec.  521;  Gormon  v.  Co.,  4  O.  N.  P.  279. 
Bepler,  7  Oh.  Dec.  15;  4  N.  P.  241 ; 
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dollars  [a  copy  of  which  said  contract  is  hereto  attached, 
marked  "  Exhibit  A."] 

That  the  plaintiff  performed  said  contract,  in  all  respects 
performing  all  the  conditions  thereof,  and  famished  all  the 

materials  and  completed  said  work  on  the day  of , 

18 — y  and  the  sum  of dollars,  with  interest  from  the 

day  of ,  18 — ,  now  remains  due  and  unpaid  on  said  contract. 

Second  catcse  of  action.    [^Formal  averments.']    That  on  the 

day  of ,  18 — ,  and  within  forty  days  from  the  time  of 

completing  said  work  and  furnishing  iaid  materials,  he  filed 

in  tne  recorder's  oflBce  of  said county,  where  said  labor 

was  performed  and  said  material  furnished,  an  affidavit  con- 
taining an  itemized  statement  of  the  labor  performed,  and  the 
kind  and  amount  of  materials  famished,  with  the  amounts 
charged  for  each  item,  with  all  credits  and  payments  thereon, 

which  said  affidavit  and  lien  was  recorded  in  vol. ,  page j 

Records  of  Liens  of  said  county.  That  within  ten  days  after 
filing  said  lien  with  the  recorder  of  said  county,  he  served  a 
notice  of  such  filing  upon  the  secretary  of  said  company. 

Plaintiff's  claim  tnerefore  became  a  valid  and  subsisting  lien 
on  said  defendant's  railroad  on  the day  of ^  18—. 

Plaintiff  therefore  prays  judgment  against  the  defendant 

for  the  sum  of dollars  with  interest  from  the day 

of ,  18 — y  and  costs  of  suit,  and  that  so  much  of  the  right 

of  way  of  the  defendant  as  lies  within  the  state  of  Ohio  be 
sold,  and  the  proceeds  thereof  applied  to  the  payment  of  said 
judgment,  interest  and  costs,  and  for  such  other  and  further 
relief  as  may  be  just  and  equitable. 

Note.—  B.  a,  seca  8207-8209 ;  Rockel  &  White's  Lien  Laws,  p.  191  et  seq. 

Sec.  774.  Mechanic's  Hen  —  The  answer. —  A  defendant 
in  an  action  to  foreclose  a  mechanic's  lien  may  deny  all  knowl- 
edge of  the  furnishing  of  materials,  or  that  notice  was  given 
of  the  lien,  and  may  claim  as  a  counter-claim  that  the  lien- 
holder  guarantied  that  he  would  build  the  house  in  a  work- 
manlike manner  and  complete  it  by  a  certain  time,  claiming 
damages  for  his  failure  so  to  do.^  Where  the  petition  alleges 
that  the  defendant  has  or  claims  an  interest  in  the  land  which 
18  subject  to  the  lien,  a  general  denial  will  not  amount  to  a 
disclaimer  of  such  interest,  but  only  puts  in  issue  the  fact  that 
it  was  subject  to  the  lien.^  It  is  a  good  defense  by  the  owner 
that  there  were  liens  on  the  premises  prior  to  that  of  the 
plaintiff,  and  exceeding  the  amount  due  from  the  owner.'   To 

>  McAdow  ▼.  Ross,  58  Ma  199.  *  Lehretter   ▼.  Coff man,  1  &  D, 

>  Elder  v.  Spinks»  58  CaL  29a  Smith,  664 


'v 
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entitle  a  person  to  a  lien,  the  materials  must  be  furnished  or 
the  labor  performed  within  the  state.  Goods  consigned  from 
another  state  to  a  head  contractor  do  not  entitle  the  con- 
signor to  a  lien  for  the  goods  so  furnished  by  him  to  the 
head  contractor  as  a  material-man.^  In  an  action  against  the 
owner  to  recover  an  amount  due  upon  an  account  for  labor 
performed  in  the  construction  of  a  building,  and  to  have  the 
same  declared  a  lien  thereon,  where  it  is  less  than  the  balance 
unpaid  or  due  upon  the  contract,  the  owner  cannot  be  allowed 
to  set  off  a  claim  against  the  contractor,  not  arising  out  of  the 
contract,  but  which  is  acquired  by  him  after  the  labor  has 
been  performed,  although  his  claim  is  so  acquired  before 
notice  that  the  mechanics  had  not  been  paid.'  If  labor  be 
performed  or  materi::1  furnished  with  an  understanding  or 
agreement,  either  express  or  implied,  that  no  lien  will  be  as- 
serted, then  the  right  is  waived,  and  a  lien  cannot  be  enforced 
against  a  subsequent  purchaser  or  lienor.*  A  lien  will  also 
be  waived  where  a  note  is  given  and  received  as  payment  for 
the  materials  furnished,^  though  not  unless  the  note  is  in  fact 
received  as  payment.*  In  a  controversy  between  a  holder  of 
a  mechanic's  lien  and  a  mortgage,  a  note  given  before  the 
taking  out  of  the  lien  does  not  discharge  the  same,  but  only 
suspends  its  operation.* 
See.  775.  Forms  of  answers. — 

'Caption,'] 

'Payment,] 

That  before  the  bringing  of  this  action  A.  6.,  the  contractor 
for  the  construction  of  said  dwelling-house  mentioned  in  the 
petition,  and  who  contracted  for  the  material  of  the  plaintiff, 
fully  paid  the  plaintiff  therefor. 

[<?r,  when  personal  judgment  is  daifned:  That  the  defend- 
ant, prior  to  the  filing  of  the  plaintiff's  notice  of  said  lien,  and 
without  notice  or  knowledge  of  his  claim,  purchased  said  prop- 
erty from  the  defendant  S.  F.  for  the  sum  of dollars, 

which  he  then  paid.] 

[Or,  That  this  defendant  is  the  owner  in  fee-simple  of  said 
land,  receiving  a  deed  therefor  from  said  R  F.  on  the 

1  Bendor  ▼.  Stettimier,  19  W.  L  B.       »  Buredorff  v.  Hardwey,  7  O.  G  G 

isa  87a 

>  BuUock  V.  Horn,  44  O.  a  420.  •  Victoria  Building  Ass'n  v.  Kel- 

siroD  Ca  ▼.  Murray,  88  O.  a  82a    sey,  11  W.  L.  &  Sa 
*  Crooks  ▼.  Finney,  89  O.  a  57. 
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day  of ,  18 — ,  aod  before  any  part  of  said  building  was 

erected  thereon,  which  deed  was  duly  recorded  in  the  re- 
corder's olBSce  of  said  county  on  the day  of ,  18 — .] 

[Or J  That  after  said  material  was  furnishedf,  and  before  the 
plaintiflTs  notice  of  lien  was  filed,  this  defendant  purchased 
said  property  from  the  defendant  K  F.  for  a  valuable  consid- 
eration, which  he  then  paid  in  full. 

That  before  purchasing  said  property  this  defendant  applied 
to  the  plaintiff  and  stated  to  him  that  he  was  about  to  pur- 
chase the  same,  and  requested  to  know  whether  he  bad  or 
would  make  any  claim  against  the  same  by  way  of  mechanic's 
lien  or  otherwise,  and  the  plaintiff  then  and  there  stated  to 
this  defendant  that  the  materials  furnished  by  him  for  said 
building  had  been  fully  paid  for  by  U.  Y.,  the  contractor ;  and 
that  he  bad  no  claim  on  said  property,  and  would  make  none. 

That  this  defendant  (was  ignorant  of  the  facts,  and  believed 
and  relied  upon  said  representations,  and  was)  induced  thereby 
to  purchase  said  property  and  pay  the  cost  therefor. 

That  said  K.  F.,  from  whom  ti^is  defendant  purchased  said 
property,  is  insolvent,  and  if  this  defendant  is  compelled  to 
pay  the  plaintiff's  claim  he  will  lose  the  same.] 

Sec.  776.  Tender's  lien, —  The  general  rule  is  that  a  vend- 
or's lien  is  purely  personal  and  cannot  be  assigned  or  enforced 
by  another.^  It  is  founded  upon  an  implied  trust  between  the 
vendor  and  purchaser.  The  latter  is  hold  to  be  a  trustee  of 
the  former,  receiving  the  conveyance  for  the  use  of  the 
vendor  until  the  purchase-money  is  paid.  This  trust  attaches 
to  the  land  and  follows  it  into  the  hands  of  any  subsequent 
purchaser  with  notice.'  But  there  are  exceptions  to  the  general 
rule  that  the  lien  cannot  be  enforced  by  one  other  than  the 
vendor.  Upon  the  death  of  the  vendor  it  may  be  enforced  by 
his  personal  representative.  Creditors  and  legatees  in  mar- 
shaling the  assets  of  the  vendor  may  also  enforce  it,  as  well 
as  a  judgment  creditor  in  an  action  to  subject  purchase-money 
due  the  latter  to  the  payment  of  the  judgment.'  The  lien 
will  not  arise  where  the  vendor  takes  security  for  the  payment 
of  the  consideration,^  but  is  not  affected  or  extinguished  by 
taking  a  mortgage  to  secure  the  payment  of  the  purchase- 

1  Edwards  ▼.  Edwards,  24  O.  &  ^  Jackman  v.  Hallock,  1  O.  8ia 

402;  Brush  ▼.  Kingsley,   14  O.  20;  *  Edwards  v.  Edwards,  supra. 

Taylor  ▼.  Foote,  W.  856 ;  Jack  man  v.  *  May  ham  v.  Coombs,  14  (X  428 ; 

Hallock,  1  O.  818;  Tieman  ▼.  Beam,  Williams  v.  Roberts,  5  O.  80. 
2  a  888;  Williams  ▼.  Roberts,  5  O. 
8& 
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money .^    A  person  advancing  money  to  a  purchaser  to  bay 
land  cannot  claim  a  vendor's  lien.' 
Sec.  777.  Petition  to  enforce  vendor's  lien. — 

That  on  the day  of ,  18 — ^  the  plaintiff  was  the 

owner  in  fee-simple  of  the  following  described  real  estate  situ- 
ate in  the  county  of ,  and  state  of  Ohio,  to  wit :  [D^oribe 

premises.']  On  said  day  plaintiff  sold  and  conveyed  said 
premises  by  deed  of  general  warranty  to  the  defendant,  for 
the  sum  or  $  ,  of  which  sum  said  defendant  paid  plaint- 
iff, at  the  time  of  the  delivery  of  the  deed,  $ ,  and  made 

and  executed  his  promissory  note  for  the  remainder  thereof, 
to  wit,  the  sum  of  $ ^  which  said  note  became  due  and  pay- 
able on  the day  of ,  18 — . 

That  at  the  time  said  note  became  due  the  plaintiff  requested 

Eayment  thereof,  which  was  refused,  and  no  part  thereof  has 
een  paid,  and  there  is  now  due  from  the  defendant  to  the 

plaintiff  thereon  the  sum  of  % 

[That  the  defendant  has  no  other  property  subject  to  exe- 
cution.] 

Plaintiff  therefore  prays  judgment  against  the  defendant 

for  the  sum  of  $ ^  with  interest  thereon  from  the day 

of ,  18 — ,  and  in  case  said  defendant  fails  to  pay  said 

judgment  by  a  day  to  be  named  bv  the  court,  that  said  prem- 
ises may  be  sold,  and  so  much  of  the  proceeds  as  are  required 
may  be  applied  to  the  payment  of  said  judgment. 

8ec.  778.  Petition  by  Jadgment  creditor  to  marshal  liens. 

[Ccwtion.'] 

1.  Plaintiff  says  that  on  the day  of ,  18 — ,  by  the 

consideration  of  the  court  of  common  pleas  of county, 

Ohio,  said  plaintiff  recovered  a  judgment  against  said  defend- 
ants, P.  M.  W.  and  J.  S.,  in  the  sum  of  $ ,  with  interest  at 

the  rate  of per  cent,  per  annum  from  the day  of 

,  18 — ,  also  his  costs  taxed  at  $ ,  which  judgment  is 

wholly  unsatisfied  and  unpaid. 

2.  And  said  plaintiff  for  second  cause  of  action  against  said 
defendants,  J.  S.  and  P.  M.  W.,  says  [formal  averments']  that 

on  the  day  of ,  18 — j  by  the  consideration  of  the 

court  of  common  pleas  of county,  Ohio,  he  recovered  a 

judgment  against  said  defendants,  P.  M.  W.  and  J.  S.,  in  the 

sum  of  $ ,  and  also  his  costs  therein  taxed  at  $ ,  which 

judgment  is  wholly  unsatisfied  and  unpaid,  and  draws  interest' 

at  the  rate  of per  cent,  per  annum  from  the day  of 

,18—. 

And  that  on  the day  of j  18 — j  an  execution  was 

duly  issued  on  said  judgment  of  $ j  and,  for  want  of  goods 

1  Boos  V.  EwiDg,  17  O.  600 ;  Elliott       >  Stansel  ▼.  Roberts,  18  0. 14a 
V.  Plattor,  43  O.  &  19a 
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and  chattels  of  said  defendants  whereon  to  levy,  was  on  the 

day  of ,  18 — ,  duly  levied  on  the  following  described 

real  estate  belonging  to  said  P.  M.  W.,  which  levy  still  sub- 
sists, situate  in  the  county  of,  etc. :  [^Description  of  real  estate."] 

And  that  on  the day  of ,  18 — j  an  execution  was 

duly  issued  on  said  judgment  aforesaid,  and,  for  want  of  per- 
sonal property  whereon  to  levy,  was  on  said  day  duly  levied 
on  the  following  described  real  estate  belonging  to  said  de- 
fendant J.  S.,  which  levy  still  subsists,  situate  in  the  county 
of :  [Description  o}  real  estate^ 

And  that  on  the day  of ,  18 — ^  an  execution  was 

duly  issued  on  said  judgments  aforesaid,  and,  for  want  of 

foods  and  chattels  whereon  to  levy,  was  on  the  same  day 
uly  levied  on  the  following  described  real  estate  owned  by 
P.  M.  W.,  which  levy  still  subsists,  situate  in  the  county  of 

and  state  of  Ohio,  being  in township,  bounded  and 

described  as  follows,  to  wit:  [Description  of  real  estate^ 

8.  Plaintiff,  for  third  cause  of  action  agamst  said  defendant 
P.  M.  W.,  sajrs :  [Formal  a/vermentsJ]  That  there  was  duly 
levied  according  to  law,  on  said  first  tract  of  land  described 
in  this  petition,  taxes  for  the  years  and  amounts  as  follows: 

For  the  year  18 — ,  $- ,  etc.    Which  amounts  were  due 

and  payable  from  the  said  P.  M.  W.  as  provided  by  law,  and 
which  amounts  said  defendant  neglectea  and  refused  to  pay, 
and  allowed  the  same  to  become  delinquent. 

That  a  portion  of  said  amounts  was  paid  by  D.  F.  B.,  and 
the  lien  as  held  by  him  was  duly  transferred  to  this  plaintiff 
for  a  valuable  consideration  by  said  B.,  and  that  since  said 
transfer  said  plaintiff  has  made  the  balance  of  payments  due 
on  said  premises  as  taxes,  and  is  now  the  legal  and  true  holder 
of  said  tax  lien,  and  that  no  part  of  the  taxes,  interest  or  pen- 
alties has  been  repaid  him  by  said  P.  M.  W. ;  and  that  interest, 
penalty  and  taxes  on  said  tract  now  amount  to  the  sum  of 

%- ^  and  said  plaintiff  asks  the  court  to  decree  the  same  to 

be  the  first  and  oest  lien  upon  said  described  premises. 

Said  plaintiff  says  that  A.  W.,  S.  K.  and  W.  S.,  defendants, 
claim  to  have  some  lien  on  the  premises  described  in  this  pe- 
tition, by  reason  of  which  claims  said  plaintiff  is  unable  to 
effect  a  sale  of  said  premises  under  execution. 

Wherefore  said  plaintiff  prays  and  asks  that  said  claimants 
be  compelled  to  set  up  their  claims,  if  any  they  have  in  said 
property,  or  be  forever  barred,  and  that  the  court  will  adjust 
the  pro  rata  thereof  and  of  plaintiff's  said  liens,  and  that  said 
real  estate  may  be  ordered  sold  and  the  proceeds  distributed 
among  the  claimants  according  to  law,  and  their  pro  rata 
B8  the  same  shall  be  settled  by  court.  8.  &  H., 

Plaintiff's  Attorneys. 

NOTB. — From  Harront  ▼.  Willis,  error  to  circuit  court  of  Ashland 
couDty,  Supreme  Court,  unreported,  Na  1806L 
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Sec.  779.  Petition  to  marshal  Hens  where  prior  Hen- 
holder  has  lien  on  other  property. — 

That  on  the day  of ,  18 — j  the  plaintifF  recovered 

a  JQdgment  in  the  ooort  of  common  pleas  of  

ooaoty,  Ohio,  agaiost  H.  T.  for  the  sum  of  $- — ;  that  on  the 
day  of ,  18 — j  an  execution  was  issued  on  said  judg- 
ment, and,  for  want  of  foods  and  chattels  of  said  H.  T. 
whereon  to  levy,  was  levied  upon  the  following  described  real 
estate,  to  wit:  [desoribe  premiaea]^  as  the  property  of  said 
H.  T. 

That  H.  T.,  at  that  time,  was  doing  business  as  a  merchant 
at  R,  and  on  the  day  preceding  that  on  which  the  judgment 
was  rendered  gave  a  mortage  on  certain  household  goods  to 
secure  the  payment  of  said  sum. 

That  these  mortgages  were  given  as  claimed  by  the  defend- 
ants to  secure  them  against  the  acceptance  of  two  drafts,  each 

for  the  sum  of  % ,  drawn  on  H.  T.  on  said  defendants  in 

favor  of  H.  &  Co.,  of ,  which  drafts  were  drawn  on  the 

day  of ,  18 — ,  and  were  due  and  payable  on  the 

dav  of ,  18 — ^  and  to  secure  certain  moneys  amount- 
ing; to  the  sum  of  % advanced  by  said  defendants  to  H.  T. 

That  on  the day  of  ^  18 — ^  BL  T.  sold  his  stock  of 

goods  to for  the  sum  of  $— — ^  and,  as  part  of  the 

consideration  therefor,  received  two  notes,  payable  respect- 
ively in and months,  which  notes,  on  the day 

of ,  18 — ,  were  by  said  H.  T.  assigned  to  the  defendants 

as  security  for  said  debt. 

That  said  H.  T.  then  was  and  now  is  insolvent,  as  said  de- 
fendants well  knew;  yet  on  or  about  the day  of  ^ 

18 — ^  and  since  the  levy  of  said  execution,  said  defendants,  for 
the  purpose  of  defrauding  the  plaintiff  by  depriving  him  of 
his  lien  on  said  land,  fraudulently  redelivered  to  said  H.  T. 
said  promissory  notes. 

That  the  personal  property  of  said  H.  T.  mortgaged  to  said 

defendants  is  of  the  value  of  $ ,  and  said  notes  redelivered 

by  them  to  Bt.  T.  were  of  the  value  of  $ ,  being  more  than 

sufBcient  to  satisfy  the  claim  of  the  defendants  against  said 
H.  T.,  and  the  premises  levied  npon  under  the  execution  of  the 
plaintiff  are  not  more  than  sufficient  to  satisfy  the  plaintiff's 
judgment. 

rlaintiff  therefore  prays  that,  inasmuch  as  the  defendants 
have  a  security  upon  two  funds,  they  may  be  required  to  apply 
said  personal  property  so  secured  by  mortgage  and  said  notes 
to  the  payment  of  tneir  claim,  and  that  said  real  estate  be 
subjected  to  the  plaintiff's  lien  alone,  and  applied  to  satisfy 
the  same,  and  for  such  other  relief  as  justice  may  require. 

NOTB.—  Based  on  Fassett  ▼.  Traber,  20  O.  64QL 
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Sec.  780.  Malicious  prosecution  —  The  petition.—  An  ac- 
tion for  malicioas  prosecation  abates  upon  the  death  of  either 
party.^  T^o  or  more  persons  cannot  anite  in  a  joint  action 
for  nialicions  prosecution.'  The  action  generally  lies  for  the 
prosecution  of  a  criminal  action ;  and  while  there  are  author- 
ities which  hold  that  an  action  will  not  lie  for  maliciously  and 
without  probable  cause  prosecuting  a  mere  civil  action,'  the 
modern  settled  American  doctrine  is,  that  an  action  for  the 
malicious  prosecution  of  a  civil  action  may  be  maintained 
whenever  the  defendant  therein  has  been  deprived  of  his  per- 
sonal liberty,  or  of  the  possession  or  enjoyment  of  property.^ 
It  will  lie  for  maliciously  and  without  probable  cause  prose- 
outing  an  action  of  forcible  entry  and  detainer,'  as  well  as  for 

1 0.  Code,  sea  5144  man,  10  Johns.  106:  White  ▼.  Ding- 

s  Rhodes  ▼.  Booth,  14  la.  675.  ley,  4  Mass.  483 ;  O'Neill  ▼.  Johnson, 

>  2  Addison  on  Torts,  762 ;  Ely  v.  55  N.  W.  Rep.  601  (Minn.,  1893) ;  Mc- 

Davis,   111  N.  a  24-26;  O'Neill  v.  Pherson  v.  Runyon,  41  Minn.  524; 

Johnson,  55  N.  W.  Rep.  601  (Minn.,  &  a,  43  N.  W.  Rep.  892;  Burton  v. 

1898);    McPherson   ▼.    Runyon,   41  Railway  Co.,  88  Minn.  189;  &  c,  22 

Minn.    524 ;    48   N.    W.    Rep.    892 ;  N.  W.  Rep.  800 :  Rachelman  v.  Skin- 

Rachelman  y.  Skinner,  46  Minn.  196;  ner,  46  Minn.  196;  8.  a,  48  N.  W. 

48  N.  W.  Rep.  776.  Rep.  776 ;  Dempsey  ▼.  Lepp,  62  How. 

4  Newark  v.  Upson,  40  O.  &  17;  Pr.  11;  Lawton  y.  Green,  64  N.  Y. 

Newell  on  Mai.  Pros.,  p.  82,  sea  28,  881.    It  will  lie   if  unaccompanied 

and  cases  cited,  and  pp.  85,  86 ;  Pope  hy   arrest   or  seizure   of   property. 

y.  Pollock,  46  O.  &  867;  Whipple  ▼.  Springer  ▼.  Wise,  2  Disn.  891.    See 

Fuller,    11   Conn.   581;   Closson   y.  Boone  on  Pldg.,  sec.  167,  note  27. 

Staples,  42  Vt  209 ;  Coxe  v.  Taylor,  >  Pope  ▼.  Pollock,  46  a  a  867. 
10  B.  Mon.  17 ;  Vanduzor  y.  Linder- 

884 


§  780.]  MALI0I0D8   PROSECUTION,  885 

prooaring  an  attaohment  auxiliary  to  a  civil  action,  maliciously 
and  without  probable  cause,  even  though  there  be  a  just  debt ; 
and  it  is  not  necessary  to  aver  that  the  attachment  has  been 
discharged  or  otherwise  terminated  adversely  to  the  party 
employing  its  aid.^  And  a  suit  will  lie  for  instituting  an  action 
in  replevin  and  taking  goods  therein,'  or  for  the  malicious  in- 
stitution of  an  inquest  of  lunacy  against  another.' 

The  action  will  lie  against  one  who  maliciously  and  without 
probable  cause  procures  the  arrest  of  a  person  upon  a  crim- 
inal charge,^  though,  to  render  the  person  making  the  com- 
plaint liable,  it  must  be  alleged  that  his  conduct  was  inspired 
by  malicious  motives,  and  was  without  probable  cause,  or  a 
statement  of  facts  must  be  made,  which,  if  proved,  will  estab- 
lish a  want  of  probable  cause.*    An  allegation  of  the  falsity 

iFortman  ▼.  Rottier,  8  O.  a  648;  ▼.  Howe»  116   N.  Y.  886;    Carl   ▼. 

Sptnry  v.  Warner,  9  O.  108;  King  v.  Ayers,  68  N.  Y.  14;  Johnson  v.  Ck)r- 

Montgomery,  60  OuL  116;  Tomlinson  rigan»  8  W.  I*  R  1140.    The  finding 

▼.  Warner,  0  O.  104 ;  Weatherell  ▼.  of  a  magistrate  that  an  oSenee  has 

Springley,  48  la  41 ;  Beyersdorf  t.  been  committed,  and  that  there  waa 

Somp,  89  Minn.  496.  probable  cause  to  believe  the  defend- 

<  Brownstein  ▼•  Lahlein,  20  N«  Y.  SL  ant  guilty,  is  only  prima  facte  evi- 

2ia  dence  of  probable  cause  in  an  action 

*  Lockenour  v.  Sides,  67  Ind.  860.  for  malicious  prosecution.    Ross  ▼• 
4 Search-warrant:  Oleson  v,  Tvete.  Hixon,  46  Kan.  650;  26  Am.  St  Repi 

46  Minn.  225;  Carey  y.  Sheets,  67  128.    See,  also,  Newen  on  Mai.  Pro&, 

Ind.  876 ;  WhitBome  v.  May,  71  Ind.  seca  9,   10 ;  Newman  v.  Davis,  68 

269;  Miller  v.  Brown,    8   Ma    127.  Iowa,  447 ;  Bauer  v.  Clay,  8  Kao.  889 ; 

Bastardy    prooeedings:     Coffey    ▼.  Sweeny  y.  Perney,  40  Kjbltl  102^    It 

Myers,  84  Ind.  106.  is  well  settled  that  a  private  corpora- 

*  Dreyfus  v.  Aul,  29  Neb.  191 ;  a.  a>  tion  is  liable  for  malicious  prosecu* 
46 N. W. Rep. 282;  Vennum V.Huston,  tion.  Morton  v.  Insurance  Ca,  108 
66  N.  V/.  Rep.  970  (Neb.,  1893) ;  Crane  N.  Y.  645 ;  Bank  v.  Graham,  100 
V.Buchanan,  SOW.  IaB.  120;  Ben-  U.  S.  699;  Railway  Co.  r.  Harris^ 
jamin  ▼.  Garee,  W.  460;  Burnett  122  U.  &  697;  Reed  v.  Bank,  180 
V.  Nicholson,  79  N.  C.  548 ;  Barfield  Masa  443 ;  Jordon  v.  Railroad  Co.,  74 
V.  Turner,  101  U.  a  857 ;  Ely  v.  Davis,  Ala.  85 ;  Carter  v.  Machine  Ca,  61 
111  N.  CL  24;  Anderson  v.  Buchanan,  Md.  290;  Williams  v.  Insurance  Ca, 
W.  726 ;  Dennehey  v.  Woodsum,  100  67  Miss.  759.  In  an  action  for  mail- 
Mas&  196.  Probable  cause  is  a  rea-  clous  prosecution  evidence  as  to  the 
Bonable  gpround  of  suspicion  sup-  plaintiff's  good  reputation  and  the 
ported  by  circumstances  sufficiently  defendant's  knowledge  thereof  may 
strong  In  themselves  to  warrant  a  be  given  for  the  purpose  of  showing 
cautious  man  in  his  belief  that  a  per-  want  of  probable  cause.  Funk  t. 
son  accused  is  guilty  of  the  offense  Amor,  4  O.  CL  C  271. 

of  which  he  is  charged.    Anderson 
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of  the  oharge  is  not  equivalent  to  an  averment  of  the  want  of 
probable  caase.^  The  petition  need  not  allege  that  the  de- 
fendant falsely,  as  well  as  malicioaslj  and  without  probable 
oanse,  made  the  aocasation.'  Nor  is  it  always  essential  to 
allege  that  a  warrant  was  issued — the  averment  that  the  afti- 
davit  was  made  and  filed  maliciously  and  without  probable 
cause  being  sufficient.'  Malice  is  a  fact  to  be  pleaded,  and  in 
doing  so  it  is  improper  to  set  forth  the  evidence  necessary  to 
establish  it^ 

An  action  for  maliciously  and  without  probable  cause  suing 
out  a  writ  of  attachment  need  not  allege  the  termination  of 
such  suit.*  But  to  sustain  an  action  for  the  malicious  pros- 
ecution of  a  criminal  charge,  it  must  be  shown  that  the  pros- 
ecution has  ended,  for  the  reason  that  until  so  terminated  it 
can  not  be  known  that  the  accused  will  not  be  convicted.^  Upon 
the  question  as  to  what  will  amount  to  such  a  termination  the 
authorities  are  not  in  entire  harmony.  It  is  not  essential  that 
the  plain  tiff  shall  have  been  acquitted  of  the  charge  on  a  trial  of 
the  merits;  the  entry  of  a  nolle  prosequi,  followed  by  his  dis- 
charge, is  sufficient.*  Mere  omission  to  prosecute  will  not  of  it- 
self furnish  sufficient  foundation  for  an  action.  But  where 
there  has  been  a  voluntary  discontinuance,  the  defendant  in  the 
action  for  malicious  prosecution  must  show  the  necessity  for 
causing  the  arrest.^  Where  the  proceedings  were  had  before  a 
court  having  no  jurisdiction,  the  remedy  is  for  false  imprison- 
ment and  not  malicious  prosecution.^  And  a  cause  of  action 
for  malicious  prosecution  may  be  changed  to  one  for  false  im- 
prisonment by  striking  out  the  averment  of  '^  want  of  probable 
cause,"  and  alleging  that  the  arrest  was  *^  illegally  made  with 
force. »«  ^     ^ 

iScotten  Y.  LoDgfeUow,  40  Iii<L  88L  10  N.  Y.  286;  Hejne  ▼.  Blair,  69  N. 

sZiegler  ▼.  Powell,  64  Ind.  178.  Y.  19;  Thaule  v.  Krekeler,  81  N.  Y. 

'Coffey   ▼.  Myen,  84   Ind.    105;  428;  Anderson  ▼.  Howe,  116  N.  Y. 

Boston  Y.  Biddle,  48  Ind.  615;  Mo-  886;  Merriam  y.  Morgan,  7  OreR.  6a 

Oarthy  y.  Kitchen,  50  Ind.  600.  Termination  is  sufficiently  shown  if 

4  O'Neill  Y.  Johnson,  55  N.  W.  Rep.  it  appears  that  no  further  proc<^- 

601  (Minn.,  1898);  White  y.  Tucker,  ing  can  be  taken.    Bobbins  y.  Rob- 

16  O.  a  468 ;  Hahn  y.  Schmidt^  64  bins,  183  N.  Y.  507.    Contra,  Hayes 

Cal.  284;  Thaule  y.  Krekeler,  81  N.  y.  Blizzend,  80  Ind.  457;  Oorrell  v. 

Y.  42a  Snow,  81    Ind.  215 ;    McCulloch   y. 

ft  Fortman  y.  Bottler,  8  O.  SL  548.  Rice,  50  Ind.  580 ;  Atwood  y.  Beirne, 

•Fortmanv.  Bottler,  8  0.8.550;  26  N.  Y.  a  149. 

Douglas   Y.   Allen,   56  O.  S.  156;  TBumhans  y.  Sanford,  19  Wend. 

Sayles  y.  Briggs,  4  Met  421 ;  Stone  417 ;  Gilbert  y.  Emmons,  42  IlL  148 ; 

Y.  Crocker,  24  Pick.  87;  Parker  y.  Kinsey  y.  Wallace,  86  Cal  462. 

Farley,  10  Cush.  279;  Crane  y.  Bu-  8  Painter  y,  Ives,  4  Neb.  122;  Bixby 

ohanan,  80  W.  I*  R  120;  Benjamin  t.  Brundridge,  2  Gray,  129;  liarshall 

Y.  Garee,  W.  450;  Anderson  y.  Bu-  y.  Betner,  17  Ala.  88SL 

chanan,  W.  725 ;  Wheeler  y.  Nesbitt,  •  Spioe  y.  Steinruck,  14  O.  a  2ia 

24  How.  Pr.  544 ;  Bessen  y.  Southern,  •  Douglas  y.  Alien,  56  0.  S.  156. 
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In  an  action  for  malicious  prosecation  the  plaintiff  may 
show  his  good  reputation  as  a  peaceable  and  quiet  citizen.^ 
A  petition  which  states  that  the  defendant  without  cause 
falsely  and  maliciously  made  a  complaint  before  a  magistrate 
charging  the  plaintiff  with  embezzling  letters  intrusted  to  his 
care  as  mail-carrier,  and  procured  a  warrant  to  be  issued  for 
his  arrest,  upon  which  charge  he  was  tried  and  acquitted, 
states  a  good  cause  of  action.' 

Sec.  781.  Petition  tor  maliciously  caasing  a  person  to 
be  indicted. — 

Plaintiff  states  that  on  the day  of ,  18 — ,  the  de- 
fendant appeared  before  the  grand  jury  sitting  at  the 

terra  of  18 —  of  the  court  of  common  pleas  oi county, 

Ohio,  and  then  and  there  wilfully  and  maliciously,  and  with- 
out probable  cause,  gave  and  furnished  to  said  grand  jury  cer- 
tain false  information  against  plaintiff,  and  thereoy  maliciously, 
and  without  probable  cause,  caused  and  procured  plaintiff  to 
be  by  said  grand  jury  indicted  for  the  offense  of  [state  offense]. 

That  de^ndant  did  further  wickedly,  maliciously,  and  with- 
out probable  cause,  prosecute  and  assist  in  the  prosecution  of 
plaintiff  upon  the  indictment  so  rendered  by  said  grand  jury 
against  him  at  the term  of  said  court, ,  18—. 

That  plaintiff  was  by  the  malicious  and  wilful  conduct  of 
defendant  compelled  to  defend  himself  against  said  false 
charge  so  made  in  the  indictment  against  him,  and  said  plaint- 
iff was  tried  upon  said  charge  of according  to  due  course 

of  law  by  a  jury  of  said  county,  and  was  by  said  jury  on  the 

day  of ,  18 — j  duly  acquitted  of  the  said  charge  so 

made  arainst  him. 

That  oy  reason  of  the  premises  plaintiff  was  compelled  to 
expend  large  sums  of  money  in  employing  counsel  and  in  de- 
fending himself  against  said  charge,  to  wit,  the  sum  of  $ , 

and  was  by  reason  of  said  charge  imprisoned  in  the  county 

jail  of  said  county  for  the  period  of ,  and  was  by  reason 

of  said  imprisonment  and  of  said  trial  prevented  from  trans- 
acting his  business,  and  otherwise  injured  in  reputation,  in 

the  sum  of  $ ^  for  which  he  asks  judgment  against  said 

defendant. 

Sec.  782.  Petition  for  maliclons  civil  salt  before  Jastice. 

[Caption  and  formal  averments.] 

That  on  the  day  of  ,  18 — ,  the  said  defendant, 

without  just  and  probable  cause  of  action  against  plaintiff,  did 
wrongfully,  wilfully  and  maliciously  cause  plaintiff  to  be  sum- 

I  Funk  ▼.  Amor,  7  O.  G  a  410;  STilton  ▼.  Morgaridge^  Id  O.  &  9a 
a  a.  4  a  a  a  27L 
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moned  to  appear  before  F.  G.,  Esq.,  one  of  the  jastices  of,  etc., 
to  answer  [st(iie  actum]. 

That  on  the day  of ,  18 — ,  when  said  caase  oame 

on  for  hearing,  plaintiff  appeared  before  said  jostioe  but  said 
defendant  did  not  appear,  but  suffered  said  caase  to  go  by 
default,  and  the  same  was  dismissed  by  said  iustice  for  want 
of  prosecution,  and  because  said  defendant  had  no  cause  of  ac- 
tion against  this  plaintiff,  as  he  well  knew. 

That  plaintiff  was  compelled  to  and  did  pay  the  sum  of 

$ for  necessary  traveling  expenses,  and  the  sum  of  $ 

for  retaining  counsel  in  said  cause. 

That  plaintiff  has  therefore  sustained  damages  by  reason  of 
the  wrongful  and  malicious  conduct  of  said  oefendant  herein 
stated,  in  the  sum  of  $ ,  for  which  he  asks  judgment. 

Sec.  783.  Petition  for  malicious  criminal  prosecntion  be- 
fore Justice* — 

[Caption  and  formal  averments.'] 

That  on  the day ,  18 — ,  said  defendant  falsely  and 

maliciously,  and  without  reasonable  or  probable  cause  there- 
for, filed  an  affidavit  against  the  plaintiff  oef ore  R  L.,  a  justice 

of  the  peace  of ,  county  of ,  Ohio,  charging  him  with 

[state  offense  in  the  words  of  the  affidamt]^  and  thereupon 
caused  said  justice  to  issue  a  warrant  for  the  arrest  of  plamt- 
iff,  and  falsely  and  maliciously,  and  without  probable  cause 
therefor,  caused  plaintiff  to  be  arrested  on  said  charc^e  so 

made  by  defendant,  and  to  be  imprisoned  in  the  jail  of 

county  for  the  period  of days  then  next  following. 

That  said  cause  was  on  the day  of ,  18 — ,  duly 

heard  and  tried  by  said  justice,  and  said  defendant  was  acquit- 
ted and  discharged  of  said  crime  so  made  against  him,  and 
said  prosecution  is  now  ended. 

That  by  reason  of  the  premises  plaintiff  has  been  greatly 
injured  [state  eoctent  of  injury]^  and  has  been  compelled  to  ex- 
pond   the  sum  of  $ in  defending  himself  against  said 

charge,  and  has  sustained  damages  in  the  sum  of  $ . 

Note.—  A  justice  in  deciding  upon  the  Bufficiency  of  a  complaint  and 
causing  the  arrest  acts  judicially,  vennum  y.  Huston,  66  N.  W,  Repi  970 
(Neb.,  1893).  A  prosecuting  witness  is  not  liable  unless  he  acted  maliciouslj 
and  without  probable  causa  Dreyfus  v.  Aul,  29  Nebu  191 ;  Vennum  ▼.  Hus- 
ton, aupro. 

See.  784.  Petition  for  malicious  attachment. — 

[Caption  and  formal  averments.] 

On  the day  of ,  18 — ,  defendant  maliciously  and 

without  probable  cause  filed  an  afiidavit  before  A.  B.,  a  jus- 
tice of  the  peace  in township,  in  the  county  of , 

Ohio,  for  the  purpose  of  obtaining  an  attachment  against  the 
^oods  and  chattels  of  plaintiff,  charging  in  said  affidavit  that 
Ikere  state  the  ground  for  attachment  contained  in  the  affidavit^ 
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That  therenpon,  upon  said  false  and  malicioQS  affidavit  so 
made  and  filed  by  said  defendant,  the  said  A.  B.,  justice  of 
the  peace,  issued  a  writ  of  attachment  and  placed  the  same  in 
the  nands  of  a  constable,  and  plaintiff's  goods  and  chattels 
were  wrongfully  taken  from  the  possession  of  plaintiff. 

Thereafter  said  goods  were  by  due  course  of  law  sold  and 
were  wholly  lost  to  plaintiff. 

That  the  ground  stated  in  said  affidavit,  upon  which  said 
attachment  was  sued  out,  was  false  in  this  [state  how]. 

That  by  reason  of  the  premises  plaintiff  has  sustained  dam- 
ages [jgtate  damages], 

[Prayer.] 

Sec.  786.  Hallcions  prosecution — The  answer. — It  mat- 
ters not  how  malicious  the  motives  of  a  defendant  were  in 
prosecuting  a  person  on  a  criminal  charge,  if  there  is  reason- 
able cause  to  believe  him  guilty.^  Malice  and  want  of  prob- 
able cause  being  ingredients  of  the  plaintiff's  case,  a  general 
denial  is  therefore  sufficient  to  enable  the  defendant  to  put  in 
evidence  such  facts  as  show  the  presence  of  probable  cause 
and  absence  of  malice,  as  that  he  acted  upon  the  advice  of 
counsel'  It  is  generally  held  that  a  defendant  may  show  that 
in  making  a  complaint  he  acted  upon  the  advice  of  the  magis- 
trate and  is  thereby  protected  from  liability.'  He  may  show 
that  at  tne  time  he  made  the  complaint  he  stated  all  the  facts 
upon  which  it  was  based,  and  that  upon  the  assurance  of  the 
magistrate  that  a  crime  had  been  committed  he  instituted  the 

iSandexB  t.  Fblmer,  65  Fed.  Rep.  Hotchkisa,  62  lU.  107;  Eastman  ▼. 

217;  Green  ▼.  Cochran,  48  la.  644  Keasor,  44  N.  H.  618;  P&ddock  ▼. 

sPolgerT.  Washburn,  187  Mass.  60;  Watts,  116  Ind.  146.    But  this  rule 

Sparling  ▼.  Conway,  75   Ma    510;  does  not  prevail  where  the  counsel 

White  ▼.  Tucker,  16  O.  a  468 ;  Hunter  himself  is  interested.    White  v.  Carr, 

▼.  Mathis,  40  Ind.  866 ;  Rost  ▼.  Harris,  71  Me.  665.    There  are  other  author- 

12  AbK  Pr.  446.    See  John  ▼.  Bridg-  ities  which  hold  that  the  advice  of 

roan,  27  Ol  S.  22.  magistrates  who  are   not  counsel- 

'Ash  ▼.  Marlowy  20  O.  110;  Mon-  ois   at  law   affords  no   protection, 

agban  v.  Cox,  166  Mass.  487;  01m-  Strouse  y.  Young,  86  Md.  240;  Cole- 

stead   ▼.  Fbrtridge,  16   Gray,  881;  man  v.  Hurick,  2  Mackey,  189 ;  Brobst 

Allen  y.  Codman,  180  Bfass.  186 ;  Don-  y.  Ruff,  100  Pa.  St  91 ;  Qee  y.  CuWer, 

neOy  y.  Daggett,  146  Mass.  814 ;  Stew-  12  Oreg.  228 ;  Gilbertson  y.  Fuller,  40 

art  y.  Sonnebom,  98  U.  a  187;  Ber-  Mino.  418;  MacLeod  v.  MacLeod,  78 

nar  y.  Dunlap,  94  Pa.  St.  829 ;  Cooney  Ala.  42.    See  and  compare  Mark  y. 

y.  Cbaae,  81  Mioh.  208;  Wicker  y.  Hastings,  13  Sa  Rep.  297  (Ala.»  1898)b 
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prosecution.^  He  oannot  be  held  liable  for  an  affidavit  as 
to  facts  which  a  magistrate  erroneously  believes  constitute  a 
crime.'  A  justice  of  the  peace  in  deciding  upon  the  sufficiency 
of  a  complaint  acts  judicially,  and  if  he  acts  in  good  faith, 
without  malice  and  within  his  jurisdiction,  he  cannot  be  held 
liable  for  errors  of  judgment.' 

A  person  claiming  protection  because  he  acted  upon  advice 
of  counsel  or  others  must  show  that  he  acted  in  good  faith, 
believing  he  had  a  good  cause  of  action,  and  did  not  seek  to 
procure  information  merely  to  shelter  himself.  He  must 
show  that  he  made  a  full  and  honest  disclosure  of  all  material 
facts  within  his  knowledge  or  belief.^  If  he  purposely,  care- 
lessly or  negligently  failed  to  give  such  full  statement,  the 
advice  of  counsel  will  not  afford  protection.'  Nor  will  it 
shield  a  defendant  where  it  appears  that  the  prosecution  was 
pursued  for  the  sole  purpose  of  enforcing  the  collection  of  a 
debt,'  or  where  he  does  not  believe  the  accused  guilty.^  A 
defendant  may  state  such  facts  as  will  tend  to  show  probable 
cause,  and  if  he  fails  it  should  be  taken  advantage  of  by  de- 
murrer.' To  constitute  a  defense  to  an  action  for  malicious 
prosecution,  if  the  facts  stated  in  the  complaint  do  not  con- 
stitute a  crime,  they  must  nevertheless  be  true.'  An  answer 
claiming  that  an  attachment  was  not  sued  out  wrongfully, 
maliciously  or  vezatiously,  or  without  reasonable  or  probable 
cause,  presents  a  substantial  defense  to  the  action.^'    A  de- 

1  White  ▼.  Tucker,  16  O.  &  46a  22  W.  L.  B.  880  (Pa.,  1889);  Hark  v. 

>  Hahn  ▼.  Schmidt,  64  Cal.  284  Hastings,  18  Sa  Rep.  297 ;  Jordan  v. 

>  VennuDi  y.  Huston,  56  N.  W.  Bepi  Railroad  Ca,  81  Ala.  227 ;  Learid  v. 
970  (Neb.,  1898).  Davis,  17  Ala.  27. 

4  Ash    y.    Marlow,    20    O.     119;        ^Scotten   v.  Longfellow,  40  Ind. 

Wicker  y.  Hotchkiss,   62  Til    107;  2a 

Monaghan   ▼.  Cox,  165  Mass.  487;       *Neufuld  ▼.  Rodeninski,  82  N.  E. 

Scotten    Y.   Longfellow,  40  Ind.  2a  Rep.  918  (IlL,  1898). 
The  adviser  should  be  learned  in  the        ?  Johnson  v.  Miller,  82  la.  69a 
law  and  of  such  training  and  ezpe-       *  Wilson  v.  Ferrari,  1  Disn.  579. 
rience  that  he  may  safely  be  pre-       *  Dennis  v.  Ryan,  68  BarK   145; 

snmed  to   give  wise   and   prudent  Forrest  v.  Collier,  20  Ala.  175;  An- 

counsel,  and  must  act  under  a  sense  derson  v.  Buchanan,  8  Ind.  182;  An« 

of  responsibility.    Monaghan  v.  Coz,  derson  v.  Buchanan,  W.  725. 
155  Mass.  487.    See,  also,  Smith  v.       lo  Marshall  v.  Botner»  17  Ala.  882. 
Davis,  8  Mont  109;  Smith  v.  Walter, 
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fendaot  cannot  be  relieved  upon  the  ground  that  the  com- 
plaint in  the  criminal  proceedings,  for  want  of  proper  allegar 
tion,  did  not  legally  set  out  any  criminal  offense,  when  he 
attempted  to  accomplish  such  a  purpose  and  did  cause  an 
arrest  and  triaL^ 

iFinn  ▼.  Frink,  84  Ma  261;  &  a,  4  Aa  Repi  85t 


CHAPTER  57. 
MALPRAOnOE. 


Sec.  786.  Malpractice  ~  Statutory 
penalty. 

786a.  Malpractice  —  Against 
physician — Bales  of  lia- 
bility. 

7866.  Malpractice — Pleading 
and  procedure. 


Sec.  787.    Petition  against  physician. 

788.  Petition    for    damages 

against  a  surgeon. 

789.  Petition  for    malpractice 

in  wrongfully  diagnos- 
ing disease. 

789a.  Malpractice — the  answer. 

7896.  Malpractice — attorneys. 


Sec,  786*    Malpractice— Statutory  penalty,— A  statutory 

penalty  is  prescribed  for  practicing  medicine  or  surgery  without 
the  necessary  qualifications;^  and  an  empiric  is  liable  to  a  civil 
action  for  damage  as  well  as  for  the  statutory  penalty.^  The 
remedy  to  enforce  the  statutory  penalty  is  by  a  civil  action  in 
the  name  of  the  state.^ 

See.  786a.    Malpractice— Agrainst  physician— Rules  of 

liability. — The  liability  of  a  physician  or  surgeon  for  unskill- 
ful treatment  may  be  based  upon  contract,  express  or  implied, 
or  merely  upon  tort,  although  some  authority  maintains  that 
the  action  is  one  ex  delicto*  Malice,  while  it  may  exist,  is  not  an 
element,  and  forms  no  part  of  a  cause  of  action  for  this  wrong.f 
Physicians  and  surgeons  are  required  to  use  not  the  highest  but 
ordinary  skill  and  diligence.  The  implied  liability,  in  the  ab- 
sence 01  an  express  contract  as  to  compensation,  extends  no  fur- 
ther than  that  he  will  indemnify  his  patient  against  injurious 
consequences  resulting  from  his  want  of  a  proper  degree  of  skill, 
care  or  diligence.  He  is  liable  if  he  is  wanting  in  either.^ 
There  can  be  no  recovery  for  negligently  reducing  a  fracture 

IRSL,  sees.  6992,  440a  reasonable   and  ordinary  qualifica- 

s  Musser  ▼.  Chase,  20  (X  SL  677.  tions  of  their  profession.    Landon  v. 

<  State  y.  Chandler,  7  W.  L.  B.  97;  Humphrey,  9  Conn.  209;  Kendall  ▼. 

R  &,  sec.  212a  Brown,  74  IlL  281 ;  Small  t.  Howard, 

^  Craig  y.  Chambers,  17  O.  a  258;  128  Mass.  181;  Ballon  y.  Prescott,  64 
Peek  y.  Hutchinson,  65  N.  W.  Rep.  Ma  805;  Leighton  y.  Sargent^  81 
611  (la.,  1898);  O'Hara  y.  Wells,  14  N.  H.  119;  Ely  y.  Wilbur,  49  N.  J. 
NeK408.  The  question  of  a  physician's  Law,  685 ;  10  AtL  Rep.  885, 441 ;  Pot- 
skill  is  a  material  on&  Carpenter  y.  ter  y.  Warner,  91  Pa.  St  862 ;  Ha- 
BIake»  50  N.  Y.  696 ;  Hewitt  y.  Eisen-  thorn  y.  Richmond,  48  Vt  657 ;  Gates 
hart,  66  N.  W.  Rep.  252  (Neb.,  1898);  y.  Fleischer,  67  Wis.  604;  80  N.  W. 
Rowe  y.  Lent,  17  N.  Y.  a  131 ;  Becker  Rep.  674  This  skill  is  measured  by 
y.  Janiski,  15  N.  Y.  S.  674;  Van-  the  generalline  of  practice.  Utley 
hooyery.  Berghoff,  90Mo.487;Burn-  y.  Burns,  70  III  162;  Almond  y. 
ham  y.  Jackson,  28  Pac.  Rep.  250  Nugent,  84  la.  800.  Regard  must  be 
(Colo.,  1898);  Sanderson  y.  Holland,  had  for  the  adyanced  state  of  the 
89  Ma  App.  284.  In  absence  of  con-  profession.  Smother  y.  Hanks,  84 
tract,  physicians  and  surgeons  ira-  la.  286;  Nelson  y.  Harrington,  72 
pliedly  contract  that  they  possess  the  Wis.  691. 


•  Shuman  v.Drayton,14  O.  C.  C.328.        t  Shuman  v.  Drayton,  supra, 
892 
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where  there  is  no  evidence  of  the  want  of  ordinary  skill.^ 
Failure  to  ase  ordinary  skill  in  discovering  a  serious  rupture, 
after  repeated  examinations  for  the  purpose,  is  such  negligence 
as  will  render  a  physician  liable  to  damages.'  Where  the  act  to 
be  done  depends  upon  the  skill  of  the  agent,  and  the  opera- 
tion of  causes  over  which  he  has  no  control,  a  promise  to  cure 
will  not  be  implied  from  an  undertaking  to  cure.'  Nominal 
damages  only  can  be  recovered,  unless  the  plaintiff  shows  in- 
jury resulting  from  negligence  or  want  of  due  skilU  Although 
physicians  are  bound  to  the  universally  accepted  methods  of 
cure,  yet  where  there  is  a  difference  of  opinion  among  prac- 
tical and  skilful  surgeons,  they  may  exercise  their  best  judg- 
ment and  cannot  be  held  liable  for  mere  error  therein.'  He 
is  not  a  warrantor  of  a  cure  unless  he  makes  a  special  con- 
tract to  that  eiiect/ 

Sec.  786b.    HalpFactice— Pleading  and  procednre.— A 

physician  may  be  sued  either  for  tort  or  upon  a  contract  ex- 
press or  implied  existing  between  himself  and  patient;^  and  if 
upon  contract,  the  petition  should  show  who  requested  the  serv- 
ice and  with  whom  the  contract  was  made.^^  If  the  facts  stated 
do  not  sufficiently  show  a  contract  and  a  breach,  the  action 
will  be  considered  one  in  tort.^  An  action  for  unskillfuUy  per- 
forming an  operation  may  be  joined  with  one  for  maliciously 
pretending  that  he  would  effect  a  cure,  with  intent  to  defraud.^ 
An  action  may  be  maintained  against  two  physicians  who  are 
in  partnership  for  the  malpractice  of  one  of  them.^    The  peti- 

I  VOnner  t.  Lathrop,  88  N.  Y.  a  •OladweU  t.  Steggall,  6  Bmg.  N.  C 

510.                                                    '  788;  Pippin  ▼.  Sheppard,  11  Pricep 

s  Lewis  T.  DwineU,  84  Ma  497.  400 ;  Lane  ▼.  Boiscourt^  128  Ind.  420 ; 

•BliflB  Y.  Long,  W.  851,  858;  Gal-  a  O,  27  N.  EL  Eepi  lllL     Aa  to 

lagher  ▼.  Thompson,  W.  468.  .  waiver  of  tort,  see  De  Hart  ▼.  Haun« 

4  Craig  ▼.  CbambeiB,  17  a  &  25a  126  Ind  878;  Globe  v.  Dillon,  86  Ind. 

^Pittigrew  v.  Lewis,  46  Kan.  78;  837;  &  c,  44  Am.  Rep.  40a    An  ao- 

26  Pac.  Rep.  458  (1891);  Bum  ham  ▼.  tion  for  negligence  in  reducing  adia- 

Jackson,  28Pac.  Rep^  250  (Cola,  1891) ;  located  arm  should  ordinarily  be  an 

Vanhooser  ▼.  Berghoff,  90  Ma  488.  action  in  tort    McCrory  ▼.  Skinner, 

The  test  of  the  treatment  is  governed  8  W.  L.  H.  208. 

by  the  general  doctrine  of  the  school  l<^  Scudder  ▼•  Croeson,  48  Ind.  84& 

to  which  the  defendant  belongs,  and  °  De  Hart  v.  Haun,  126  Ind.  378. 

not  by  any  other.    Patten  ▼.  Wiggin,  "  Cad  well  v.  Farrell,  28  111.  438. 

51  Me;  594 :  Force  v.  Gregory,  27  AtL  ^  Hyme  v.  Erwin,  23  S.  C.  226 ;  s. 

Rep.  IIIC  (Conn.,  1893).  c,  55  Am.  Rep.  15 ;  Hess  v.  Lowrey, 

•  Burnhain  v.  Jackson,  supra;  Pat-  122  Ind.  225 ;  Fletcher  v.  Ingram,  46 

ten  ▼.  WijcKiD,  51  Me.  590.  Wis.  191 ;  Taylor  v.  Jones,  42N.H.26. 
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tion  should  allege  the  specific  things  concerning  which  neg- 
ligence is  imputed,^  with  reasonable  particularity  only.^  It  is 
not  necessary  to  allege  that  it  was  the  duty  of  the  defendant  to 
act  skillfully,  but  the  facts  only  should  be  stated,  and  the  duty 
will  be  inferred  therefrom.^  If  abandonment  be  claimed  it 
should  be  stated,  although  evidence  showing  it  might  be  admis- 
sible under  allegations  that  the  defendant  unskillfully  con- 
ducted himself,  and  that  by  reason  of  "  defendant's  careless, 
negligent,  improper  and  unskillful  attention"  the  injury 
resulted.^  In  an  action  against  a  physician  for  malpractice, 
proof  that  he  was  a  cancer  doctor,  having  skill  and  experience 
in  the  cure  and  treatment  of  cancers,  is  not  a  variance.^  The 
action  maybe  maintained  by  the  personal  representative  of  a 
person  whose  death  occurs  by  reason  of  the  negligence  of  a 
physician.® 

Sec.  787.  Petition  against  physician. — 

Plaintiff  complains  of  the  said  J.  M.,  defendant,  for  that 
the  plaintiff,  before  and  at  the  time  of  the  retainer  of  the  de- 
fendant hereinafter  mentioned,  had  a  small  tumor  on  her  nose, 
the  precise  nature  of  which  she  did  not  know,  and  that  after- 
wards, to  wit,  on  or  about  the  day  of ,  18 — j  the 

said  plaintiff,  at  the  special  instance  and  request  of  the  said 
defendant,  employed  and  retained  him,  said  defendant,  as  a 
physician  to  treat  and  cure  the  same  for  a  reasonable  fee  and 
reward  to  be  by  her  to  him  paid ;  and  the  said  defendant 
undertook  and  entered  upon  such  retainer  and  employment ; 
yet  the  said  defendant,  not  regarding  his  duty  in  the  premises, 
so  carelessly,  negligently  and  unskilfully  treated  saia  disease, 
and  nursed  and  attended  to  said  plaintiff  for  the  cure  of  said 
tumor,  that  the  plaintiff,  by  reason  of  such  unskilf ulness,  care- 
lessness and  negligence,  has  wholly  lost  her  nose;  that  she  has 
been  greatly  injured  and  rendered  unfit  to  follow  her  lawful 
business,  which  is  that  of  a  school  teacher,  and  became  thereby 
sick  and  continued  sick  and  unable  to  attend  to  her  said  busi- 
ness and  work  for  a  long  period,  to  wit, ,  and  during  said 

period  suffered  and  was  in  great  bodily  pain,  and  was  put  to 
great  expense  in  and  about  the  cure  of  her  nose,  so  that  by 
the  defendant's  carelessness  and  unskilfulness  plaintiff  has 
suffered  damages  in  the  sum  of  $ . 

[Prayer.']  J.  P.  B,,  Attorney. 

Note. —  From  Muaaor  v.  Chase,  20  O.  S.  677.  Proof  that  the  physician 
accepted  the  employment  will  sustain  the  allegation  that  he  was  employed 
at  his  special  instance  and  request    Id. 

« Hawley  v.  Williams,  90  Ind.  160.  ^Lawson  v.  Conaway,  37  W.  Va. 

'Carpenter  v.  McDavitt,  53  Mo.  159. 

App.  393.  5  Musser  v.  Chase,  29  O.  S.  577. 

3  Jones  V.  Burtis,  88  Wis.  478.  «  Chase  v.  Nelson,  39  111.  App.  53. 
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See.  788.  Petition  for  damages  against  surgeon. — 

[Caption  and  formal  averments.'] 

That  on  the  day  of ,  18 — ^  plaintiff  met  with  an 

accident  in  which  his  left  hip  was  dislocated,  and  on  the 

day  of ,  18 — ,  for  a  reasonable  fee,  he  employed  the  de- 
fendant A.  R,  who  was  then  and  is  now  a  practicing  physi- 
cian and  surgeon  in  the  city  of  C,  who  makes  a  specialty  of 
the  practice  of  sar^ry,  and  holds  himself  out  to  the  public 
as  possessing  special  skill  in  this  branch.  That  said  defend- 
ant thereupon  undertook  such  employment  and  did  set  plaint- 
iff's said  hip,  but,  disregarding  his  duty  in  the  premises,  ne  did 
so  negligently- and  unskilfully  set  plaintiff's  nip  that  by  rea- 
son thereof  [sta/te  damages  sustainea]. 

That  by  reason  of  the  aforesaid  negligence  of  said  defend- 
ant plaintiff  has  sustained  damages  in  the  sum  of  $ ,  for 

which  he  asks  judgment  against  said  defendant. 

Sec.  789.  Petition  for  malpractice  in  wrongfully  diag- 
nosing disease. — 

Defendant  has  for  several  years  prior  to j  18 — ,  been 

engaged  in  the  practice  of  medicine  and  surgery  in  the  city 
of ,  holding  himself  out  to  the  public  as  a  physician,  at- 
tending to  all  diseases  or  ailments  or  the  human  body. 

That  on  or  about  the day  of ,  18 — ,  the  plaintiff 

T.  N.  was  afflicted  with  a  disease  of  his  right  hip,  and  on  or 
about  that  date  called  the  said  defendant  in  to  attend  and 
treat  him  for  said  disease;  that  defendant  thereupon  under- 
took to  attend  plaintiff  and  treat  said  disease,  but  that,  disre- 
garding his  duty,  defendant  wron^ully  and  carelessly  failed 
to  make  a  proper  examination  of  plaintiff,  such  as  a  physician 
of  ordinary  skill  would  have  done,  and  pronounced  said  disease 
to  be  rheumatism,  when  in  fact  it  was  a  disease  of  the  hip- 
joint,  which  said  disease  has  well-known,  peculiar  signs  and 
symptoms  which  a  physician  of  ordinary  skill  and  care  would 
at  once  detect. 

That  the  defendant,  disregarding  his  duty  as  a  physician, 
negligently  and  unskilfully  treated  the  plaintiff  for  rheuma- 
tism, and  not  hip-joint  disease,  and  continued  to  so  treat  him 
until ,  18 — . 

That  on  or  about  the dajr  of ,  18—,  plaintiff  beran 

to  entirely  lose  the  use  of  his  said  leg,  and  called  in  other  pny- 
sicians,  when  by  careful  and  thorough  treatment  plaintiff  par- 
tially recovered  the  use  of  his  said  limb,  but  that  he  will  be, 
by  reason  of  said  defendant's  negligent  treatment,  perma- 
nently crippled.  That  if  defendant  had  exercised  due  care 
and  SKill  in  the  treatment  of  plaintiff,  he  would  have  speedily 
and  completely  recovered.     [Set  oiU  any  special  dam,ages.] 

[Prayer."] 

Note.—  If  the  gravamen  of  the  aotion  against  a  physician  is  in  failing 
to  make  proper  diagnosis  and  to  prescribe  proper  remedies,  the  action  is  in 
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tort  and  not  contract  If  the  action  is  upon  contract  the  special  contract 
must  be  set  out  Wood  v.  Railroad  Co,  83  Wis.  808;  Nelson  t.  Harring^ton, 
73  Wis.  691. 

Sec.  789a.  Malpractice  —  The  answer. — A  patient  whose 
own  neglect  or  carelessness  concurs  with  the  maltreatment 
of  the  physician  in  causing  injury  cannot  recover;^  and  so  if 
the  injury  be  caused  by  the  careless  treatment  of  the  patient's 
parents  or  others  having  charge.'  The  negligence  to  consti- 
tute a  defense  must  have  concurred  in  producing  the  injury.' 

Sec.  789b.    Malpractice— Attorneys.— A  standard  of  care 

is  required  of  an  attorney  in  his  professional  conduct  as  in  the 
case  of  physicians,  and  he  is  liable  for  malpractice  where  a  client 
or  a  third  person  has  suffered  injury  through  his  negligence^ 
An  attorney  is  not  liable  for  neglect  of  a  duty  where  the  negli- 
gence complained  of  in  its  legal  effect  does  not  work  an  injury.^ 
Reasonable  care,  such  as  is  ordinarily  exercised  by  attorneys  at 
the  particular  bar,  is  probably  what  is  exacted.^ 

^  Becker  v.  Janiski,  15  N.  Y.  S.  ^  Hoosac  Tunnel   Dock    Co.    v. 

676;  Gramm  V.  Boener,  56  Ind.  497 ;  O'Brien,  137  Mass.  424,427;  Looff 

Hibbard  v.  Thompson,  109  Mass.  v.  Lawton,  97  N.  Y.  478 ;  Weeks  on 

286;   Jones  v.  Angell,  95  Ind.  376;  Attys.,  sec.  138;  State  v.  Chapman, 

Lower  v.  Franks,  115  Ind.  334.  11  O.  430. 

2  Sanderson  v.  Holland,  39  Mo.  »  Harter  v.  Morris,  18  O.  S.  492. 

App.  234.  '  Forms  of  Petitions  are  found  at 

»  Cooley  on  Torts,  p.  683.  sees.  269-271a. 
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79a  Definition  of  the  writ 

79L  There  must  be  no  adequate 
remedy  at  law, 

79a  Scope  of  the  writ 

798L  It  will  not  control  discre- 
tion. 

794  Mandamus  to  state  officials. 

79S.  Mandamuf  to  judges  and 
courts. 

79d.  Mandamus  to  county  offi- 
ciala 

797.  Mandamus  to  municipal 
officers. 

796L  Mandamus  to  township  offl- 
cera 

799.  Mandamus  to  private  cor- 
porations. 

80Q.  Application  for  the  writ  or 
petition. 

80L  Petition  bj  state  auditor  to 
compel  county  auditor  to 
correct  tax  duplicata 


Sea  802.  Petition  by  school  exam- 
iner to  compel  board  of 
education  to  fix  and  pay 
his  compensation. 

808.  Petition  to  gain  possession 

of  books  and  papers  of  a 
public  office. 

804  Petition  to  compel  railroad 
to  run  cara 

805.  Petition  to  compel  approval 
of  officer's  bond. 

800.  Motion  for  alternative  writ 

807.  Motion  and  notice  for  al- 
ternative writ 

80&  Alternative  writ 

809.  Form  of  alternative  writ 

810.  By  what  court  it  may  issaa 

811.  The  return  or  answer. 

812.  Demurrer  to  petition. 
818.  Demurrer  to  answer. 
814  Peremptory  writ 


See.  790.  Deflnitloii  of  the  writ. —  Mandamus  is  a  writ 
issued  in  the  name  of  the  state  to  an  inferior  tribunal,  a  cor- 
poration, board  or  person,  commanding  the  performance  of 
an  act  which  the  law  specially  enjoins  as  a  duty  resulting 
from  an  of9ce«  trust  or  station.^  While  the  civil  action  under 
the  code  embraces  all  such  judicial  proceedings  as  were  pre- 
viously denominated  actions  at  law  or  suits  in  equity,  it  does 
not  indnde  proceedings  in  mandamus.'  Under  recent  decis- 
ions it  is  nothing  more  than  an  action  between  the  party  on 

'O.  Ck>de,  sec.  6741.  14  0.  C.  C.  860  (Summers,  J.,  hold- 

•  Chinn  v.  Trustees,  32  O.  S.  236.    ing    at    not    appealable).    Contra, 

See  State  ex  rel.  v.  Bowersock,  1    State  ex  rel.  v.  Commissioners,  15 

O.  C.  C.  127 ;  State  ex  rel.  v.  Smiley,    0.  C.  C.  40. 
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whose  relation  it  is  broaght,  and  the  defendant,  and  is  an 
action  at  law,  the  state  being  merely  a  nominal  party.^ 
Sec.  791.  There  miist  be  no  adequate  remedy  at  law.— 

The  origin  of  this  writ  was  to  remedy  many  wrongs  for  which 
the  law  famished  no  adequate  redress,  not  to  interfere  with 
but  to  assist  in  the  administration  of  justice ;  consequently  it 
is  a  rule  that  the  writ  will  issue  only  when  the  law  provides 
no  specific  remedy,  but  in  justice  and  good  government  there 
ought  to  be  one.'  It  must  not  be  issued  where  there  is  a  plain 
and  adequate  remedy  in  the  ordinary  course  of  law;  and 
it  may  issue  on  the  information  of  the  party  beneficially  in- 
terested.' 

Sec.  792.  Scope  of  the  writ. —  The  duties  sought  to  be  en- 
forced need  not  necessarily  be  specifically  stated  by  law,  but 
they  may  sometimes  arise  by  implication.  It  extends  to  those 
who  have  placed  themselves  in  such  a  position  that  the  law 
will  impose  upon  them  duties  in  the  interest  of  the  public 
It  will  not  issue  to  enforce  private  contracts  or  obligations 
arising  merely  upon  contract,  involving  no  trust,*  but  is  con- 
fined to  civil  rights,  and  the  proceedings  should  be  the  same  as 
in  civil  actions.  Oreat  caution  should  be  exercised  by  those 
resorting  to  this  remedy  in  determining  the  exact  measure  of 
their  rights.  There  is,  however,  a  tendency  to  escape  the  ex- 
treme severity  of  the  rule  that  if  the  party  claims  more  than 
be  can  maintain  upon  trial  he  will  be  denied  relief,  dr,  if  he 
claims  less  than  his  rights,  he  cannot  recover  that  not  claimed. 
To  escape  this  perilous  rule,  courts  hold  the  difference  between 
the  two  writs  as  immaterial,  or  allow  the  alternative  writ  to 
be  amended.*  The  writ  will  issue,  therefore,  to  compel  the 
performance  of  a  number  of  acts,  or  such  distinct  acts  or  parts 
of  acts  to  which  it  is  shown  that  the  relator  is  entitled,  where 
there  is  not  such  mutual  dependence  between  the  several  acts 

1  State  ex  rel.  v.  Farmer,  7  O.  C.  C.  *  State  v.  Turnpike  Road  Co.,  16 
430 ;  Cf,  14  0.  C.  C.  660.  O.  S.  308  (1865) ;  15  O.  C.  C.  200. 

2  In  re  Turner,  5  O.  542  (1832) ;  » State  v.  Critea,  48  O,  a  174  (1891); 
Freon  v.  Carriage  Co.,  42  O.  S.  30  State  v.  Board  of  Aldermen,  1  a  G 
(1884).  80;  State   v.  Weld,  89   Minn.  496; 

»0.  Code,  sec.  6744;  Freon  v.  Car-  State  v.  Baggott,  96  Ma  68;  DiUon, 
riage  Co.,  42  O.  S^30;  State  v.  Mei-  Man.  Corp..  sec.  879;  Johnes  v.  Audi- 
ley,  22  O.  S.  534 ;  State  v.  Stewart,  6  tor  of  State,  4  O.  a  498;  Fomofl  t. 
W.  L.  B.  188-9 ;  15  O.  C.  C.  200.  Nash.  23  O.  a  335. 
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or  parts  of  acts  that  they  cannot  be  separated  or  divided.' 
The  writ  may  in  the  discretion  of  the  coart  be  ref oeed  when 
the  relator  has  slept  upon  his  rights  an  unreasonable  length 
of  time.'  Nor  will  it  issue  to  compel  a  person  to  do  some- 
thing from  which  he  is  prohibited  by  a  subsisting  decree  of 
injunction.' 

Where  a  public  oflScer  is  called  upon  to  perform  a  plain  and 
specific  duty  required  by  law,  ministerial  in  its  nature,  calling 
for  the  exercise  of  no  discretion  or  oflScial  judgment,  he  may 
be  compelled,  upon  his  refusal,  to  perform  the  same  in  the  ab- 
sence of  any  other  means  of  relief.^  This  right  depends  upon 
the  legal  duty,  which  must  be  clear,  and  its  performance  will 
not  be  excused  by  any  doubts  concerning  his  duty.'  It  will 
lie  in  all  cases  where  the  relator  has  a  clear  legal  right  to  the 
performance  of  some  official  and  corporate  act  by  a  public 
officer  or  corporation,  and  there  is  no  other  specific  adequate 
remedy.'  A  plain  dereliction  of  duty  must  be  established*' 
The  writ  cannot  be  adopted  to  try  the  title  to  an  office,  and 
is  never  issued,  when  a  person  is  in  office  by  color  of  right,  to 
admit  another  thereto.  The  proper  remedy  in  such  cases  is 
an  information  in  the  nature  of  qtio  warranto.^ 

Although  the  question  of  strict  title  cannot  be  determined 
in  mandamus,  yet  sufficient  investigation  may  be  made  in  a 
case  where  it  is  sought  to  compel  the  approval  of  a  bond,  to 
ascertain  whether  a  certificate  of  appointment  held  by  the  re- 
lator ]a  prima  facie  evidence  of  title ;'  and  it  has  been  resorted 

1  State  ex  reL  ▼.  Crites,  supra.  State  v.  Dunn,  12  Am.  Dea  86 ;  State 

'Chinn  v.  Trustees,  82  O.  a236;  ex  reL  v. Sullivan,  88  Wi&  416 ;&  a, 68 

State  ex  reL  t.  Commiasioners,  18  N.  W.  Rep.  677 ;  State  ex  reL  ▼.  Plam- 

O.  a  886.  back.  64  N.  W.  Rep.  667  (Neb.,  1808) ; 

'  Railroad  Ca  t.  Commissioneis,  7  People  v.  Goetting,  80  N.  R  Rep.  968 

a  a  27a  (N.  Y.,  1892).  where  a  pnma facie  title 

4  State  ex  reL  v.  Moore,  42  O.  a  108.  to  a  public  office  is  shovvn,  manda- 

*  State  ex  reL  t.  Auditor,  48  O.  a  mus  will  lie  to  obtain  possession  of  the 
811.  books  of  the  office,  but  not  to  try 

*RaihxMui  Ca  v.  Commissioners,  1  title.    Ewing  v.  Turner,  86  Paa  Repi 

a  a  7a  26I  (Okla.,  1894). 

7  Ex  parte  Black,  1  O.  a  80;  Moses  ^State  ex  reL  v.  Plambeck,  64  N. 

on  Mandamus,  124;  State  ex  reL  t.  W.  Rep.  667  (Neb.,  1898).    See  State 

Commissioners,  20  O.  a  480.  ex  reL  v.  Council,  66  N.  W.  Rep.  670 

•  St  Louis  County  Court  v.  Sparks,  (Mich.,  1893> 
10  Ma  117;  &  c,  46  AnL  Dec.  865; 
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to  as  the  speediest  and  best  method  of  settling  a  dispute  be- 
tween two  claimants  to  a  mnnioipal  office/  and  to  compel  the 
recognition  otBkde  facto  officer  antil  the  rights  of  the  parties 
can  be  determined.* 

See.  793.  It  will  not  control  discretion. —  While  a  writ 
will  issue  to  compel  an  officer  or  an  inferior  tribunal  to  exer- 
cise its  judgment,  or  to  proceed  to  discharge  any  of  its  func- 
tions, or  to  perform  an  act  which  may  be  discretionary,  it 
cannot  be  used  to  control  discretion  whether  the  act  be 
judicial  or  one  qtMsi-jndiQial  in  its  nature.'  If  no  private 
rights  intervene,  courts  cannot  compel  the  exercise  of  discre- 
tion.* The  expediency  of  the  construction  or  repair  of  a 
bridge  is  discretionary  with  the  commissioners**  The  discre- 
tion of  an  officer  must  be  exercised  upon  his  own  responsibil- 
ity, and  no  other  tribunal  can,  in  the  absence  of  bad  faith, 
fraud  or  gross  abuse  of  discretion,  interfere  or  control  it, 
whatever  differences  of  opinion  there  might  be  as  to  the  pro- 
priety of  the  action.'  The  writ  will  be  allowed,  however, 
where  there  has  been  a  clear  abuse  of  discretion,^  and  will  also 
compel  a  recusant  officer  to  exercise  it  by  setting  him  in  mo- 
tion, and  requiring  him  to  act  promptly  in  obedience  to  law." 
But  it  cannot  be  invoked  to  correct  errors,*  nor  to  compel 
a  general  course  of  official  conduct.  An  officer  who  disre- 
gards or  violates  his  duty  may  be  required  to  perform  a 
certain  act  or  vacate  an  order,  or  to  perform  a  public  duty ; 
but  no  suggestion  as  to  the  manner  of  performance  can  be 

1  Keough  V.  Board,  156  Mass.  403.  *  State  ex  rel.  ▼.  Commissioziera,  49 

2  In  re  Delgado,  140  U.  a  580.  O.  S.  301. 

3  R.  S.,  sec.  6742 ;  CommissioDers  v.  <  Turnpike  Road  v.  GJommissionera, 
Commissioners,  24  O.  S.  401 ;  State  v.  1  O.  S.  149.  This  case  is  evidently 
Harris,  17  O.  S.  608 ;  Burnett  v.  overruled  on  the  point  of  compelling 
Auditor,  12  O.  54;  Commissioner  action.  State  ex  reL  v.  Moore,  42 
V.  Board,  89  O.  a  628 ;  State  v.  Com-  O.  a  108 ;  1  O.  a  149 ;  State  v.  Har- 
missioners,  26  O.  a  24;  Ex  parte  ris,  17  O.  a  608 ;  State  ex  reL  v.  Rich- 
Black,  1  O.  a  80;  State  ex  reL  v.  ardson,  40  O.  a  652;  State  ex  reL  v. 
Campbell,  48  O.  a  442;  Dalton  v.  Erman,  18  W.  L.  R  178;  Moses  on 
State,  48  O.  a  652;  State  v.  Smith,  6  Mandamus,  sea  7a 

W.  I*  B.  881 ;  State  ex  r«L  v.  Com-  "*  Virginia  v.  Rives,  100  U.  a  82a 

missioner,  49  O.  a  801 ;  State  ex  rel.  ^  Littlefield  v.  Newell,  27  AtL  Rep. 

V.  Crites,  48  O.  a  460;  State  ex  reL  110  (Ma,  1893);  State  ex  reL  v.  Com- 

▼.  Commissioners,  26  O.  a  864.  missioners,  81  O.  a  451. 

^Turnpike  Road  v.  Commissioners,  > State  ex  reL  v.  Crites,  48  (X  S. 

1 0.  a  149.  460. 
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made,  as  coarts  will  not  become  schools  for  the  training  of  the 
inefficient.^ 

Sec.  794*  Mandamus  to  state  officials. — Mandamus  is  issued 
upon  the  theory  that  the  judiciary  of  a  state  is  supreme, 
and  that  its  authority  is  absolute  in  the  determination  of  all 
legal  questions  brought  before  it,  and  that  no  person  is  placed 
beyond  the  restraining  authority  of  the  law.  The  propriety 
or  impropriety  of  issuing  the  writ  is  determined,  not  by  the 
office  of  the  person  to  whom  it  is  directed,  but  by  the  nature 
of  the  thing  to  be  done.'  There  are  many  duties  imposed  by 
law  upon  the  governor  of  a  state,  and  if  the  writ  were  not 
allowed  to  issue  against  him  it  would  be  impossible  to  obtain 
redress  for  the  violation  of  many  rights.'  Although  the  dis- 
cretion of  a  governor  cannot  be  controlled  by  judicial  power, 
yet  as  to  any  ministerial  act  which  may  be  required  of  him 
affecting  any  specific  private  right  he  is  amenable  to  the 
compulsory  process  of  a  court  by  mandamus.*  This  doctrine, 
however,  is  disputed  by  a  strong  array  of  authority.*  It  will 
therefore  lie  to  compel  the  governor  to  issue  a  proclamation 
enjoined  upon  him  by  law;*  but  not  to  compel  him,  as  a 
member  of  a  canvassing  board,  to  re-assemble  the  board  and 
to  ascertain  and  count  certain  votes,  containing  the  initial  let- 
ter only  of  the  Christian  name  of  a  candidate,  as  different 
from  those  votes  containing  the  full  Christian  name,  in  the 

1  State  ex  reL  t.  Murphy,  8  O.  C.  G  State  ex  reL  v.  Churchill,  66  N.  W. 

332;  State  ex  rel  v.  Columbus,  19  Rep.  484-6  (Neb.,  1893> 

W.  Lb  B.  847 ;  State  ex  rel.  v.  Francis,  '  Marbury  ▼.  Madison,  1  Cranch, 

95  Ma  44.    A  rule  without  exception  170. 

is  that  the  writ  of  mandamus  will  *  State  v.  Martin,  88  Kan.  64L 

not  be  allowed  to  compel   officers  « State  v.  Chase,  5  O.  a  628  (1866); 

vested  with  discretionary  powers  to  State  v.  Thayer.  47  N.  W.  Rep.  704 

make  a  particular  decision,  or  to  set  (Neb.,  1891) ;  Martin  v.  Ingham,  88 

aside  one    already  made,  notwith-  Kan.  641;   State  v.  Blasdel,  4  Nev. 

standing  such  decision  is  erroneous  241 ;  Middleton  v.  Low,  30  Cal.  696 ; 

in  the  sense  that  it  may  be  reversed  Greenwood,  eta.  Land  Ckk  v.  Routt» 

upon  appeal,  writ  of  error,  or  other  17  Cola  156;  Gray  v.  State,  72  Ind. 

appellate  proceeding;    See  State  v.  667. 

Commissioners  of  Hamilton  County,  ^  State  ex  rel  v.  Stone,  26  S  W. 

96  O.  &  864;  People  v.  Chapin,  104  Rep.  876  (Mo.,  1894),  and  numerous 
N.  Y.  96;  10  N.  £.  Rep.  141 ;  People  cases  cited  by  the  court;  High,  Ex. 
v.  Board  of  Auditors,  10  Mich.  807;  Rem.,  sea  118;  Merrill  on  Manda- 
14  Amer.  &  Eng.  Enc.  Law,  and  note ;  mus,  sec.  95  et  seq. 

<^  State  V.  Chase,  mtprcu 
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absence  of  an  averment  that  the  votes  were  intended  for  dif- 
ferent persons.^  And  where  the  governor,  auditor  and  sec- 
retary of  state  have  made  an  apportionment  of  the  state  for 
members  of  the  general  assembly,  they  cannot  be  required  by 
mandamns  to  make,  another  apportionment,  unless  the  one 
made  so  far  disregards  the  principles  prescribed  by  the  con- 
stitution as  to  warrant  the  court  in  saying  that  there  was 
in  fact  no  apportionment  made,  and  that  what  was  done  was 
null  and  void.* 

The  writ  may  also  be  invoked  to  compel  an  auditor  of  state 
to  perform  a  ministerial  act,'  such  as  to  compel  the  payment 
of  an  appropriation,*  or  to  accept  returns  for  taxation,'  or  to 
apportion  taxes,^  but  not  to  draw  a  warrant  for  the  payment 
of  articles  not  authorized  to  be  purchased  by  an  agent  of  the 
state,^  or  for  the  payment  of  compensation  of  officials  not 
authorized  by  law.^  A  state  insurance  commissioner  cannot 
be  compelled  to  issue  a  certificate  of  authority  to  a  corpora- 
tion organized  under  the  laws  of  another  state  to  do  busi- 
ness upon  a  plan,  by  the  laws  of  which  state,  companies  of 
other  states  are  not  entitled  as  of  right  to  a  certificate  of 
authority  to  do  business  therein ;  *  nor  can  it  be  used  to  prevent 
the  commissioner  from  revoking  a  license  of  a  company ;  *•  nor 
can  the  superintendent  of  an  insane  asylum  be  compelled  to 
receive  a  discharged  patient."  A  state  reporter  may  be  com- 
pelled by  mandamus  to  deliver  manuscript  to  a  person  having 
the  contract  for  the  printing  of  tile  state  reports ; "  and  so 
may  the  trustees  of  a  state  institution  be  compelled  to  award 
and  execute  a  contract,^'  but  not  at  the  suit  of  the  lowest  re- 

1  State  ex  reL  v.  Foster,  88  O.  a  500  7  Boyer  v.  Morgan,  6  O.  a  58a 

(1888).  estate  ex  rel  v.  Williams,  84  O.  a 

3  State  ex  reL  v.  Campbell,  48  O.  a  218 ;  Fordyce  v.  Gkxlman,  20  O.  a  1. 

486.  ^  State  ex  reL  v.  Moore,  80  a  a  486. 

» State  v.  Warner,  55   Wis.  271 ;  w  State  ex  reL  v.  Hahn,  30  W.  I*  B. 

Free  Frees  Ass'n  v.  Nichols,  45  Vt  7.  891 ;  50  O.  a  714 

estate  ex  reL  v.  Oglevee,  86  O.  S.  ^i  Rutter  v.  State,  88  O.  a  40& 

211 ;  State  ex  reL  v.  Oglevee,  87  O.  a  «  Banks  v.  Dewitt,  42  O.  a  26a 

1 ;  Fordyce  v.  Godman,  20  O.  a  1.  "  Beaver  v.  Trustees,  10  O.  a  07. 

^  Bank  v.  McGregor,  6  O.  S.  45.  But  see  State  ex  rel.  v.  Barnes,  85 

estate  ex  reL  v.  Auditor,  16  O.  a  O.  a  186.    See  State  ex  reL  ▼.  Jones, 

482.  17  O.  a  148. 
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sponsible  bidder,  where  a  contract  has  already,  by  mistake, 
been  made  with  a  higher  bidder.^ 

See.  796.  Mandamus  to  Judges  and  courts. —  The  writ  of 
mandamus  may  be  issued  against  inferior  courts  as  well  as 
against  other  officials.  A  common  use  of  the  writ  is  to 
keep  inferior  courts  within  lawful  bounds,  and  it  is  now  the 
established  remedy  to  compel  inferior  courts  and  magistrates 
to  do  that  justice  which  they  are  in  duty,  and  by  virtue  of  their 
office,  bound  to  do.'  While  there  are  many  instances  where 
the  writ  has  been  resorted  to  as  against  courts,  it  would  not 
be  consistent  here  to  extensively  review  them.'  The  rule  is 
well  settled  that  it  cannot  be  used  to  correct  errors  committed 
by  a  court,  or  in  fact  any  tribunal  exercising  judicial  f  unctions.« 
It  will  also  issue  to  compel  a  court  to  exercise  a  discretion 
but  not  to  control  it* 

The  right  to  resort  to  a  writ  of  mandamus  to  compel  a 
judge  to  allow  and  sign  a  bill  of  exceptions  is  well  settled.' 
A  judge  cannot  refuse  to  allow  and  sign  a  bill  of  exceptions 
merely  because  he  feels  satisfied  that  the  relator  had  a  fair 
and  impartial  trial.^  But  he  cannot  be  compelled  to  sign  a 
bill  when  he  refuses  on  the  ground  that  it  is  not  a  true  one,' 
as  the  power  of  determining  whether  a  bill  is  true  or  not 
rests  entirely  with  the  judicial  officer  to  whom  it  is  presented,' 
and  his  decision  upon  this  question  is  final.^'    But  he  may  be 

1  State  ex  reL  t.  CommissionerB,  18  As  to  compelling  a  Justice  of  the 

O.  S.  888.  peace  to  sign  a  bill  of  exceptions,  see 

s  Virginia  v.  Bives,  100  U.  a  818-  State  ex  reL  v.  Wood,  22  O.  a  587; 

328;   Tapping  on   liandamus,  105;  State  ex  reL  v.  Bickman,  4  O.  G.  CL 

Ex  parte  Bradley,  7  WalL  864;  Mer-  24a    See  Pagb,  Judge,  v.  State,  81 

riU  on  Mandamus,  sea  186;  In  re  W.UB.  194;  51  O.  a  — . 

Turner,  6  O.  542,  54a  ^  State  ex  reL  v.  Ha  wee,  48  O.  a  la 

'See  ch.  14,  MerriU  on  Mandamus.  ^Creager  v.  Meeker,  22  O.  a  207; 

<  State  ex  reL  v.  Nemaha  Ckx,  10  Nefai  People  v.  Pearson,  2  Scanu  189 ;  &  a, 

82 ;  State  ex  reL  v.  Kinkaid,  28  Neb.  8  Scam.  270 ;  State  ex  reL  v.  Todd,  4 

641 ;  87  N. W.  Rep.  612 ;  McGee  ▼.  State,  O.  851. 

82  Nebk   149;  40  N.  W.  Rep.  220;  >  State  ex  reL  v.  Bickham,  4  aa 

State  ex  reL  t.  Holmes,  56  N.  W.  Rep.  C.  246;  Creager  v.  Meeker,  22  O.  a 

979  (Neb.,  1898).  207 ;  State  ex  rel.  v.  Linn,  8  W.  I*  B. 

*8tate  T.  Webre,  44  La.  Ann.  lOSl ;  42a 

11  8a  RepL  706.  "Creager  v.  Meeker,  22  O.  a  207; 

*State  ex  reLv.  Hawe8,48  O.  a  16;  State   v.  Todd,  supra;   Sbepard  v. 

Page  T.  Judge,  80  Gratt  417.    See  Peyton,  12  Kan.  6ia 
State  ex  reL  v.  Paul,  11  W.  L.  B.  284. 
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compelled  to  sign  a  particular  bill  which  is  conceded  by  him 
to  correctly  state  the  facts ;  ^  and  if  he  refuse  he  must  make 
known  the  cause  for  such  refusal* 

A  probate  judge  may  be  compelled  by  mandamus  to  issue  a 
warrant  for  the  discharge  of  a  patient  from  an  asylum.*  It  will 
not  issue  to  compel  a  court  to  hold  court  and  hear  an  applica- 
tion to  be  admitted  to  bail/  In  a  proper  case  mandamus  will 
issue  to  require  a  court  of  inferior  jurisdiction  to  take  bail.^ 
It  will  lie  to  compel  the  acceptance  of  a  surety  and  the  sus- 
pension of  the  jurisdiction  of  a  court,'  and  to  exercise  its  juris- 
diction.^ Where  a  judge  determines  that  he  has  not  jurisdic- 
tion, mandamus  will  not  compel  him  to  proceed  in  the  usual 
manner,  but  the  question  of  jurisdiction  must  be  determined 
on  error.®  It  may  be  awarded  for  the  correction  of  records, 
in  which  case  it  is  properly  directed  to  the  judge.'  It  will 
not  lie  to  compel  a  judge  to  appoint  counsel  in  a  criminal  case, 
when  there  is  no  such  delay  as  will  raise  the  inference  that  no 
appointment  will  be  made.** 

Sec.  796.  Mandamas  to  county  officials. —  The  writ  has 
been  used  to  compel  a  county  auditor  to  transfer  real  estate  on 
the  tax  duplicate  to  the  name  of  another  person,"  or  to  com- 
pel the  refunding  of  taxes  paid  into  the  treasury  by  mistake ;  ^- 
but  he  cannot  be  compelled  to  enter  a  tax  upon  the  duplicate 
until  the  time  arrives  for  making  it  up.'*  He  may  be  com- 
pelled to  pay  costs  in  a  criminal  case  out  of  the  county  treas- 
ury; "  to  draw  warrants  upon  the  treasury  which  are  required 
by  law;"  to  draw  a  warrant  for  the  payment  of  a  sum  of 


1  State  ez  rel  v.  Hawes,  48  O.  a 
16 ;  Douglas  v.  Loomis,  5  W.  Va.  548. 

2  State  ex  rel.  v.  Judge,  1  W.  L.  J. 
35a 

'State  ex  reL  v.  Bargoyne,  7  O.  S 
15a 
«  Kendle  v.  Tarbell,  24  O.  a  106. 

*  State  V.  Von  Martels,  11  W.  I*  R 
154. 

fi  State  ex  rel.  v.  Court  of  Common 
Pleas,  15  O.  a  377.  See  State  ex  rel. 
V.  Block,  8  W.  I*  B.  792. 

^  In  re  Turner,  5  O.  542. 

•  McBride  v.  Murray,  25  N.  Y.  a 
481. 


9  HoUister  v.  Judge,  8  O.  a  201. 

10  Baker  v.  State.  86  Wia  474 ;  56  N. 
W.  Rep.  1038  (1893). 

11  Cincinnati  College  v.  Yeatman, 
80  O.  a  276 ;  Cincinnati  College  v. 
La  Rue,  22  O.  a  469. 

13  Flack  V.  Humphreys,  24  O.  a  835 
13  Zanesville  v.  Richards,  5  O.  a  589 
**  Raber  v.  Auditor,  12  O.  a  429. 
**  State  ex  rel.  v.  Van  Jorne,  7  O.  S. 
327;  Smith  v.  Commissioners,  9  O. 
256;  State  v.  Armstrong,  12  O.  116: 
for  jury's  board,  State  ex  reL  v.  Au- 
ditor, 43  O.  a  811. 
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money  wrongfully  allowed  by  the  commissioners ;  *  to  draw 
a  warrant  for  the  payment  of  a  bill  approved  by  a  county 
official  bat  not  allowed  by  the  commissioners;'  to  issue  an 
order  for  the  payment  of  excessive  jury  fees,  even  though 
certified  to  by  the  clerk;'  to  draw  an  order  upon  the  treas- 
ury where  he  has  no  right  to  determine  the  amount,  unless 
the  same  has  been  ascertained  or  liquidated;^  or  to  com- 
pel him  to  call  attention  of  the  commissioners  to  erroneous 
taxes  charged  and  collected  in  previous  years.^  A  citizen  and 
tax-payer  of  a  school  district  is  a  proper  party  to  enforce  by 
mandamus  an  official  duty  by  the  auditor.* 

The  writ  will  be  awarded  to  compel  a  treasurer  to  pay 
orders  ^  or  to  compel  the  transfer  to  the  state  treasury  of  the 
state's  proportion  of  taxes.*  It  is  the  appropriate  remedy  to 
compel  clerks  of  courts  to  perform  their  official  duties.*  A 
clerk  may  be  compelled  to  make  out  an  order  and  certificate 
for  a  change  of  venne,^*  or  to  issue  an  execution  upon  a  judg- 
ment upon  demand  therefor,^^  or  to  enter  an  order  upon  the 
journal  of  the  court."  It  will  not  lie  to  compel  a  clerk  to  give 
a  certificate  of  election  unless  the  person  is  clearly  entitled  to 
it;'*  nor  to  compel  the  performance  of  a  municipal  act  by  a 
clerk  which  was  not  performed  at  the  proper  time,  when  no 
longer  consistent  with  the  rights  of  the  parties ;  ^^  nor  to  com- 
pel a  clerk  and  justices  to  canvas  election  poll-books  and  fur- 
nish evidence  to  a  person  upon  which  to  base  a  contest ;  ^  or 
to  abstract  votes  cast  for  a  person  to  an  office,  unless  the  same 
is  required  to  be  filled  by  the  electors  at  an  election ;  '*  or  to 

1  State  ex  reL  v.  Yeatman,  22  O.  &  *  High  on  Ex.  R^m.,  sees.  17,  2i,  80. 

546i  1*  State  v.  Shaw,  48  O.  S.  824 

'State   ex   reL  t.  McCk)nneIl,  28  "State  ex  reL  v.  Eager,  8  O.  Q  C. 

O.  a  589.                                '  681. 

s  State  V.  Merry,  84  O.  a  187.  i>  State  ex  reL  t.  Meachem,  6  O.  a 

4  CommisBioners  ▼.  Auditor,  1  O.  a  C  81. 

822.  Instate  ex  reL  v.  Dambaugh,  20 

•State  ex  reL  ▼.  Werk,  11  W.  I*  O.  a  167. 

R  89.  "  Ingerson  v.  Berry,  14  O.  a  tfl«. 

*  State  v.  HendersoD,  88  O.  a  644 ;  >•  State  ex  reL  v.  Stewart  26  O.  a 

State  V.  CappeUer,  89  O.  a  46a  216. 

^Caae  V.  Wresler,  4  O.  a  661 ;  Cass  ^^ State  ex  reL  ▼.  McGregor,  44  O.  a 

Tp.  V.  Dillon.  16  O.  a  8a  62a 

•State  ex  reL  ▼.  Staley,  88  O.  a 
269. 
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compel  a  olerk  to  transmit  papers  in  a  case  for  the  removal  of 
a  oanse  in  an  action  not  clearly  falling  within  the  law.^ 

A  prosecuting  attorney  may  be  compelled  to  indorse  his 
certificate  upon  a  contract  made  by  the  commissioners  as  re- 
quired by  law,  it  being  purely  a  ministerial  act.'  A  sheriff 
may  be  compelled  by  mandamus  to  give  notice  and  make 
proclamation  for  the  election  of  an  officer ; '  and  mandamus 
is  the  appropriate  remedy  to  compel  a  superintendent  of  a 
work-house  to  take  a  party  imprisoned  before  the  commia- 
sioner  of  insolvents.^ 

Obligations  arising  upon  contract  merely,  and  involving  no 
trusty  cannot  be  enforced  by  mandamus.*  Commissioners  of 
a  county  have  not  such  an  interest  in  a  turnpike  as  will  entitle 
them  to  prosecute  a  writ  of  mandamus  to  compel  the  com- 
pany to  repair  a  bridge.*  Mandamus  is  the  proper  remedy  to 
compel  commissioners  who  refuse  to  perform  a  duty  enjoined 
by  statute,  not  involving  judicial  discretion.^ 

1  State  e^  reL  ▼.  Babbitts,  46  O.  a  O.  a  185;  State  ex  teL  t.  Gomniis- 

1781  fiioners,  14  O.  a  516) ;  or  to  issue  an 

s  Fomoff  V.  Nash  23  O.  a  885.  order  for  the  payment  of  services  of 

'  State  9,  Brown,  88  O.  a  844  prosecuting  altomey  (State  ex  reL  v. 

4  Ex  parte  Scott^  19  O.  a  SSL  Commissioners,  20  O.  a  481 ;  State 

estate  ex  reL  ▼•  Turnpike  Road  ex  reL  v.  Gommissioners^  40  O.  a 

Co,  16  a  a  80a  881);  only  in  capital  cases  (State  ex 

*  State  ex  reL  v.  Turnpike  Road  reL  v.  Commissioners,  26  (X  a  599); 

Ca,  16  O.  a  808L  but  not  services  of  an  attorney  before 

7  State  ex  reL  v.  Harris,  17  O.  a  a  magistrate    (State  ex  reL  v.  De 

608;  Commissioners  v.  Hunt,  880.  a  Laney,  21  O.  a  648);  or  for  services 

169.    They  may  be  compelled  to  levy  in  assisting  the  prosecuting  attorney 

a  tax.    State  ex  reL  v.  Commission-  in  examining  the  annual  report  of 

ers,  85  O.  a  458;  State  ex  reL  v.  commissionera    Anderson  v.  Ck)m- 

Harris,  supra;  State  ex  reL  v.  Com-  missioners,  25  O.  a  !&    As  to  attor- 

missioners,  6  O.  a  280.   See  Tilson  v.  ney  fees  for  county  treasurer,  see 

Commissioners,  19  0. 415.  They  may  State  ex  reL  v.  Commissioners,  26 

be  compelled  to  award  a  contract  to  O.  a  864.    For  services  of  janitor  of 

a  person  entitled  thereto  (Boren  v.  court-house,  see  Dalton  v.  Commis- 

Commissioners,  21  O.  a  811 ;  State  sioners,  9  W.  L  B.  82a    Their  dis- 

V.  BettB,  4  O.  CL  C  86) ;  or  to  pay  an  cretion  in  constructing  bridges  can- 

offioer  fees  allowed  by  law  (State  ex  not  be  controlled.    State  ex  rel.  ▼. 

reL  V.  Commissioners,  41  O.  a  423) ;  Commissioners,  49  O.  a  801.     See 

or  to  approve  a  bond  (State  ex  reL  v.  State  ex  reL  v.  Commissioners,  81 

Lewis,  10  O.  a  128;  State  ex  reL  v.  O.  S.  211.  They  cannot  be  compelled 

Commissioners,  81  O.  a  451 ;  but  see  to  accept  a  bid  by  one  who  has  not 

State   ex   reL  v.  Commissioners,  7  complied  with  the  law.    American 
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See.  797.  Mandamiis  to  monlclpal  oflBcers. —  Where  an 
ofBicer  has  been  appointed  in  accordance  with  a  manicipal  or- 
dinance, the  coancil  have  no  discretion  but  must  approve  the 
bond  of  such  officer,  and  may  be  compelled  to  do  so  by  man- 
damus.^ Nor  can  a  city  solicitor  refuse  to  furnish  vouchers 
for  payment  for  lands  regularly  condemned  by  a  city  for  a 
street,  and  may  be  compelled  to  do  so  by  mandamus.'  Man- 
damus may  be  pursued  by  property  owner  to  compel  the 
opening  of  a  sewer;'  or  to  compel  the  completion  of  an  ap- 
portionment of  an  assessment  for  improvements ;  ^  or  to  com- 
pel a  city  auditor  to  draw  a  warrant.'  The  remedy  cannot 
be  adopted  to  compel  a  municipal  officer  to  perform  an  act 
authorized  by  law,  such  as  the  removal  of  an  official.' 

See.  796.  Mandamus  to  township  officers. —  A  resident 
tax-payer  of  a  school  district  has  such  a  pecuniary  and  pa- 
rental interest  as  will  enable  him  to  maintain  an  action  in 
mandamus  to  compel  a  board  of  education  to  perform  its  legal 
duty.^  This  remedy  may  also  be  pursued  to  compel  the  board 
to  appropriate  money  for  the  payment  of  bonds ; '  or  to  com- 
pel the  township  trustees  to  certify  to  the  county  auditor  the 
amount  of  tax  necessary  to  meet  township  bonds;'  or  to  com- 
pel a  township  clerk  to  dr9.w  an  order  on  a  township  treas- 
urer;" or  to  compel  township  trustees  to  levy  a  tax  to  pay 
interest  on  township  bonds."    A  relator  cannot  compel  a 

Clock  Ca  ▼.  Ck>mini88ioDer8,  81  O.  &  cannot  be  required  to  make  adver- 

41S.  SeeStateexreLv.  Commission-  tisement  required  of  him  by  ordi- 

er8»  dO  a  a  426;   State  ex  reL  y.  nanca    State  ex  reL  ▼.  Henderson, 

CommiasionerB,  26  O.  a  581.  88  O.  a  644.    City  council  cannot  be 

1  State  ex  reL  v.  Cincinnati,  11 0.  a  compelled  to  order  an  election.    Dut- 

544.    See  State  ex  reL  v.  Boyce,  48  ton  v.  Hanover,  42  O.  a  216. 

a  a  4a  estate  ex  reL  v.  Board,  eta,85  O.S. 

s  Byan  t.  Hoffman,  26  O.  a  100.  86a 

»  Springmyer  v.  States  1 0.  C  CL  501.  «  State  ex  reL  v.  Board,  27  O.  a  96. 

4  State  ex  reL  v.  Mitchell,  81  O.  a  '  State  ex  reL  t.  Trustees,  20  O.  a 

592.  28a 

•State  ex  reL  v.  Cleveland,  ?2  W.  w State  ex  reL  v.  Williams,  29  O.  a 

I*  BL  lia  161.    See  Case  v.  Wresler,  4  O.  a  561. 

*  State  ex  reL  v.  Murphy,  8  O.  G  Q  n  Shoemaker  v.  Goshen  Township^ 

882.    A  board  of  city  fire  oommis-  14  O.  a  569;  State  ex  reL  v.  Trustees, 

■ioners  cannot  be  compelled  to  re-  14  O.  a  68a     But  see  Hopple  v. 

store  a  discharged  officiaL    State  ex  Brown  Township^  18  O.  a  811. 
reL  V.  Board,  26  O.  a  24    City  clerk 
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board  of  education  to  award  a  contract  unless  he  shows  a 
clear  legal  right.' 

Sec.  799.  Mandamus  to  priTate  corporations. — It  is  well 
settled  that  the  writ  will  lie  to  exercise  a  visitorial  power 
over  private  corporations,  to  keep  them  within  their  lawful 
powers,  and  to  correct  and  punish  abuses  of  their  franchises.' 
The  weight  of  authority,  however,  seems  to  hold  that  manda- 
mus is  not  the  proper  remedy  to  compel  the  transfer  of  shares 
of  stock  in  a  purely  private  moneyed  corporation.'  This  rule 
is  based  upon  the  theory  that  there  is  an  adequate  remedy  at 
law  in  damages,  or  by  a  suit  in  equity  to  compel  the  specific 
performance  by  enforcing  the  issue  and  delivery  of  the  cer- 
tificate ;  ^  and  upon  the  same  principle  the  writ  will  not  issue 
to  compel  a  corporation  to  issue  bonds  to  one  of  its  creditors 
in  order  to  obtain  the  benefit  of  a  mortgage  security,  where 
the  right  thereto  is  doubtful.* 

Courts  in  some  instances  have  allowed  the  writ  to  restore 
a  person  to  membership  in  an  incorporated  company;  but 
where  a  civil  action  in  damages  has  been  brought  for  the  loss 
sustained  by  such  expulsion,  the  right  to  mandamus  is  thereby 
waived.*  The  authorities  are  somewhat  divided  upon  this  ques- 
tion, some  holding  that  the  writ  will  lie  to  compel  the  rein- 
station of  an  expelled  member,^  though  the  general  tendency 
of  the  courts  is  to  refrain  from  the  domestic  broils  of  voluntary 
associations.*  Where  a  corporation  is  in  the  hands  of  a  receiver, 
mandamus  will  not  issue  against  both  corporation  and  receiver' 
for  the  purpose  of  directing  their  conduct  with  reference  to 

estate  ex  rel.  v.  Board,  42  O.  S.  and  cases  cited;  Cushman  v.  Thayer 

374.  M.  Ca,  76  N.  Y.  865 ;  Railway  Co.  ^. 

'Merrill  on  Mandamus,  sec.  157.  Robbins,  85  N.  Y.  500;  Ham  v.  Rail- 

<  Freon  v.  Carriage  Company,  42  road  Ca,  29  O.  S.  174.    Contra^  Rice 

O.  a  80;  Merrill  on  Mandamus,  sec.  v.  Rockefeller,  81  N.  R  Rep.  907. 

160;  Wood  on  Mandamus,  28;  High  SHam  v.  Railway  Ca,  29  O.  &,  174. 

on  Ex.  Rem.,  sea  818 ;    Murray  v.  *  State  ex  rel.  v.  Slavonska  Ltpa,  26 

Stevens,  110  Mass.  95 ;  State  ex  rel  O.  S.  665.    See  Merrill  on  Mandamus. 

V.  Carriage  Ca,  11  W.  L.  R  108,  and  sees.  170-71. 

cases  cited.  See  Slemmons  v.  Tbomp-  ?  Evans  v.  Club^  50  Pa.  St  107. 

son,  81  Paa  Rep.  514  (Greg.,  1892);  « People  ex  rel.  v.  Church,  68  N.  Y. 

State  ex  reL  v.  Carpenter.  51  O.  S.  83.  108 ;  Hershiser  v.  WiUiama,  24  W.  L. 

estate  ex  rel.  v.  Carpenter,  8upra;  R  814;  &  a,  6  (X  CL  CL 147,  and  cases 

Freon  v.  Carriage  Company,  suprOf  cited.   - 


§  800.]  MANDAMUS.  909 

the  operation  of  the  company.^  The  right  of  shareholders 
of  a  corporation  to  inspect  the  books  may  be  enforced  by 
mandamus.^  It  has  been  held  that  a  natural-gas  company, 
being  somewhat  public  in  its  nature,  owes  a  duty  to  supply 
gas  to  all,'  and  may  therefore  be  compelled  by  mandamus  to 
furnish  gas  to  those  entitled  to  receive  it.* 

Sec.  800.  Application  for  writ  or  petition. —  At  one  time 
the  alternative  writ  was  the  only  pleading  on  the  part  of  the 
relator,  which  was  given  the  same  effect  as  ordinary  plead- 
ings in  a  civil  action.*  Under  existing  statutes  in  Ohio,  ap- 
plication for  the  writ  must  be  by  petition,  in  the  name  of  the 
state,  on  relation  of  the  person  applying,  and  verified  by  affi- 
davit.* The  verified  petition  is,  therefore,  the  pleading  on 
the  part  of  the  relator.  The  petition,  affidavit  and  order  al- 
lowing the  writ  must  all  be  embodied  in  the  writ,  thus  mak- 
ing it  simply  a  medium  through  which  the  petition,  affidavit 
and  order  are  conveyed  to  the  defendants.^  The  ordinary 
rules  of  pleading  are  applicable  to  the  remedy.  The  plead  ings 
have  the  same  effect,  and  must  be  construed  and  may  be  amended 
as  in  other  actions.®  It  is  to  the  petition  we  look  for  the  es- 
sential averments  to  sustain  the  action.  Motions  may  be  made 
to  require  the  relator  to  make  his  pleading  definite  and  certain.® 
The  petition  must  allege  facts  sufficient  to  show  that  the 
officer  against  whom  it  is  prayed  has  omitted  a  manifest  duty. 
It  should  contain  not  only  the  affirmative  allegations  of  pro- 

1  State  ex  reL  ▼.  Bailroad  Ckx,  85  84  N.  &  Bep.  818  (lod,  1898);  8  Am. 

O.  a  154.  &  Eng.  Eocy.  of  Law,  pp^  1284-89 ; 

3  State  ex  reL  v.  Farmer,  7  O.  C  GL  People  v.  Manhattan  Gas  Ca,  tupra; 

429.  Williams  v.  Gas  Ca,  supra;  Gaslight 

s  Cook  on  S.  &  Su,  sec.  674.    To  the  Ckx  v.  Richardson,  supra, 

same  effect  are  the  following  adju-  ^  Fornoff  v.  Nash,  28   O.  S.    885 

dicated   cases:    State  ▼•    Columbus  (1872).     This  is  so  held  in  several 

Gaslight  &  Coke  Ca,  84  O.  S.  572 ;  jurisdictions.   Merrill  on  Mandamus, 

New  Orleans  Gaslight  Co.  ▼.  Louisi-  sec.  25a 

ana  Light  &  Heat  Producing,  etc.  ^  O.  Code,  sec.  6748.    As  to  verifica- 

Ca«  115  U.  &  656;  6  Sup.  Ct  Rep.  tion.  Black  v.  Auditor,  26  Ark.  287; 

862;  People  v.  Manhattan  Gaslight  People  v.  Chicago,  25  IlL  48a 

Ca,  45  Barb.  186;  Gibbs  ▼.  Gas  Co.,  estate  ex  rel.  ▼.  Dalton,  1  O.  Q  Q 

180X7.  a  896;  9  Sup.  Ct  Rep.  558;  119. 

Williams  v.  Gas  Ca,  52  Mich.  499;  ^O.  Code,  sea  6751. 

18  N.  W.  Rep.  286 ;  Gaslight  Ca  ▼.  •  State  ex  rel  v.  Dalton,  1  O.  C.  a 

Richardson,  68  Barb.  487.  119 ;  Fornoff  t.  Nash,  28  O.  &  S85w 

« Portland  Nat  Gas  Ca  ▼.  States 


910  MANDAMUS.  L§  ^^1* 

ceedings  necessary  to  entitle  the  party  to  the  process  pniyed 
for,  but  it  must  also  be  averred  that  other  facts  which  would 
justify  the  omission  do  not  exist.  The  facts  which  go  to  con- 
stitute the  duty,  that  the  omission  is  without  excuse,  that  the 
relator  is  clearly  entitled  to  due  performance,  that  he  will  be 
prejudiced  by  non-performance,  and  that  he  has  no  other 
adequate  remedy,  must  be  pleaded  distinctly  and  issuably.^ 
Formerly  no  reply  was  allowed,'  and  allegations  of  fact  in  the 
answer  inconsistent  with  the  statements  of  fact  in  the  writ 
were  deemed  controverted,  as  upon  a  specific  denial,  without 
reply.'  But  now  the  plaintiff  may  demur  to  the  answer  or 
reply  to  any  new  matter  therein;  and  the  defendant  may 
demur  to  the  reply  as  in  a  civil  action.^ 

In  mandamus,  as  in  civil  actions,  a  general  demurrer  to  the 
reply  will  search  the  record  and  put  in  issue  the  suflBciency  of 
the  petition.*  An  application  for  a  mandamus  to  compel  a 
judge  to  sign  a  bill  of  exceptions  should  be  accompanied  by 
the  bill  which  was  tendered  him  for  allowance.'  Formerly  a 
relator  was  required  to  show  himself  entitled  to  the  relief 
demanded  or  he  could  take  nothing.  But  as  the  remedy  is 
now  a  civil  action,  a  more  liberal  judgment  is  awarded ;  and 
where  the  whole  prayer  cannot  be  granted,  a  portion  will  be 
granted.'' 

Sec.  801.  Petition  by  state  auditor  to  compel  county 
auditor  to  correct  tax  duplicati^. — 

[GaptionJ] 

The  relator,  E.  W.  P.,  says  that  he  is  now,  and  has  been 

since  the day  of ,  18 — ,  the  duly  elected,  qualified 

and  acting  auditor  of  the  state  of  Ohio,  and  that  the  defend- 
ant F.  R.  is  now,  and  has  been  since  the day  of ,  18 — , 

the  duly  elected,  qualified  and  acting  auditor  of county, 

Ohio.    Relator  further  says  that  the  city  of  0.  is  a  city  of  the 

grade  and  of  the class,  and  was  during  the  period 

of  time  hereinafter  referred  to ;  and  that  the  values  of  differ- 
ent pieces  of  property  in  said  city  are,  and  during  the  period 

1  State  ex  reL  v.  Bickham,  4  O.  G  Q  «  Old  Code,  sec.  677. 

246 ;  High  on  Ex.  Rem.,  sees.  10,  12,  'State  ex  rel.  v.  Union  Tp.,  9  O.  a 

586 ;  12  III  254 ;  9  Neb.  92 ;  15  Barb.  599  (1859). 

607.    AU  the  facts  showing  the  re-  « O.  Code,  sec.  6749. 

lator's  right  to  the  writ  must    be  >  State  ex  rel.  v.  Crites,  48  O.  &  142. 

stated.    People  t.  Church,  8  Lana  ^  Creager  v.  Meeker,  22  O.  S.  207. 

484;  State  v.  Hammerstein,  95  Ma  ?  Ross  v.  Board,  42  O.  a  879. 
169. 
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of  time  hereinafter  referred  to  were,  equalized  by  an  annual 
board  of  equalization,  as  provided  in  the  statutes  of  the  state. 

Relator  further  says  that  the  total  amounts  added  to  and 
deducted  from  the  values  of  different  pieces  of  realty  in  said 
city  by  the  said  annual  boards  of  equalization  for  the  years 
18 — ,  18 — ,  18 — and  18 — y  were  as  follows:  [State  amounts 
added.'} 

Relator  further  says  that  the  said  amounts  added  and  de- 
ducted are  in  addition  to  and  exclusive  of  the  amounts  added 
and  deducted  by  said  boards  of  equalization  respectively  to 
and  from  the  values  of  the  new  entries,  new  buildings  and 
buildings,  orchards,  timber,  ornamental  trees  and  groves  de- 
stroyed of  each  year,  as  said  values  were  presented  to  them 

by  the  auditor  oi county  and  the  assessors  of  0. ;  and 

that  said  deductions  are  also  in  addition  to  and  exclusive  of 
the  amount  deducted  by  said  boards  themselves  for  buildings, 
orchards,  timber,  ornamental  trees  and  groves  destroyed  in 
each  year,  where  the  assessor  had  failed  to  make  return  of 
the  destruction  of  the  same  and  to  fix  a  value  thereto. 

Relator  further  says  that  in  each  of  said  years  from  18 —  to 
18 — ,  inclusive,  said  boards  illegally  reduced  the  value  of  real 

Croperty  of  the  city  of  C.  below  its  aggregate  value  as  fixed 
y  the  state  board  of  equalization  and  below  its  aggregate 
value  on  the  duplicate  of  the  preceding  year,  exclusive  of  the 
addition  of  the  value  of  the  new  entries  and  new  structures  of 
each  year  over  the  value  of  the  buildings,  orchards,  timber, 
ornamental  trees  and  groves  destroyed  of  each  year ;  and  that 
the  illegal  reduction  in  each  year  of  said  aggregate  value  is 
the  difference  between  the  several  amounts  added  and  de- 
ducted as  set  forth  in  the  figures  above. 

Relator  further  says  that  on  the day  of ,  18 — , 

the  defendant  as  auditor  of ,  H.  county,  addressed  a  com- 
munication to  him  as  auditor  of  state,  as  provided  in  section 
166,  Revised  Statutes,  setting  forth  the  facts  hereinbefore 
stated  as  to  the  actions  of  the  boards  of  equalization  of  the 
city  of  C.  for  the  years  18 — ,  18 — ,  18 —  and  18 — ,  and  request- 
ing instructions  from  him  as  to  his  duty  in  the  premises;  that 
on  the day  of ,  18 — ,  relator,  as  auditor  of  state,  ad- 
dressed a  communication  to  the  defendant  as  auditor  of 

county,  in  which  relator  expressed  the  opinion  that  the  said 
board  had  acted  illegally  in  making  their  deductions  in  ex- 
cess of  their  additions  as  aforesaid  in  each  year;  and  instructed 
him  that  he  regarded  such  deductions  as  illegal  and  void. 

Relator  further  says  that  on  the day  of ,  18 — ,  said 

auditor  of county  addressed  a  communication  to  relator  in 

answer  to  the  communication  of  relator  of  the day  of 

J  18 — .  as  aforesaid;   that  in  said  communication  said 

auditor  declined  to  regard  as  illegal  the  deductions,  or  any 
part  thereof,  made  during  the  years  18 — ,  18 — ,  18 —  and  18— 
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by  said  boards  of  equalization ;  and  to  correct  the  valaation 
oi  any  of  the  pieces  of  property  whose  values  were  illegally 
reduced  by  said  boards;  and  to  charge  upon  the  duplicate  the 
taxes  omitted  by  reason  of  said  illeg:al  deductions. 
Wherefore  relator  prays  that  a  writ  of  mandamus  may  issue 

commanding  the  defendant,  as  auditor  of county,  that  he 

proceed  according  to  law  to  correct  on  the  duplicate  for  the 
years  18 — y  18—,  18—,  18—,  18—  and  18 — ,  the  values  of  the 
property  from  which  said  deductions  were  illegally  made ;  and 
to  charge  the  taxes  against  the  same  according  to  law. 
(Signed)  D.  K.  W., 

Attorney-General. 
H.  6.  S. 
[  Verification.]  T.  MoD. 

NOTB. —  From  State  ex  reL  Poe  ▼.  Raine,  47  O.  S.  447,  which  approved 
this  form,  holding  it  to  be  the  duly  of  a  county  auditor  to  disregard  acts  of 
a  board  of  equalization  in  excess  of  their  authority,  and  that  the  action  of 
the  auditor  in  this  regard  may  be  controlled  by  the  state  auditor. 

See.  802.  Petition  by  school  examiner  to  compel  board 
of  edacation  to  fix  and  pay  his  compensation. — 

The  relator  says  that  on  the day  of ,  18 — ,  he  was 

duly  appointed  a  member  of  the  board  of  examiners  of  teach- 
ers "within  and  for  the  school  district  of  C.  for  the  term  of 
three  years  from  the  said  date,  and  duly  Qualified  and  en- 
tered upon  and  discharged  the  duties  of  saia  office.  That  at 
the  expiration  of  said  term  he  was  again  appointed  for  a  fur- 
ther term  of  three  years,  and  by  renewed  appointments  con- 
tinued to  hold  said  office  and  to  discharge  its  duties  until 

,  18 — .    That  at  the  time  when  he  was  so  appointed 

and  entered  upon  the  duties  of  said  office  no  compensation 
had  been  fixed  therefor,  and  that,  although  well  knowing  its 
duty  to  fix  and  pay  a  compensation  to  relator  for  his  serv- 
ices, the  defendant  wholly  failed  either  to  fix  or  pay  any 

compensation  to  relator  for  such  services  until ,  18 — , 

when  it  fixed  the  compensation  for  said  office  at dollars 

a  year;  that  subsequently  defendant  determined  that  the 
payment  of  such  compensation  so  fixed  should  commence 

,  18,  and  in or ,  18—,  paid  the  relator  for  his 

services  under  said  appointment  for  the  period  between 

— ,  18 — ,  and ,  18 — ,  at  the  rate  of  dollars  per 

annum. 

And  the  relator  says  that  during  all  of  said  period  of  serv- 
ice he  continually  urged  upon  and  demanded  of  the  members 
of  said  defendant  board  the  fixing  and  paying  of  his  compen- 
sation, but  that  said  defendant  has  wholly  failed  and  refused 
to  fix  or  pay  him  any  compensation  as  a  member  of  said  board 
of  examiners  prior  to j  18 — . 
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And  relator  avers  that  said  defendant  has  always  been  in- 
formed of  the  claim  of  the  relator. 

Wherefore  relator  prays  that  a  writ  of  mandamus  issue 
commanding  said  board  of  education  to  fix  and  pay  to  relator 
a  reasonable  compensation  for  his  services  as  a  member  of  said 

board  of  examiners  for  the  period  between ^  18 — ,  and 

y  18 — J  and  for  all  otner  proper  relief. 

R.  El.,  Attorney  for  Eelator. 

NOTB. — From  State  ex  rd.  ▼.  Board  of  Education  of  Cincinnati,  Supreme 
Court,  unreported,  Na  2066. 

See.  808.  Petition  to  gain  possession  of  books  and  papers 
to  public  oflBce. — 

[CaptionJ] 

That  at  the  general  election  held  in  the  state  of  Ohio  on 

the day  of ,  18 — ,  for  the  election  of  state  and  county 

officers,  the  relator,  M.  and  B.  were  the  only  candidates  for 

whom  votes  were  cast  for  the  office  of  auditor  of county, 

Ohio,  the  said  relator,  M.  and  B.  having  previousljr  been 
legally  nominated  by  their  respective  political  parties  in  con- 
vention assembled  for  that  purpose. 

That  the  relator  received  the  highest  number  of  votes  cast 

for  said  office  for  a  term  of  two  years  beginning  on  the 

day  of ,  18 — ,  at  said  election,  and  was  auly  declared 

elected  by  the  board  of  deputy  supervisors  of  said  county ; 

and  was,  on  the  day  of  ,  18 — ,  duly  commissioned 

by  the  governor  of  said  state  as  such  auditor,  filed  his  bond, 
which  was  duly  approved  by  the  board  of  county  commission- 
ers of  said  county  on  the day  of ,  18 — ,  and  took  the 

oath  of  office  on  the  same  day. 

That  on  the day  of ,  18 — ,  the  relator  demanded 

of  the  said  M.,  who  for  the  immediately  preceding  term  of  four 
years  had  been  auditor  of  said  office,  and  still  continued  such 
auditor,  the  possession  of  the  said  office  of  auditor,  and  the 
books,  papers  and  other  property  pertaining  to  the  same,  but 
he,  the  said  M.,  refused  to  surrender  the  possession  thereof, 
or  anything  connected  therewith,  and  still  so  refuses. 

Wherefore,  etc.,  that  he  should  not  be  compelled  to  deliver 
the  possession  of  the  books,  papers  and  other  property  per- 
taining to  said  office  to  the  relator. 

NOTB.—  Based  on  the  doctrine  of  Ewing  v.  Turner,  86  Paa  Bep.  951,  and 
cases  there  cited.    See  ante,  sec.  793. 

Sec.  804.  Petition  to  compel  railroad  to  run  ears. — 

That  the  Bailroad  Company,  a  corporation  of  the 

state  of ,  duly  incorporated  under  the  general  laws  of 

this  state,  was  authorized  by  its  said  charter  to  construct  and 
operate  a  railroad  for  the  transportation  of  freight  and  pas- 
sengers from to . 
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That  said  railroad  has  for  a  long  time  constitated  a  direct 
and  Important  route  for  publio  travel,  greatly  accommodating 
the  same,  and  necessary  for  the  public  convenience. 

That  the  said  railroad  is  bouna  by  the  terms  of  its  charter 

to  run  its  cars  and  transport  passengers  from  the  said to 

the  said to  such  an  extent  as  to  afford  reasonable  accom- 
modation to  the  traveling  public. 

That  said  railroad  on  tne day  of ,  18 — ,  wholly 

discontinued  the  running  of  its  said  trains  from to , 

and  now  stop  at ,  about miles  from  the  said , 

although  often  requested  by  plaintiff  and  others,  who  were 

desirous  of  being  transported  to  the  said ,  to  continue 

their  passage  to  the  said ,  as  required  by  their  said  char- 
ter, but  that  it  has  ever  since  refused  and  still  refuses  to  run 
its  said  trains  over  that  part  of  the  road  between  the  said 

and  the  said ,  to  the  great  damage  and  inconvenience 

of  plaintiff  and  many  others  residing  at  the  said . 

I^laintiff  therefore  prays  that  a  writ  of  mandamus  may  be 
issued,  directed  to  the  said  Eailroad  Company,  com- 
manding them  to  run  their  said  trains  from to ,  as 

required  by  their  said  charter. 

lOath.]  ' 

See.  805.  Petition  to  compel  approval  of  oflBeer's  bond. — 

[Caption  and  formal  avermefit.'] 

That  at  the  general  election  held  on  the day  of  Novem- 
ber, 18 — ,  in  the  county  of ,  and  state  of  Ohio,  the  relator 

was  duly  elected  sheriff  of  said  county  for  a  term  of  two  years 
from  the day  of ,  18 — . 

That  on  the day  of ,  18 — ,  he  was  duly  commis- 
sioned by  the  governor  of  said  state  as  such  sheri&  for  said 
term,  and  has  taken  the  oath  of  ofSce. 

That  on  the  day  of ,  18 — ,  the  auditor  of  said 

county  issued  a  written  call  to  0.  D.,  E.  F.  and  G.  EL,  the 
persons  constituting  the  board  of  county  commissioners  of 
said  county,  convening  them  in  special  session  at  said  audit- 
or's oflBce  on  the day  of ,  18 — . 

That  pursuant  to  said  call  said  commissioners  met  in  said 
auditor's  office  for  the  purpose  of  considering  the  approval  of 
the  official  bond  of  the  relator  as  such  sheriff. 

That  the  relator,  while  said  board  was  so  in  session,  pre- 
sented to  it  his  official  bond  as  such  sheriff,  payable  to  the 

state  of  Ohio  in  the  penal  sum  of thousand  dollars,  duly 

signed  bj^  himself  as  principal  and other  persons  as  sure- 
ties, to  wit:  [name  therri]^  and  acknowledged  oefore  a  notary 
publio  of  said  county,  conditioned  according  to  law,  for  the 
approval  of  said  board. 

That  with  said  bond  the  relator  then  and  there  presented 
his  commission  to  said  board  as  such  sheriff  and  offered  to 
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make  proof  of  the  sufficiency  of  said  bond  and  the  sureties 
thereon,  and  demanded  that  the  bond  be  approved  by  the 
board. 

That  said  board,  without  any  excuse,  refused  to  approve 
said  bond.    That  said  sureties  were  all  bona  fide  residents  of 

county,  and  were  the  owners  in  fee-simple  of  real  estate 

in  said  county  of  the  value  of thousand  dollars  over  all 

incumbrances  thereon,  and  they  were  worth  over  all  their 
indebtedness dollars. 

That  at  the  time  said  relator  was  so  elected  sheriff,  at  the 
time  he  was  so  commissioned  and  at  the  time  he  so  tendered 
his  bond,  he  had  been  a  hanafide  resident  and  elector  of  said 
county  for  more  than  two  years,  and  still  is  such  an  elector, 
fully  qualified  to  hold  said  oflSce  of  sheriff. 

Wherefore  he  prays  that  a  writ  of  mandamus  issue  out  of 
this  court  requiring  the  defendant  to  show  cause  why  it  should 
not  be  compelled  to  approve  said  bond. 

[Oath  and  jurat.'] 

Note.— Adapted  fxom  Board  ▼.  States  61  Ind.  879.  See  ante,  sea  792. 
page  76a 

See.  806.  Motion  for  alternative  writ. — The  petition 
should  be  accompanied  with  a  formal  motion  asking  for  the 
issuance  of  an  alternative  writ,  upon  which  a  court  must  de- 
termine whether  a  writ  should  issue.  The  court  may  require 
a  notice  of  the  application  to  be  given  to  the  defendant,  or 
may  grant  an  order  to  show  cause  why  it  should  not  be  al- 
lowed,  or  may  allow  the  writ  without  notice.^  A  motion  may 
not  be  absolutely  essential,  but  it  is  the  better  way  to  bring 
the  matter  properly  before  the  court.  It  should  be  placed  on 
the  motion  docket  and  heard  as  other  motions,  when  presented 
to  the  court.  The  alternative  writ  may  be  issued  by  a  judge  at 
chambers.^ 

8ec.  807.  Motion  and  notice  for  alternative  writ. — 

Waptian.'] 

The  relator  herein  moves  the  court  for  the  allowance  of  an 
alternative  writ  of  mandamus  against  the  defendant  herein, 
upon  the  petition  in  this  cause,  according  to  the  statute  in 
such  case  made  and  provided. 

D.  K.  W.,  Attorney. 

KonoB. 

The  defendants  above  named  will  take  notice  that  the  fore- 
going motion  will  be  pressed  for  hearing  in  the  supreme  court 

of  Ohio,  on  the day  of ,  18 — ,  at A.  M., 

or  as  soon  thereafter  as  the  court  can  hear  the  same. 

1  Ol  Code»  sea  6748.    If  filed  in  the  supreme  court  it  must  be  governed  by 
Its  rales  of  practica 
» R.  S.,  sec.  6745. 


916  MANDAMUS.  '  [§§  808-811. 

Sec.  808.  Alternative  writ. —  When  the  right  to  require 
performance  is  not  clear,  and  there  is  not  therefore  sufficient 
ground  for  the  allowance  of  a  peremptory  writ  in  the  first  in- 
stance, an  alternative  writ  should  then  be  issued.^  The  alter- 
native writ  is  an  order,  with  a  copy  of  the  petition  or  appli- 
cation attached,  requiring  the  defendant  to  do  the  act,  or 
show  cause  before  the  court,  at  a  specified  time  and  place, 
why  he  does  not  do  the  act,  which  must  be  entered  on  the 
journal  of  the  court.*  The  alternative  writ  should  be  drafted 
by  counsel  and  submitted  to  the  court  before  it  is  issued.'  It 
should  contain  all  the  facts  necessary  to  justify  the  order 
sought  by  the  proceeding,  and  omissions  cannot  be  supplied 
by  affidavit.*  A  summons  is  not  necessary,  as  the  alternative 
writ  takes  its  place  and  is  the  only  proper  process.* 

Sec.  809.  Form  of  alternative  writ.-^ 

In  the  Supbbmb  Ooubt  of  Ohio. 

Thb  State  of  Ohio,  ) 
Franklin  County.     )  ^^' 

To : 


We  hereby  command  you  that  forthwith  upon  the  receipt 
of  this  writ  you  [here  state  fuUy  the  matters  sought  and  prayed 
for  in  the  petition]^  as  we  are  asked  in  a  petition  to  command 
you  to  do,  a  copy  of  which  petition  is  hereto  attached  marked 

"Exhibit  A,"  or  else  you  appear  in  this  court  at o'clock 

A.  M.,  on  the  dav  of  ,  18t— ,  and  show  cause  why 

vou  have  not  done  or  snould  not  do  so. 

Witness  my  hand,  etc.  ^  Olerk. 

[Attach  copy  of  petition.'] 

Sec.  810.  By  what  court  it  may  issue. —  The  writ  may  be 
issued  by  the  supreme  court,  the  circuit  court  or  the  common 
pleas  court.'  The  supreme  court  adopted  the  rule  of  practice 
that  the  application  should  be  made  to  the  lower  courts,  un- 
less there  were  special  reasons  for  making  application  in  that 
court  in  the  first  instance.^ 

Sec.  811.  The  return  or  answer.— On  the  return  day  of 
an  alternative  writ  a  defendant  may  answer  as  in  a  civil  ac- 
tion, or  if  the  writ  be  allowed  by  a  single  judge  he  may 

1 0.  Code,  sec.  6745.  »  Potts  v.  State,  75  Ind.  886. 

20.  Code,  sec.  6746.  «0.  Code,  sec.  6743. 

s  Johnes  ▼.  Auditor,  4  O.  a  49a  ?  State  ex  reL  v.  WiUiamfl^  26  O.  S. 

«  McKenzie  ▼.  Ruth,  22  O.  a  871 ;  170. 
High  on  Ex.  Rem.,  sec.  587. 
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demur.*  The  parties  may,  however,  by  agreement  dispense 
with  a  return  or  answer  and  any  other  formal  pleadings  au- 
authorized  by  statute.'  If  an  answer  is  made  it  must  respond 
to  all  the  allegations  in  the  writ,'  and  be  framed  as  an  ordi- 
nary answer  in  civil  cases.  An  answer  by  a  judge,  when  it  is 
sought  to  compel  him  to  sign  a  bill  of  exceptions,  that  the 
writ  presented  is  not  a  true  one,  is  a  good  defense.*  The 
respondent  may  set  forth  as  many  defenses  as  he  may  have 
if  they  are  consistent  with  each  other.^  A  demurrer  to  a 
petition  and  the  order  or  writ  issued  thereon  raises  the  question 
of  the  suflBciency  of  the  cause  of  action.*  The  return  must  con- 
tain positive  allegations  of  fact  and  not  mere  inferences  from 
facts  ;^  and  it  is  construed  most  strongly  against  the  pleader." 

Sec.  812.  Demurrer  to  petition. — 

[Caption.'] 

Kow  comes  the  defendant,  W.  H.  H.,  and  demurs  to  the 
petition  of  the  relator  herein,  for  the  reason  that  the  same 
does  not  state  facts  sufScient  to  constitute  a  cause  of  action 
against  him,  or  to  warrant  the  relief  therein  prayed  for. 

Sec.  813.  Demurrer  to  answer. — 

The  plaintiff  demurs  to  the  answer  of  the  defendant  to  the 
petition  and  alternative  writ,  for  the  reason  that  the  same 
does  not  state  facts  sufficient  to  constitute  a  defense. 

See.  814.  Peremptory  writ.—  When  the  right  to  require 
performance  is  clear  and  it  is  apparent  that  no  valid  ex« 
case  can  be  given  for  not  performing  it,  a  court  may,  in  the 
first  instance,  allow  a  peremptory  mandamus.*  It  cannot  be 
awarded  in  any  other  form  than  that  fixed  by  the  alternative 
writ."  Where  there  are  a  number  of  acts  to  be  done  by  the 
defendant,  either  separated  or  connected,  the  relator  is  entitled 
to  a  peremptory  writ  for  such  distinct  acts  or  connected  acts 
as  he  may  show  himself  entitled  to,  where  they  can  be  sep- 
arated or  divided.^^    There  should  be  a  return  to  the  peremp- 

1 0.  Code,  sea  674a  •  Potts  ▼.  State,  75  IdcL  886. 

3  State  ex  reL  ▼.  Ottinger,  48  O.  a  ?  State  ex  rel.  v.  Hatves,  48  O.  a  16. 

457.  9  Oorgas  v.  Blackburn,  14  O.  252L 

s  Gorgas  v.  Blackburn,  14  O.  252.  ^O.  Code,  sec.  6745. 

4Creager  ▼.  Meeker,  22  O.  S.  207.  lo  Morgen thaler  v.  Crites,  4  O.  a  Q 

Bee  State  ex  rel  r.  Hawes,  43  O.  a  16.  485. 

•High  on  Ex.  Bern.,  sees.  457,  46a  "  State  ex  reL  v.  Crites, 48  O.  a  142. 
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tory  writy  the  office  of  which  is  to  show  a  compliance  with  the 
order  of  the  court.  This,  however,  is  not  conclasive,  and  may 
be  controverted  by  the  relator.^  And  the  remedy  for  diso- 
bedience of,  or  non-compliance  with,  a  peremptory  writ  of 
mandamus  is  by  a  motion  to  show  cause  why  the  defendant 
should  not  be  attached  for  contempt,  which  should  be  prose- 
cuted before  the  court  granting  the  writ ;  the  judges  at  cham- 
bers have  no  jurisdiction.* 

^StatoexieLv.Criteai48aa40a       >DaTii  t.  States  39  W.  L.R968; 

SUte  ex  leL  T.  Gritesi,  48  a  a  460. 


CHAPTER  69. 


MASTER  AND  SERVANT -RELATING  TO  MATTERS  OTHER  THAN 
NEGLIGENCE  —  CONTRACTS  OF  SERVICE. 


81QL  Ajotion  on  contract  of  sery- 

ioa 
816u  Same     oontinaed  —  Con- 

Btructive  serrica 
817.  Petition  on  verbal  contract 

for  services  for  amount 

duei 
81&  Petition  by  master  for  an 

assault  upon  his  servant 
819l  Petition       by       employee 

against  employer  for  re- 


fusing to  take  him  inh- 
his  service. 
Sec.  880l  Petition  by  servant  against 
administrator  of  master 
upon  promise  to  pay  serv- 
ant for  extra  services. 

821.  Answer  setting  up  miscon- 

duct of  servant 

822.  Answer  setting  up  incom- 

petency of  servant 


See.  816.  Action  on  contract  of  seryice. —  To  sastain  an 
action  for  the  recovery  of  damages  for  breach  of  a  contract  of 
service  it  is  not  necessary  for  an  employee  who  has  been  wrong- 
fully discharged  to  tender  his  services  or  to  keep  himself  in 
readiness  to  re-enter  the  employer's  service.^  He  is  bound  to 
use  reasonable  care  and  diligence  to  obtain  other  employment.' 
The  burden  is  upon  the  defendant  to  show  that  plaintifF  could 
have  procured  other  work.^  The  fact  that  the  petition  claims 
for  vfoges  on  a  contract  of  employment,  instead  of  for  damages 
for  a  breach  is  not  material  for  his  right  to  recovery,  where  the 
facts  alleged,  entitles  the  plaintiff  to  a  judgment.*  Recovery  may 
be  had  as  upon  an  implied  quantum  meruit  for  the  value  of  service 
rendered  under  special  contract  which  has  been  wrongfully  ter- 
minated.^ In  an  action  upon  an  express  contract  for  service 
the  petition  should  aver  that  the  services  were  rendered  to 
the  defendant  at  his  request.^  An  allegation  that  *^  defendant 
dismissed  plaintiff  from  his  employ,  giving  as  his  reason  the 
winding  up  of  his  business,"  is  an  allegation  of  the  termina- 

iHinchdifFe  v.  Koontz,  121  Ind.    276;  Hinchcliffe  v.  Koontz,  1131  Ind 
422 ;  James  v.  Allen  Ca,  44  O.  &  22S.    422. 

«  Howard  v.  Daly,  61  N.  Y.  862 ;      *  Tiffin  Glass  Co.  v.  Stoehr,  54  0. 
Chamberlain  v.  Morgan,  68  Pa.  St  8.  157.    QT.  Elliott  v.  Miller,  17  N. 
168;  King  v.  Steiner.  44  Pa.  St  99.       Y.  S.  526;    Bean  v.  Elton,  44  111, 
•Railway  Ca   v.  Lutes,  112  Ind.   App.  442. 

»  Ralston  v.  Kohl,  30  0.  S.  92. 
«  Carev  v.  Post,  2  C.  S.  C.  R.  62. 
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tion  of  the  contracty  and  the  actioD  is  based  on  the  provision 
of  the  contract  and  not  for  its  breach.^ 

See.  816.  Same  continued  —  Constractive  service.— 
Where  a  hiring  is  for  a  year  at  a  certain  sum  per  month, 
without  any  stipulation  as  to  when  payment  shall  be  made,  it 
N  is  an  entire  contract,  and  recovery  cannot  be  had  by  a  person 
wiio  leaves  such  employ  before  the  expiration  of  the  year.' 
Nor  is  such  a  contract  considered  by  the  authorities  as  di- 
visible by  reason  of  the  fact  that  payment  is  to  be  made  at  a 
certain  rate  per  day  or  month.'  There  is  some  conflict  upon 
the  remedy  to  be  pursued  by  a  person  who  has  been  employed 
for  a  specified  time  and  wrongfully  discharged  before  the  ex- 
piration thereof.  The  fiction  is  maintained  in  some  jurisdic- 
tions that  the  employee  may  remain  idle  until  the  expiration 
of  the  time  and  sue  for  the  compensation  agreed  upon,  as  if  he 
had  fully  performed  his  part  of  the  contract.  The  doctrine 
of  constructive  service  has  been  repudiated  in  Ohio  as  a  per- 
nicious one,  and  the  remedy  held  to  be  that,  where  an  em- 
ployee under  contract  for  a  specified  time,  whose  wages  are 
payable  in  instalments,  has  wrongfully  been  discharged  before 
the  expiration  of  his  contract,  and  whose  wages  at  the  time 
of  his  discharge  have  been  paid,  is  an  action  for  damages,  and 
not  the  recovery  of  future  instalments  of  wages.* 

See.  817.  Petition  on  verbal  contract  for  services  for 

amount  due. — 

1.  That  on  or  about  the day  of ,  18 — ,  defendant 

entered  into  a  verbal  contract  with  plaintiff,  whereby  plaintiff 
and  defendant  aCTeed  that  plaintiff  should  work  for  defend- 
ant at  his,  defendant's,  dairy,  at ,  Ohio,  and  upon  his  farm 

at ,  Ohio,  at  such  times  as  directed  by  the  defendant,  from 

the day  of ,  18 — ,  to  the  day  of  ^  18 — . 

From  the day  of  ,  18 — ,  to  the  day  of  , 

1  Heckt  V.  Brandus,  23  N.  Y.  a  1004  «  James  ▼.  Allen  Ca,  44  O.  a  226- 

'  Larken  v.   Buck,  11     O.  a  561 ;  288 ;   James  v.  Comraissionere,  9  W. 

Lantry  v.  Parks,  8  Cow.  68 ;  Wright  L.   B.    186 ;    Moody  v.  Leverick,    4 

V.  Turner,  1  Stewart,  20;  Badgley  v.  Daly,  401;  Howard  v.  Daily,  61  N.  Y. 

Heald,  4  Gilm.  64;  Mallen  v.  Gilkin-  862.    Contra,  Strauss  v.  Meerlief,  64 

son,  10  Vt  603;  Miller  v.  Goddard,  Ala.  299;    Huntington    y.  Railroad 

84  Me.   102;   Davis  v.   MazweU,  12  Co.,  7  Am.  L.  Reg.  (N.  a)  143;  Wood's 

Met  286.  Mayne  on  Damages,  817-828 ;  Wood'» 

'Stein  ▼.  Steamboat  Co.,  17  O.  a  Master  and  Servant.  246i7;  8  So.  I.. 

476.  Rev.  482L 
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18 — ,  plaintiflf  was  to  receive  for  his  services,  and  defendant 

agreea  to  pay  to  plaintiflf  therefor,  the  sura  of  $ per  month. 

From  the day  of ,  18—,  to  the  day  of 


-,  plaintiflf  was  to  receive  for  his  services,  and  defendant 

agreed  to  pay  him  therefor,  the  sum  of  $ per  month,  and 

board  and  lodge  plaintiflf  during  said  periods  of  time. 

Plaintiflf  commenced  working  for  said  defendant  under  said 
contract,  and  continued  to  labor  for  hira  thereunder,  from  said 

day  of ,  18 — ,  down  to  the day  of ,  18 — , 

and  fully  performed  his  part  of  said  contract,  whereby  there 
became  due  and  payable  to  plaintiflf  from  the  defendant  the 
sum  of  $— — . 

3.  \ Formal  averment'^,']   That  on  the day  of ,  18—, 

at  the  expiration  of  the  contract  set  forth  in  his  first  cause 
of  action  nerein,  plaintiflf  and  defendant  entered  into  an  agree- 
ment whereby  plaintiflf  agreed  to  work  for  defendant  at  his 

dairy  at ,  Ohio,  and  upon  his  farm  at ,  Ohio,  at  such 

times  as  directed  by  defendant,  at  each  of  said  places,  for  no 
fixed  or  definite  period  of  time.  For  said  services  said  de- 
fendant agreed  to  board  and  lod^e  plaintiflf  at  his  expense, 
and  pay  him  in  addition  thereto  the  sura  of  $ per  month. 

Plaintiflf  went  to  work  for  defendant  under  said  agreement 

on  the day  of ,  18 — ,  and  continued  to  work  for  him 

until  the day  of ,  18 — . 

Upon  the  day  of  ,  18 — ,  plaintiflf  and  defendant 

agreed  that  the  value  of  plaintiflTs  services  for  a  portion  of 
the  time  plaintiflf  worked  for  him  as  above  stated,  that  is  to 

say,  from  the day  of ,  18 — ,  to  the day  of , 

1&— ,  were  worth  the  sum  of  $ per  month,  including  board 

and  lodging;  and  defendant  then  agreed  to  pay  said  sum  of 

% per  month  for  said  period  last  mentioned,  for  plaintiff's 

services. 

Whereby  there  became  due  and  payable,  from  defendant  to 
I'laintiflf,  the  sum  of  $ . 

Plaintiflf  says,  during  the  time  he  worked  for  defendant, 
and  since  then,  the  defendant  has  paid  plaintiflf,  to  apply  on 
his  compensation  for  bis  said  services,  at  divers  times,  the 
exact  amounts  and  dates  of  which  plaintiflf  cannot  now  give, 
about  the  sum  of  $ — —y  leaving  a  balance  due  and  unpaid 
plaintiflf,  for  his  said  services,  as  set  forth  in  his  said  causes  of 

action,  from  the  defendant,  in  the  sum  of  $ ,  with  interest 

from  the day  of ,  18 — ,  for  which,  together  with  his 

costs  herein  expended,  plaintiflf  asks  judgment  against  the  de- 
fendant. 

Sec.  818.  Petition  by  master  for  an  assault  upon  his 

servant. — 

That  on  the  day  of ,  18 — ,  the  defendant  unlaw- 
fully made  an  assault  upon  C.  D.,  who  was  then  and  still  is 


922  MASTER   AND   8BEVANT.  [§§  819,  820. 

in  the  employ  of  plaintiff,  as  a  servant,  and  beat  and  wounded 
said  C.  D.,  by  reason  whereof  he  became  disabled  and  anable 
to  perform  the  work  which  plaintiff  had  employed  him  to  do 
for  [state  how  longj^  during  all  of  which  time  the  plaintiff  was 
deprived  of  his  services,  which  were  of  the  value  of  $ .  * 

That  the  plaintiff  has  sustained  damages  by  reason  of  said 
assault  [state  damages,] 

[Prayer.'] 

Sec.  819.  Petition  by  employee  against  employer  for  re- 
fusing to  take  him  into  his  service. — 

On  the  day  of ,  18 — ,  plaintiff  entered  into  a 

verbal  contract  with  the  defendant,  by  which  it  was  agreed 
that  the  defendant  should  employ  plaintiff  in  the  capacity  of 

[state  what]y  for  the  period  of  one  year,  beginning  on  the  -^ 

day  of  — p— ,  18 — ,  and  ending  on  the day  of ,  18 — , 

the  said  defendant  agreeing  to  pay  plaintiff  for  his  services 
the  sura  of  $ per  month. 

On  the day  of ,  18 — ,  the  date  on  which  said  serv- 
ice was  to  begin,  plaintiff  tendered  himself  in  readiness  to  be- 
Ein  such  service,  but  that  defendant  wholly  refused  to  take 
im  into  his  said  service  according  to  his  said  agreement,  and 
still  refuses  so  to  do,  although  plaintiff  has  held  himself  in 
readiness  to  fulfill  and  carry  out  his  part  of  the  contract  of 
service. 

Defendant  has'  wholly  failed  and  refused  to  carry  out  his 
part  of  :the  contract,  by  reason  whereof  plaintiff  nas  been 
damagc^d  [state  special  damages]. 

[Player.] 

roTB. —  A  person  may  recover  damages  for  a  breach  of  an  executor j 
ftract    Railway  Co.  v.  Lutes,  112  IndL  270. 

Sec.  820.  Petition  by  seryant  against  administrator  of 
master  upon  promise  to  pay  servant  for  services. — 

On  the day  of ,  18 — ,  one  G.  H.,  late  of  the  county 

of and  state  of  Ohio,  died  intestate,  and  on  the day 

of ^  18 — ,  the  defendant  C.  D.  was  duly  appointed  by  the 

probate  court  of  said  county  administrator  of  the  estate  of 
said  G.  H.,  deceased. 

That  plaintiff  was  in  the  service  of  the  said  G.  H.,  deceased, 
in  the  capacity  of  a  domestic  servant,  at  [state  wages]^  the 
terms  of  their' contract  of  service  providing  that  such  serv- 
ice should  continue  until  either  plaintiff  or  the  said  G.  H. 
should  determine  the  same  by  giving  to  the  other  of  them 
thirty  days'  notice  of  his  intention  so  to  do;  and  thereupon,  in 
consideration  that  plaintiff  would  continue  in  the  service  of 
the  said  G.  H.  in  the  capacity  aforesaid  until  the  death  of  the 

said  Q.  H.,  the  said  G.  H.  promised  plaintiff  to  pay  him 

dollars ;  and  plaintiff  accordingly  continued  in  tne  service  of 
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the  said  6.  H.  in  the  capacity  aforesaid  until  the  death  of  the 
•aid  6.  n.,  and  all  conditions  were  fulfilled  and  all  thin^ 
happened,  and  all  times  elapsed,  necessary  to  entitle  plaintiff 

to  he  paid  the  sum  of  dollars,  yet  the  same  remains  due 

and  unpaid  to  plaintiff. 

Plaintiff  therefore  asks  judgment  against  said  defendant 
for  the  sum  of  $ with  interest  at per  cent,  from 


See.  821.  Answer  setting  up  miseondaet  of  servant.— 

That  after  the  making  of  the  contract  sued  on  and  before 
the  alleged  dismissal,  the  plaintiff  wilfully  misconducted  him- 
self by  [state  facts]. 

Wherefore,  and  for  no  other  reason,  he  was  discharged  by 
defendant,  and  this  is  the  breach  complained  of. 

NOTB. —  A  Berrant  discharged  for  improper  conduct  cannot  coUect  any 
part  of  his  salary  from  the  last  paynlay  to  tne  time  of  his  dismissal  Ride- 
waj  T.  Market  Ca,  8  Ad.  &  EL  171 ;  Turner  ▼.  Robinson,  6  a  A;  P.  15. 
Faithful  service  is  a  condition  precedent  to  the  right  of  recovery  by  the 
servant  Libhart  v.  Wood  1  W.  &  a  265 ;  Senger  v.  McGormick,  4  W.  &  a 
965;  Britton  v.  Turner,  6  N.  H.  481 ;  Kearney  v.  Holmes,  6  La.  Ann.  87a 

See.  832.  Answer  setting  up  incompetency  of  servant. — 

[Caption.'] 

That  at  the  time  defendant  entered  the  employ  of  the 
plaintiff  as  [state  wha(]y  as  alleged  in  the  petition,  plaintiff 
represented  to  defendant  that  he  was  thoroughly  qualified, 
and  was  possessed  of  sufficient  skill  and  ability  as  such  [state 
position]  to  perform  the  services  for  which  he  was  employed  by 
defendant;  and  defendant,  relying  upon  said  representations, 
was  thereby  induced  to  employ  the  plaintiff. 

Tliat  the  plaintiff  was  wholly  disaualified  and  unable  to  do 
and  perform  the  work  for  which  defendant  hired  him,  and 
for  tnat  reason  solely  defendant  discharged  him. 


CHAPTER  60. 


MISTAK& 


Sea  828.  Mistake  —  General    princi- 
ples    governing     relief 
against  —  Pleading. 
821  Petition  to  set  aside  cancel- 
lation of  jadgpnent  en- 


tered by  mistake,  and  to 
revise  same. 
Sea82S.  Answer  to  action  on  con- 
tract claiming  mistaka 


Sec.  833.  Mistake — General  principles  goyernlng  relief 
against  —  Pleading. —  This  subject  has  been  discussed  else- 
where^ with  reference  to  a  particular  class  of  instruments, 
and  the  principles  there  evolved  are  applicable  to  mistake 
in  whatever  form  it  may  appear.  It  was  there  seen  that  the 
mistake  must  be  material,  mutual  and  without  negligence, 
and  usually  one  of  fact.'  And  while  it  has  been  repeatedly 
held  that  a  mistake  or  misapprehension  of  law  will  not  entitle 
a  person  to  relief,'  there  are  instances  where  one  who  has 
acted  under  a  misapprehension  of  his  legal  rights,^  as  well  as 
in  cases  of  peculiar  character,  where  relief  hi\s  been  granted 
when  the  mistake  was  one  of  law,^  or  where  parties  have  made 
a  mistake  in  the  legal  effect  of  an  instrument.* 

Money  voluntarily  paid  under  a  mistake  of  law,  in  the  ab- 
sence of  fraud  or  mistake  of  fact,  however,  cannot  be  recov- 
ered back.'  It  is  otherwise  where  it  is  paid  under  a  mistake 
of  fact,  in  which  case  it  is  not  essential  that  the  mistake  should 

1  See  sec.  1095,  post,  ^  Nelson    ▼.    Davis,  40   Ind.  866 ; 

s  See  sea  1095,  post;  Irwin  ▼.  Wil-  1  Story's  Eq.,  sec.  116;  Oiler  ▼.  Gaiil. 

son,  45  O.  S.  436.  23  Ind.  212.    A  mistake  of  law  may 

> See  sea  1095,  post;  Goltra  ▼.  San-  be  corrected  in  equity.    McNaugh- 

asack,  58  HI.  456.    A  court  will  not  ten   v.    Partridge,    10     Ohio,    223. 

reform  a  written  instrument  by  sup-  Money  deposited  as  security,  with- 

plying  the  intention  of  the  parties  out  any  intention  of  passing  title, 

omitted  through  mistake  of  law  and  may  be  recovered.    Morgan  Park  v. 

not  of  fact    Allen  v,  Andei-son,  44  Gahan,  35  111.  App.  646. 

Ind.  895 ;  Cox  v.  Insurance  Ca.  29  •  Kinney  v.  Dodge,  101  Ind  578 : 

Ind  586 ;  Nelson  v.  Davis,  40  Ind.  866.  Bond  v.  Coates.  16  Ind  202 ;  Carley 

*  2  Pomeroy's  Equity,  sec.  849 ;  15  ▼.  Lewis,  24  Ind  2a  See  Lafayette, 
Am.  &  Eng.  Ena  of  Law,  p.  634.  eta  Ca  v.  Patti8on,41  Ind  812;  Hoi- 
Bee  sea  1095,  post  lingsworth  v.  Stone,  90  Ind.  244 ;  Batt 

•Clayton  v.  Freet,  10  0.  S.  545-  v.  Jennings,  81  Ind  6a 
Pomeroy  Eq.  Jur.,  sec.  845. 
924 
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have  been  induced  by  a  wrongful  act.*  To  warrant  relief  on 
the  ground  of  mistake,  the  action  by  the  party  must  be 
prompt  upon  its  discovery,^  although  delay  may  be  immate- 
rial so  long  as  the  rights  of  third  persons  do  not  intervene.' 
The  subject  falling  under  the  head  of  equitable  jurisdiction, 
to  warrant  the  court  in  considering  the  question  and  granting 
relief,  the  complaint  must  contain  the  requisite  allegations  to 
bring  it  dearly  under  this  head.^  The  petition  should  ordi- 
narily point  out  the  mistake,  and  show  the  tenor  of  the  in- 
strument and  the  true  contract  in  terms.*  But  where  the 
facts  stated  clearly  show  a  mistake,  it  is  not  essential  that 
there  be  a  direct  averment  of  a  mistake;^  and  in  seeking  re- 
lief against  a  judgment,  all  the  facts  or  grounds  on  which  the 
mistake  is  based  should  be  fully  set  forth  ;^  or  in  an  action  to 
recover  money  paid  on  a  fraudulent  note,  it  shoald  be  alleged 
that  the  payment  was  made  under  a  mistake  of  fact,  without 
knowledge  of  the  fraud.*  For  the  rule  as  to  seeking  relief 
upon  the  ground  of  fraud  and  mistake  the  reader  is  referred 
to  a  later  section  where  it  is  fully  stated.'  An  action  will  lie 
for  a  mistake  in  the  transmission  of  a  telegram.*^  And  relief 
will  be  granted  by  way  of  reformation  where  a  written  in- 
strument, executed  by  a  surety,  by  mistake  fails  to  express 
the  actual  agreement  and  intention  of  the  parties,  and  will  be 
enforced  against  the  surety." 

Sec.  824.  Petition  to  set  aside  cancellation  of  Judgment 
entered  by  mistake  and  to  revive  same. — 

Plaintiff  says  that  on  the day  of  ,  18 — ,  by  the 

consideration  of  the  court  of  common  pleas  of county, 

Ohio,  he  recovered  a  judgment  against  the  said  defendants, 

the  O.  S.  Co.,  A.  G.  S.  and  K.  W.  S.,  for  the  sum  of dollars 

and  costs  of  suit  in  the  sum  of  $ ,  and  the  said  judgment 

>  Billings  ▼.  McCoy,  6  Neh.  187 ;  *  Maher  v.  Insuranoe  Co.,  67  N.  Y. 

Brown  V.  Road  Ca,  56  Ind.  110 ;  Lew-  28a 

«nen  V.  Garrett,  56  Ind.  442.  7  Finch  v.  Hollinger,  47  la.  17a 

'Sable  y,  Maloney,  48  Wia.  881;  » Murphy  v.  Creighton,  46  la  179; 

Thomas  ▼.  Bartow,  48  N.  Y.  19a  Muscatine  v.  Keokuk.  45  Ind.  85; 

*  Real  Estate  Trust  Ca  v.  Balch.  45  Baldwin  v.  Foes,  71  la.  889. 

N.  Y.  Super.  53a  »  See  sec.  1095,  poet 

«  White  T.  Denman,  1   O.  &  110;  i<^  Western  Union  TeL  Ca  t.  Reed, 

NeviDS  V.  Danlap,  88  N.  Y.  67a  96  Ind.  195. 

•Stephens  v.  Waiton,  6  Oreg.  19a  ^^  Neininger  v.  State.  84  N.  R  Rep^ 

688 ;  50  O.  &  894. 
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was  to  bear  interest  at  the  rate  of per  cent,  per  annam 

from  the  date  of  the  rendition  thereof. 

That  neither  the  said  O.  S.  Co.,  the  said  A.  G.  S.  in  his  life- 
time, or  his  administrators  since  his  decease,  nor  the  said  S. 
have  paid  any  part  of  said  judgment,  or  anything  to  apply 
thereon,  or  anything  in  satisfaction  thereof. 

That  heretofore,  to  wit,  on  the  day  of  ,  18 — , 

N.  L.  B.,  as  the  attorney  of  this  plaintiff,  without  any  aathority 
whatever  from  the  plaintiff  or  without  the  knowledge  or  con- 
sent of  the  plaintiff  or  any  of  its  officers,  and  without  any  con- 
sideration whatever,  but  through  mistake,  meaning  and  in- 
tending: to  release  another  judgment  which  said  plamtiff  had 
and  held  in  said  court  against  the  defendant  A.  G.  S.  alone, 
wrote  apon  records  of  this  court  opposite  the  statement  of 
said  judgment  on  the  appearance  docket  the  following: 

'^  This  judgment  has  been  fully  settled  and  is  hereby  satis- 
fied. (Signed)  "N.  L.  B., 

"Attorney  for,"  etc. 

But  the  plaintiff  avers  that  the  said  judgment  had  not  in 
fact  been  settled  or  adjusted,  and  no  part  thereof  had  been 
paid,  either  to  said  plaintiff's  attorney  or  to  the  said  plaintiff 
or  any  officer  of  the  plaintiff.  But  the  same  was  by  mistake 
so  done,  and  without  any  consideration,  and  without,  in  fact, 
any  intention  on  the  part  of  said  attorney  to  release  said  judg- 
ment, but  to  release  another  which  said  bank  had  and  held 
against  said  A.  G.  S.  in  said  court,  which  had  been  fully  set- 
tled.   That  said  mistake  was  not  discovered  until ,  18 — . 

Wherefore  this  plaintiff  prays  that  said  erroneous  entry 
of  satisfaction  apon  said  judgment  in  favor  of  the  said  plaint- 
iff, and  against  said  O.  S.  Co.,  A.  G.  8.  and  B.  W,  8.,  so  en- 
tered upon  the day  of ,  18—,  may  be  set  aside  and 

held  for  naught,  that  said  judgment  may  be  revived  against 
the  said  O.  S.  Oo.,  the  estate  of  A.  G.  8.  and  R  W.  8.,  and 
for  other  proper  relief. 

NOTEi — Adapted  from  Barbour  ▼.  National  Ezohange  Bank,  error  to 
circuit  court  of  Seneca  county,  Supreme  Court,  unreported,  Na  1878.  Such 
a  cancellation  may  be  set  aside  and  vacated  by  a  motion,  or  by  petition  and 
proot    Wilson  ▼.  StUwell,  14  O.  a  466-a 

Sec.  826.  Answer  to  action  on  contract  claiming  mistake. 

Defendant  says  that  the  writing  set  oat  in  the  petition  pur- 
porting to  set  forth  the  contract  between  E.  D.  D.,  B.  L.  8. 
and  this  defendant  does  not  state  the  terms  and  conditions  of 
the  agreement  actually  made  between  the  parties;  by  mntnal 
mistake,  oyersight  and  omission,  in  reducing  said  contract  to 
writing,  the  real  understanding  and  agreement  of  said  parties 
was  not  expressed  therein.  This  defendant  ayers  that  the 
real  contract  made  between  said  parties  and  attempted  to  be 
expressed  in  said  writing  was  [here  state  what  defenaarU  claims 
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contract  to  he].  To  express  the  agreement  of  the  parties  to 
said  contract  said  writing  therefore  should  state  [here  state 
what  contract  should  he].  The  defendant  says  that  he  did  not 
know  that  said  contract  did  not  express  the  real  contract  be- 
tween the  parties  thereto,  and  he  only  discovered  the  same  as 
herein  set  out  a  short  time  prior  to  filing  this  answer  herein. 
Wherefore  defendant  prays  that  on  a  final  hearing  of  this 
case  the  said  written  instrument  may  be  corrected  so  that  the 
same  will  express  the  real  agreement  made  between  this  de- 
fendant and  plaintiff  and  B.  L.  S.  as  set  out  in  this  answer, 
first  by  showing  the  correct  [here  state  corrections  desired  to 
be  made'] ;  that  the  ambiguity  in  said  contract  in  the  expres- 
sion '^balance  to  be  paid  to  us"  may  be  corrected,  and  the 
real  balance  meant  by  said  parties  may  be  determined  by  the 
court;  and  that  this  defendant  be  discharged  from  any  liabil- 
ity to  the  plaintiff,  or  to  the  late  firm  of  o.  &  B-^and  with  his 
reasonable  costs. 

Note. —  Modeled  frum  Bryant  ▼.  Swetland,  48  O.  S.  194  Action  for  re- 
lief of  this  nature  must  be  brought  within  ten  years,  Id. ;  R  S.,  sea  4085ii 
The  statute  beKins  to  run  from  the  time  of  the  execution  of  the  contract^ 
and  not  from  time  of  discoveriug  the  mistake.  48  O.  S.  194  The  statute 
runs  against  a  claim  when  set  up  in  the  answer  as  well  as  when  prayed  for 
in  the  petition.  Id;  Wood  on  LinLi  p^  001;  Russell  on  lim.,  sea  141; 
McEwing  ▼.  James,  86  O.  a  16& 


CHAPTER  6L 


MONET  HAD  AND  RECEIVEa 


-^ieo,  828.  Nature  of  the  remedy. 

837.  The  action  will  He,  when. 

828.  Rules  of  pleading. 

829.  Petition  for  money  received 

by  defendant  to  be  paid 
to  plaintiff^ 

880.  Petition  for  Joaned  money. 

881.  Petition  by  accommodation 

maker  of  promissory  note 
who  has  paid  the  sama 
8^  Petition  for  money  paid  out 
and  expended  for  use  of 
defendant 


Sea  888w  Petition  by  tenant  in  com 
mon  against  co-tenant  to 
recover  his  proportion  of 
rents. 

884  Petition  for  money  depos- 
ited on  contract  for  pur- 
chase of  real  estata 

885.  Petition  for  money  illegally 
reoeiyed  by  municipal 
officers  in  lieu  of  bail 


Sec.  826.    Nature   of  the  remedy.— The  common-law 

action  of  assumpsit  for  money  had  and  received  was  to  enforce 
equitable  obligations  by  enforcing  the  recovery  of  money  in  the 
hands  of  persons  which  they  could  not  in  good  conscience  re- 
tain. It  was  of  equitable  origin.*  It  exists  under  the  code 
with  as  much  power.  In  fact,  it  has  been  extended  to  embrace 
many  cases  originally  cognizable  only  in  equity.  There  is  no 
element  of  contract  other  than  what  may  necessarily  arise  from 
circumstances.^  The  right  on  one  side  and  the  correlative  duty 
on  the  other  give  rise  to  an  implication  of  a  promise.^  Whilst 
it  is  considered  in  its  nature  an  equitable  action,^  and  in  its 
spirit  and  purpose  is  likened  unto  a  bill  in  equity,*  yet  the 
mode  of  trial  and  the  relief  is  that  ordinarily  pursued  in  a 
legal  action;  because  it  really  is  an  action  at  law.^  Although 
the  remedy  can  be  employed  only  where  money  has  been 
actually  received  for  the  use  of  another,  the  petition  may  never- 
theless state  facts  which  show  that  the  money  has  been  received 

1  Roberts  v.  Ely,  118  N.  Y.  12a  The       '  Insurance  Ca  ▼.  Tunstall,  72  Ala. 
law  implies  a  promise  to  pay.  Mason    142. 

V.  Waite,  17  Masa  668w  «  King  ▼.  Martin,  67  Ala.  182 

2  Roberts  v.  Ely,  118  N.  Y.  12a  »  Roberts  ▼.  Ely,  mpra. 
*See  ante,  sees,  c,  d. 
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in  such  a  manner  that  justice  and  honesty  require  that  it 
should  be  aoconnted  for,  which  will  be  considered  good.^ 

Sec.  827.  The  action  will  lie^  when. —  It  may  be  main- 
tained whenever  equity  arises  from  circumstances  which  re- 
quire a  person  who  has  received  money  which  he  ought  in 
good  conscience  to  pay  to  another.  This  presumption  will^ 
not  arise  antil  there  has  been  a  demand.'  The  remedy  may 
be  pursued  to  recover  money  paid  by  a  person  as  a  substitute 
for  bail  to  avoid  imprisonment,'  or  for  the  recovery  of  money 
paid  under  an  illegal  contract  where  the  person  seeking  it  is 
not  in  pari  delicto,*  or  for  money  paid  by  virtue  of  a  contract 
which  has  been  rescinded,*  or  for  money  paid  on  a  void  con- 
tract so  long  as  it  remains  executory,  in  which  case  no  stipu- 
lation can  be  made  to  defeat  a  recovery.^  Recovery  may  also 
be  had  where  money  has  been  paid  upon  a  contract,  the  con- 
sideration of  which  has  failed,  or  where  it  has  been  abandoned.^ 
Money  paid  by  a  shipper  to  a  carrier,  who  pays  a  portion 
thereof  to  a  favored  shipper,  may  be  recovered  in  an  action 
for  money  had  and  received  from  such  favored  shipper.'  The 
action  will  also  lie  to  recover  money  obtained  under  false 

I  Sparrow  ▼.  Hoeack,  40  O.  a  258.  bard,  20   John.   290.    But  the  law 

It  18   immaterial  bow  the   monej  may  imply  an  obligation  to  refund 

comes  into  the  hands  of  a  person  not  money,  which  is  snbeequent  to  and 

entitled  to  it    Sharp    v.   Boee,   20  disconnected  with  the   illegal   act 

N.  Y.  a  826 ;  4   Wait's   A.  A  D.,  Martin  ▼.  Richardson,  21  a  W.  Rep. 

pi  50a  sec.  Sa    It  should  be  shown  1080  (Ky.,  1898). 

that  the  money  was  received  under  *  Middleport  Woolen  Mills  Ca  ▼. 

each    circumstances  as  to   raise   a  Titus,  85  0.  a258;  Fulton  ▼.  Insur- 

promise  to  pay.    McNutt  ▼.  Kauff-  ance  Ca,  28  N.  Y.  a  698 ;  Holbrook 

man,  260.  a  127.  There  must  be  proof  ▼.  Holbrook,  80  Vt  482;  Graham  v, 

that  the  money  has  been  paid  by  Chandler,  88  Vt  559. 

plaintiff  to  the  defendant    Spencer  *Gwin   v.    Smur,    101  'Ma   550 

▼.  Brooks,  W.  178;  Reed  ▼.  McGrew,  Brown  ▼.  Timmerman,  20  0.  a  86 

W.  106.  Woodworth  v.  Bennett,  48  N.  Y.  278 

s  Quimby  ▼«  Lyon,  68  CaL  894  7  King  v.  Hutchins,  28  N.  H.  561 ; 

SReinhard  ▼.  City,  49  O.  a  257;  Condon  v.  Perry,  18  Gray,  5;  I^each 

Richardson  ▼.  Duncan,  8  N.  H.  508;  v.Tiltou,  40  N.  H.  478;  Fulton  ▼.  In- 

Watkins  ▼.  Baird.  6  Mass.  506.  surance  Ca,  28  N.  Y.  a  59a 

« Spalding   t.    Bank,    12   O.  544;  ^Brundred  ▼.  Rice,   49  O.  B.  640. 

Wabaunsee  ▼.  Walker,  8  Kan.  431;  See  7  Lawson's  R.  &  R.,  sec.  5788 ;  Mc< 

Jacobs  ▼.  Stokes,  12  Mich.  881 ;  Rein-  Grew  ▼.  Produce  Exchange,  85  Tenn. 

hard  ▼.  City,  supra;  Worcester  ▼.  572 ;  Handy  v.  Railway  Ca,  81  Fed. 

Eaton.  11  Mass.  876;  Boardman  ▼.  Rep.  689. 
Boe,  13  Masa  105;  Wheaton  v.  Hil)- 


930  liONSY    HAD    AND   BBOEIVED.  [§  82S. 

representations,  the  ordinary  common-law  connt  being  saffi- 
cient.^  And  where  a  life-insurance  policy  is  assigned  as  collat- 
eral security,  and  the  proceeds  are  paid  by  the  company  to  the 
creditor,  any  surplus  after  the  satisfaction  of  the  debt  may  be 
recovered  in  such  an  action.'  A  tort  cannot  be  transformed 
into  an  implied  promise  to  make  reparation  for  an  injury 
upon  an  action  in  assumpsit*  There  is  an  exception,  however, 
where  personal  property  has  been  wrongfully  converted  into 
money,  in  which  case  the  owner  may  sue  for  money  had  and 
received.*  A  bailor  cannot  recover  for  a  breach  of  contract 
of  bailment  under  an  action  for  money  had  and  received;*  nor 
will  the  remedy  lie,  in  the  absence  of  fraud  and  mistake,  to 
recover  payments  made  for  bonds  sold  on  the  instalment 
plan.*  A  board  of  education  may  sue  its  defaulting  treasurer 
as  for  money  had  and  received.' 

Sec.  828.  Rules  of  pleading.—  In  Ohio,  where  money  was 
sought  to  be  recovered  upon  a  rescinded  contract,  the  use  of 
the  ordinary  count  for  money  had  and  received  has  been 
criticised  as  unworthy  of  imitation ;  *  but  in  other  jurisdic- 
tions the  common-law  count  has  been  considered  a  sufficient 
statement  of  facts  as  against  a  demurrer,  and  a  compliance 
with  the  code  in  this  respect.*  It  is  not  necessary  to  allege  a 
request  or  demand  for  the  payment  of  money.  Such  an  alle- 
gation, though  usual,  is  not  essential.^*  In  an  action  in  sub- 
stance for  money  had  and  received,  a  general  denial  only  puts 
in  issue  the  receipt  of  the  money." 

iGrannis  ▼.  Hooker,  29  Wia  65;  'Ba-.rd,  etc.  t.  MUligan,  51  O.  & 

Burke  ▼.  Railway  Co.,  88  Wis.  410;  115;  81  W.  L.  R  127. 

B.  G,  58  N.  W.  Rep.  692;  Morse  ▼.  *  McNutt  v.  Kauffman,  26  a  a  127. 

Ryan,  26  Wis.  856.  •Terrell  t.  Botterfield,  92  Ind  1 ; 

3  Sharp  ▼.  Rose,  20  N.  Y.  a  826;  Falton  v.  Insurance  Ca,  28  N.  Y.  a 

E:ing  ▼.  Van  Fleok,  109  N.  Y.  368 ;  598 ;  Allen  ▼.  Patlerson,  7  N.  Y.  476 ; 

BL  a,  16  N.  E.  Rep.  547.  Farran  ▼.  Sherwood,  17  N.  Y.  227; 

s  Xngersoll  ▼.  Moss,  44  HI  App  72.  Hosley  ▼.  Black,  28  N.  Y.  488 ;  Hurst 

«  Cooley  on  Torts,  107  (2d  ed.);  In-  ^  Litchfield,  89  N.  Y.  877;  1  Boone 

gersoll  V.  Moss,  supra.  on  Pldg.,  sec.  171. 

•Anderson  ▼.  Cochran,  92  Mich.  i<^ Quimhy  v.  Lyon,  68 OaL  894 

628;  &  a,  52  N.  W.  Rep  1025.  n  Smith  t.  Wighton.  85  Nebi  460; 

•  Martin  ▼•  Pollatcheck,  22  N.  Y.  a  &  a,  53  N.  W.  Rep.  437. 
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Sec.  829.  Petition  for  money  recelyed  by  defendant  to  be 
paid  to  plaintur. — 

On  the day  of ,  18 — ,  one  R  F.  was  indebted  to 

the  plaintiff  in  the  sum  of dollars. 

That  on  said  day  he  paid  the  same  to  the  defendant  for  the 
use  of  plaintiff,  and  deiendant  promised  and  agreed  to  pay  it 
to  plaintiff  within  a  reasonable  time  thereafter  [or,  on  the-^ — 
day  of ,  18 — ]. 

That  on  the day  of ,  18 — ,  the  plaintiff  demanded 

the  same  of  the  defendant,  but  payment  was  refused. 

That  said  sum  of  money  is  now  due  the  plaintiff  from  the 
defendant  and  unpaid. 

See.  830.  Petition  for  loaned  money. — 

There  is  due  plaintiff  from  the  defendant  the  sum  of  $ , 

which  sum  plaintiff  loaned  to  the  defendant  on  the day 

of ,  18 — ,  at  his  request,  taking  no  note  or  due-bill  there- 
for, which  said  sum  defendant  promised  to  repay  to  plaintiff 

on  the day  of ,  18 — ,  which  he  has  wholly  failed  and 

refused  to  do. 

Wherefore  plaintiff  asks  judgment  against  said  defendant 

for  the  said  sum  of  $ ,  witn  interest  at ,  from , 

18—. 

Sec.  881.  Petition  by  accommodation  maker  of  promis- 
sory note  who  has  paid  the  same. — 

That  on  the day  of ,  18 — ,  the  plaintiff  executed 

and  delivered  his  certain  promissory  note,  of  which  the  fol- 
lowing is  a  copy,  to  wit:  [Insert  copy.] 

That  said  note  was  made  at  the  special  instance  and  request 
and  for  the  accommodation  only  of  the  said  defendant,  and 
that  the  same  was  not  founded  upon  any  valuable  consider- 
ation whatever;  but  that  the  deiendant  agreed  to  pay  the 
same  when  matured. 

That  thereupon  the  said  defendant  indorsed  the  said  note 
as  an  accommodation  only,  and  the  same  was  b^  him  before 
maturity  transferred  to  0.  F.  for  a  valuable  consideration. 

That  defendant  did  not  pay  the  said  note  or  any  part 
thereof  when  the  same  became  due,  or  at  any  time  thereaiter, 
and  that  the  plaintiff  was  compelled  to  pay  the  same,  and  on 

the day  of ,  18 — ,  did  pay  the  same  to  the  said  C.  F., 

and  that  defendant  has  not  repaid  the  amount  so  paid  by 
plaintiff,  nor  any  part  thereof. 

[Prayer.'] 

Sec.  832.  Petition  for  money  paid  ont  and  expended  for 

use  of  defendant.— 

There  is  due  plaintiff  from  defendant  the  sum  of  $ for 

money  paid  out  and  expended  for  the  defendant,  0.  D..  at  his 
special  instance  and  request  and  for  his  use,  in  paying  for  cer- 
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tain  goods  which  were  consigned  to  said  defendant,  and  for 
which  he  was  unable  to  pay,  and  could  not  therefore  procure 
the  same  until  the  money  was  so  furnished  by  this  plaintiff. 

Defendant  has  not  repaid  any  part  of  said  snm  so  paid  by 
plaintiff. 

Wherefore  plaintiff  asks  judgment  against  defendant  for 
the  sum  of  $ ,  with  interest  from ,  etc. 

Note. —  See  form  in  BiHings  t.  McCoy,  5  Neb.  187. 

Sec.  833.  Petition  by  tenant  in  common  against  co-tenant 
to  recoYcr  his  proportion  of  rents. — 

[CaptionJ] 

rlamtiff  and  defendant  are,  and  have  been  for years, 

the  owners  as  tenants  in  common  of  the  premises  described  as 
follows:  [desorihe property]^  the  plaintiff  being  seized  [in  fee- 
simple]  of  the  one part  thereof,  and  the  defendant  being 

seized  [infee-^mple']  of  the  one part  thereof. 

That  during  the  years  18 —  and  18 —  the  defendant  received 

from  one  L.  F.  the  sum  of  $ as  rents  and  profits  derived 

from  said  property,  to  the  one part  whereof  the  plaintiff  is 

entitled;  but  that  the  defendant  has  not  paid  to  plaintiff  his 
said  portion  of  said  rents  and  profits,  or  any  part  thereof, 
although  the  plaintiff  has  demanded  from  him  the  payment  of 
the  same. 

Wherefore  the  plaintiff  asks  judgment  a^inst  the  defend 
ant  for dollars,  and  all  other  proper  relief. 

Sec.  834.  Petition  for  money  deposited  on  contract  for 

purchase  of  real  estate. — 

That  the  defendant  entered  into  a  contract  in  writing  with 
the  plaintiff  which  provided  that  [give  substance  of  contract  as 
mcuu  seem  necessary}.  The  defendant  at  the  time  of  making 
said  contract,  as  security,  as  well  as  for  the  performance 
thereof  on  the  part  of  the  defendant,  deposited  m  the  hands 
of  the  defendant  the  sum  of  $ as  a  part  of  the  purchase- 
money  to  be  paid  by  plaintiff  according  to  the  terms  of  said 
contract,  said  sum  to  oe  to  and  for  the  use  of  the  defendant, 
,to  be  retained  by  the  defendant  on  account  of  the  purchase- 
money,  if  the  plaintiff  should  complete  his  said  purchase  and 
receive  the  deed  for  the  premises  described  in  said  contract, 
but  to  be  to  and  for  the  use  of  the  plaintiff,  and  to  be  returned 
to  the  plaintiff  if  the  defendant  should  fail  to  fulfill  his  con- 
tract  as  aforesaid  and  to  give  a  deed  of  said  premises  pursu- 
ant to  said  agreement. 

The  plaintiff  has  always  been  ready  and  willing  to  do  and 
perform  everything  in  said  agreement  contained,  on  his  part 

to  be  performed,  and  on  thd day  of ,  18—,  was  ready 

and  willing  and  duljr  offered  to  the  defendant  to  accept  anil 
take  the  deed  of  said  premises  pursuant  to  said  agreement. 
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and  to  pay  him  the  balance  of  the  purchase-money  due  there- 
for; but  that  defendant  did  not  on  said day  of ,  18 — , 

nor  at  any  other  time,  give  the  plaintiff  a  deed  of  said  prem- 
ises pursuant  to  said  agreement,  but  has  wholly  failed  and 
refused  so  to  do. 

That  on  the day  of ,  18 — ,  plaintiff  demanded  of  the 

said  defendant  payment  of  the  said  sum  of dollars  so  de- 
posited with  the  defendant  as  aforesaid,  but  that  no  part  of 
the  same  has  been  paid. 

Wherefore  the  defendant  owes  the  plaintiff  the  sum  of 

dollars,  with  interest  thereon  from  said  last-mentioned  day. 

See.  835.  Petition  for  money  illegally  receiyed  by  mu- 
nicipal officers  in  Hen  of  bail. — 

[Caption.'] 

rlamtiff  says  that  on  the day  of  18 — ,  he  was  arrested 

by  the  police  authorities  of  the  city  of  C ^  which  said  ar- 
rest was  made  by  said  officers  without  any  charge  of  any  vio- 
lation of  any  laws  of  Ohio,  and  without  any  warrant  having 
been  issued  therefor  by  said  police  authorities.    And  on  said 

day  of ,  18 — ,  plaintiff  was  taken  to  the  city  prison  of 

said  citv,  and  there  the  police  authorities  demanded  of  this 

plaintiff  a  deposit  of  the  sum  of  $ as  bail  for  his  appearance 

to  answer  some  pretended  violation  of  the  laws  of  Ohio,  which 
had  not  been  at  that  time  preferred  against  him,  and  in  de- 
fault of  payment  of  which  sum  of  money  by  plaintiff,  the 
said  police  authorities  ordered  plaintiff  to  be  imprisoned 
within  the  city  prison  of  said  city  until  the  next  morning. 
Thereupon,  in  order  to  prevent  such  imprisonment,  plaintiff 
avers  that  he  was  compelled  to  and  did  deposit  with  the 
police  authorities  said  sum  of  $ . 

That  on  the  following  morning,  to  wit,  on  the day  of 

-,  18 — ,  in  the  absence  of  plamtiff,  the  mayor  [^,  police 


judge]  of  said  city  caused  to  be  filed  before  him  an  afSdavit 
charging  plaintiff  with  the  violation  of  a  state  law,  falling  withi? 
the  class  of  offenses  known  as  misdemeanors  within  said  state 
And  thereupon,  in  the  absence  of  plaintiff,  and  immediate!; 
after  said  affidavit  was  filed,  said  mayor  \ct^  police  judge]  do 
clared  the  sum  of  % — —  so  deposited  with  said  police  autnor- 
ities  as  aforesaid,  forfeited  unto  the  city  of  0. ;  all  of  which 
was  done  in  his  absence  and  without  his  knowledge  and  con- 
sent.   And  plaintiff  further  avers  that  said  affidavit  was 
never  read  to  him  until  after  said  forfeiture,  and  he  never 
was  arraigned  and  required  to  plead  to  the  matters  therein 
charged  against  him,  which  were  wholly  false  and  untrue,  and 
he  was  never  given  an  opportunity  to  defend  against  the 
charge  therein  contained,  nor  was  there  ever  a  bearing  or 
trial  nad  upon  the  matters  and  things  charged  therein. 
Plaintiff  avers  that  upon  the  following  day, ,  18 — , 
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he  first  learned  of  the  action  taken  aforesaid  by  the  said 
mayor  upon  said  affidavit,  and  in  and  abotlt  the  filing  of  the 
same,  and   the  pretended  forfeitare  of  this  plaintiff's  said 

money,  and  on  the  following  day, ,  18,  he  went  to  said 

mayor  and  reqaested  him  to  set  aside  the  said  forfeiture  of 
said  money  unto  said  city  of  0.,  and  to  give  to  him  a  bearing 
upon  said  affidavit,  all  or  which  the  said  mayor  declined  to  do. 

Plaintiff  thereupon,  on  the  same  day,  while  said  money  was 
in  the  hands  of  said  city,  to  wit,  on  — — ,  18 — ,  demanded  of 
the  said  city  said  money,  and  requested  it  to  pay  the  same 
over  to  him,  which  it  then  and  ever  since  then  has  refused  to 
do,  and  since  which  time  plaintiff  has  never  relinquished  his 
claim  to  said  money,  ancl  at  which  time  he  notified  the  said 
city  that  he  would  bring  an  action  against  it  for  the  recovery 
of  said  sum  of  money. 

Plaintiff  says  that  by  reason  of  the  premises  the  defendant 
did  unlawfully  and  illegally  receive  into  its  possession  the 
said  sum  of  $ ,  on  the day  of  -i — ,  18 — ^  and  there- 
fore asks  judgment  against  said  defendant  for  said  sum  of 
$ ,  with  interest  irom . 

Note.— Adapted  from  Reinhard  v.  City,  49  O.  a  257-70.  holding  that 
where  a  person  is  arrested  without  lawful  authority,  or  for  just  cause  and 
by  lawful  authority  but  for  improper  purposes,  and  pays  money  to  obtain 
his  discharge,  the  same  may  be  recovered  as  so  much  money  had  and  re- 
ceived. Bull  N.  P.  172;  5  Ck>m.  Dig.,  Pleader,  2  W.  18;  Richardson  v.  Dun- 
can, 8  N.  H.  508 ;  Watkins  v.  Baird,  6  Mass.  506.  Money  paid  under  illegal 
contract  may  be  recovered  if  plaintiff  be  not  in  pari  delicto,  Worcester  v. 
Eaton,  11  Mass.  876 ;  Boardman  v.  Roe,  18  Mass.  1()5;  Wheaton  v.  Hibbard,20 
Johns.  290.  Under  the  count  for  money  had  and  received,  money  obtained 
by  duress,  extoition,  imposition,  or  otherwise  wrongfully  paid,  may  be  recov- 
ered. Wolf  V.  Marshal,  52  Mo.  167 ;  2  Greenleaf  on  Ev.,  sec  121.  Money 
cannot  be  received  in  lieu  of  baU  (Butler  v.  Foster,  14  Ala.  828) ;  and  if  so 
received,  public  authorities  have  no  claim  to  it  Ck>lumbus  v.  Dunnick,  41 
O.  S.  602;  State  v.  Lazarre,  12  La.  Ann.  166;  1  Granch  C  O.  486.  As  to 
involuntary  payment  of  illegal  demand,  see  Mays  v.  Cincinnati,  1  O.  S. 
268;  Baker  v.  Cincinnati,  11  O.  a  586-7;  Catoir  v.  Watterson,  88  O.  & 
819.  To  be  involuntary  so  that  it  may  be  recovered,  it  must  have  been 
paid  to  release  either  person  or  property.  Wolf  v.  Marshal,  52  Ma  167 ; 
Wabaunsee  Ca  v.  Walker.  8  Kan.  481 ;  Eaton  v.  Eaton,  85  N.  J.  K  29a 
Involuntary  payments  made  under  compulsion  of  legal  process,  or  duress 
of  goods  or  of  the  person,  which  the  person  receiving  has  no  right  to  re- 
tain, may  be  recovered  back.  Beckwith  v.  Frisbie,  82  Vt  559 ;  Harmony 
V.  Binham,  12  N.  Y.  (2  Kern.  99);  68  N.  Q  184;  12  Am.  Rep.  627;  25  Mich. 
456;  56  UL  542;  27  Mich.  497;  Chandler  v.  Sanger,  114  Mass.  864;  19  Am. 
Rep.  867;  61  Me.  227;  12  Am.  Rep.  556;  70  N.  C.  55;  87  Tex.  47;  60  Barb. 
80.  Where  a  pei-son  is  actually  restrained  of  his  libertv  even  under  a  void 
process,  a  payment  made,  which  otherwise  would  not  have  been  made,  is  a 
payment  under  duress.  Durr  v.  Howard,  6  Ark.  461 ;  Maxwell  v.  Qriswold, 
10  How.  (U.  a)  242 ;  White  v.  Hezlman,  84  Pa,  St  142. 
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Sec.  878.  Same  continued — Jurisdic- 
tional defects. 
874  Petition  by  contractor   to 
foreclose  an   assessment 
lien. 


Sea  -875.  Petition  by  several  parties 
to  enjoin  collection  of  as- 
sessment 

87((.  Contracts  —  Pleading  of. 

877.  Condemnation  proceedings. 
Application  to  assess  com* 
pensation. 


Sec.  836.  Introductory — Constitutional  and  statutory 
proYislons. —  There  are  certain  constitutional  and  statutory 
provisions  in  reference  to  the  organization  and  classification 
of  villages  and  cities  which  must  be  understood  by  a  pleader 
when  bringing  or  defending  actions  with  reference  to  municipal 
corporations.  It  therefore  seems  justifiable,  by  way  of  intro- 
ductory and  as  matter  of  convenience,  to  refer  to  them  here. 

Prior  to  the  adoption  of  the  constitution  of  1851,  municipal 
corporations  in  Ohio  were  created  by  special  acts.  Each  city 
or  village  had  its  own  charter.  The  constitution  of  1851  pro- 
vides ^  that  '^  the  general  assembly  shall  provide  for  the  organ- 
ization of  cities  and  incorporated  villages  by  general  laws.'' 
In  obedience  to  this  constitutional  mandate  the  general  assem- 
bly' passed  an  act  ^Ho  provide  for  the  organization  of  cities 
and  incorporated  villages."  This  was  the  first  municipal  code 
in  the  state.  It  has  been  remodeled  and  supplemented  and 
re-enacted  several  times,  and  now  forms  sections  1536  to  2729 
of  the  statutes.  The  constitution  further  provides'  that  ^^  the 
general  assembly  shall  pass  no  special  act  conferring  corpo- 
rate powers."  This  constitutional  provision  inhibits  the  legis- 
lature from  passing  laws  which  are  applicable  to  but  one  city 
or  village.  The  classification  of  municipal  corporations  ac- 
cording to  population  is  constitutional. 

Municipal  corporations  are  divided  into  cities,  villages  and 
hamlets;  cities  are  divided  into  two  classes  —  first  and  sec- 
ond ;  cities  of  the  second  class  are  divided  into  five  grades — 
first,  second,  third  and  fourth ;  cities  of  the  second  class  which 
hereafter  become  cities  of  the  first  class  shall  constitute  the 
fourth  grade  of  the  latter  class ;  and  villages  which  hereafter 
become  cities  shall  belong  to  the  fourth  grade  of  the  second 
class.^ 

1  Sec.  6,  art.  la  'Sec  1,  art  la 

'On  the  8d  day  of  May»  1S52  (60  V.        < Sec.  1546,  R.  a,  as  amended  Febw 
938>  10,  1892  (89  O.  L  18X 
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Sec.  837.  Classes  and  grades. —  Cities  of  the  first  class  are 
graded  as  follows:  Those  which  have  more  than  two  hundred 
thousand  inhabitants  are  cities  of  the  first  grade ;  those  that 
have  more  than  ninet}'^  thousand  and  less  than  two  hundred 
thousand  inhabitants  are  cities  of  the  second  grade;  those 
which  have  more  than  thirty-one  thousand  five  hundred  and 
less  than  ninety  thousand  are  cities  of  the  third  grade.  Cit- 
ies of  the  second  class  are  graded  as  follows :  Those  which 
have  more  than  thirty  thousand  five  hundred  and  less  than 
thirty-one  thousand  five  hundred  are  cities  of  the  first  grade; 
those  which  have  more  than  twentv  thousand  and  less  than 
thirty  thousand  five  hundred  inhabitants  constitute  the  second 
grade;  those  which  have  more  than  ten  thousand  and  less 
than  twenty  thousand  constitute  the  third  grade;  those  which 
have  more  than  twenty -eight  thousand  and  less  than  thirty- 
three  thousand  inhabitants  constitute  the  third  grade,  and 
those  which  have  more  than  five  thousand  and  less  than  ten 
thousand  constitute  the  fourth  grade.^ 

Tillages  are  divided  into  two  classes  —  first  and  second. 
Those  having  more  than  three  thousand  and  less  than  five 
thousand  inhabitants  are  villages  of  the  first  class ;  those  hav- 
ing more  than  two  hundred  and  less  than  three  thousand 
inhabitants  are  villages  of  the  second  class.  Hamlets,  when 
organized,  must  have  at  least  fifty  electors.' 

See.  838.  Municipal  corporations  organized  from  unin- 
corporated territory. —  There  is  no  statutory  provision  in 
Ohio  for  the  organization  of  cities  from  unincorporated  terri- 
tory, even  though  the  territory  contains  the  requisite  number 
of  inhabitants  for  a  city.  Municipal  corporations  are  first 
organized  as  villages  or  hamlets,  and  afterwards,  when  the 
population  is  suflScient,  may  be  advanced  to  cities  of  the  sec- 
ond class,  and  from  cities  of  the  second  to  cities  of  the  first 
class ;  they  do  not  advance  by  mere  increase  of  population, 
but  certain  steps  must  be  taken.'  A  village  or  hamlet  may  be 
organized  in  the  following  manner:  The  territory  proposed 
to  be  incorporated  must  first  be  platted  in  the  manner  or  be 
of  the  character  required  by  statute.^    The  initial  step  is  taken 

I8ec&  1047  and  1548,  R.  a,  as  >  State  ex  reL  v.  ^Va II,  47  a  S.  49a 
ameoded  Feb.  10, 1S93  (89  O.  U  18>  «  R  a,  sec.  15:)^ 

>R.a.  seca  1549,1661. 
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by  filing  with  the  connty  commisBioners  a  map  of  the  terri- 
tory and  a  petition  signed  by  not  less  than  thirty  electors 
residing  within  the  district  proposed  to  be  incorporated.  The 
petition  mast  contain  an  accurate  description  of  the  territory, 
the  supposed  number  of  inhabitants,  not  less  than  two  hundred 
if  a  village,  and  not  less  than  fifty  electors  if  a  hamlet  is 
desired,  a  request  that  the  corporation  be  either  a  village  or 
hamlet,  the  name  proposed,  and  the  name  of  some  person  to 
act  as  agent  for  the  petitioners.  There  is  an  exception  in 
respect  to  the  number  of  inhabitants  required  where  the  ter- 
ritory is  an  island  or  islands.^ 

See.  839.  Form  of  petition  to  incorporate  village.— 

Before  the  County  Commissioners  of County,  Ohio. 

In  the  Matter  of  the  Incorpora- )  p^fuj^^ 

tion  of  the  Village  of .      ) 

To  the  Honorable  Board  of  Commissioners  of County, 

Ohio: 

Your  petitioners  represent  to  your  honorable  body  that 
they  desire  to  obtain  an  order  for  the  organization  of  a  vil- 
lage in  the  territory  hereinafter  described,  and  state  that  each 
of  the  thirty  persons  whose  names  are  subscribed  to  this  peti- 
tion are  electors  and  bona  fide  residents  and  inhabitants  ot  the 
territory  proposed  to  be  incorporated.    \^R.  S,y  sec.  15S4J] 

That  ^'  an  accurate  description  of  the  territory  embraced 
within  the  proposed  corporation  "  [B.  &,  8ec.  1503]  is  as  fol- 
lows :  [Description  of  territory.] 

Tour  petitioners  represent  that  a  plat  of  said  territory  has 
been  acknowledged  and  recorded  in  volume of  the  Rec- 
ords of  Plats  of  said  county  [or,  that  said  territory  has  been 
laid  off  into  lots,  surveyed  and  platted,  and  a  plat  thereof  duly 

recorded  in  Record  of  Plats  of  said  county,  volume ,  page 

1,  [B.  &,  sec.  165S\  and  "an  accurate  maj)  of  the  terri- 
tory"  is  filed  herewith.  [^B.  /S,  sec.  166 J^..]  Said  territory  is 
not  adjacent  to  a  city,  nor  a  part  of  an  island  or  islands.  [B.  S.^ 
sec.  1663.] 

That  "  the  supposed  number  of  inhabitants  residing  in  the 
proposed  corporation "  is  [or^  that  the  proposed  number  of 
inhabitants  residing  in  the  above  territorv  sought  to  be  incor- 

E orated  into  a  village  is  about ,  and  not  less  than  two 
undred].     [B.  S.^  sec.  1553.] 

Your  petitioners  have  appointed  A.  B.  and  authorized  him 
to  act  as  their  agent  in  this  behalf  {B.  S.^  sec.  1666]^  and  pray 
that  your  honorable  board  do,  upon  a  hearing  hereof,  cause 
to  be  entered  on  your  journal  an  order  [B.  S.j  sec.  1668]  in- 

i  R  a.  S0C8.  1558.  1554.  1555. 
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ooroorating  the  above  described  territory  into  a  village  under 
and  by  the  name  of [name  praposedi   B.  A,  sec.  1SS6]. 

NOTB. — The  foregoing  petition  depends  entirely  npon  the  statute  and 
must  be  drawn  in  smct  accord  with  its  proyisions  in  order  to  lay  before  the 
commissioners  all  facts  essential  to  be  mown  by  them.  These  have  been 
arranged  in  their  order  in  the  above  petition  with  references  to  the  various 
sectionfl  of  the  statutes  following,  the  matter  quoted  being  in  the  direct  lan- 
guage of  the  statute,  to  which  there  can  be  no  objection.  Section  1554  pro- 
Tides  what  the  petition  shall  coutain,  but  section  1558  makes  other  require- 
ments  as  conditions  precedent  to  the  organization  which  must  be  considered 
by  the  board,  and  therefore  may  be  properly  stated  in  the  petition. 

Sec.  840.  Filing  and  notice  of  petition.—  The  petition  for 
the  incorporation  of  a  city  or  village  must  be  presented  at  a 
regular  session  of  the  commissioners,  who  are  required  to  set 
a  time  and  place  for  hearing  the  same,  which  shall  not  be  less 
than  sixty  days  after  it  is  filed.  Notice  containing  the  sub- 
stance of  the  petition,  and  the  time  and  place  of  hearing,  must 
be  published  in  a  newspaper  printed  and  of  general  circula- 
tion in  the  county  for  a  period  of  six  weeks.  A  copy  of  such 
notice  must  also  be  posted  in  a  conspicuous  place  within  the 
limits  of  the  proposed  corporation  at  least  six  weeks  before 
the  hearing.^ 

Sec.  841.  Hearing  and  order. —  At  the  time  fixed  for  hear- 
ing, or  at  the  time  to  which  the  hearing  is  adjourned,  the 
commissioners  either  allow  or  reject  the  petition.  If  the  pe- 
tition is  allowed,  the  commissioners  shall  place  upon  their 
journal  an  order  in  conformity  to  statute.'  At  the  earliest 
time  practicable  after  granting  the  prayer  of  the  petitioners,  it 
is  the  duty  of  the  commissioners  to  transmit  to  the  county 
recorder  a  certified  transcript  of  their  proceedings,  the  peti- 
tion, map  and  all  other  papers  on  file  pertaining  to  the  incor- 
poration. At  the  expiration  of  sixty  days  after  receiving 
them,  the  recorder,  unless  enjoined,  shall  make  a  record  of 
the  petition,  transcript  and  map.  The  recording  of  these 
documents  by  the  recorder  is  the  final  step  in  the  creation  of 
the  corporation.'  The  decision  of  the  commissioners  on  the 
merits  of  the  case  is  final,  except  as  it  may  be  reviewable  on 
error  for  errors  or  inaccuracies.^ 

1 R  a,  sea  1556.    Tlie  form  of  the       >  R.  a,  sec.  1558. 
notice  may  easily  be  drawn  by  taking       '  R  a,  sees.  1560,  1561. 
the  essential  points  in  the  petition       ^  Hulbert  v.  l^iason,  29  O.  a  6621 
and  incorporating  them  into  the  no- 
tice^ 


1 

I 
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Sec.  843.  Proceeding  to  enjoin  organization. —  After  the 
filing  of  the  papers  with  the  county  recorder,  and  before 
sixty  days  has  elapsed,  the  first  litigation  in  chronological 
order  in  which  the  corporation  is  involved  may  arise.  The 
discretion  of  the  commissioners  in  organizing  the  corporation 
is  not  reviewable.  The  court  may  enjoin  the  proceeding  for 
errors  or  inaccuracies  of  the  boundaries  at  the  suit  of  a  party 
interested.  Any  person  showing  a  substantial  interest  in  the 
matter  may  bring  the  suit.  Only  errors  in  the  proceedings 
and  inaccuracies  in  the  boundaries  can  be  complained  of.  It 
partakes  of  the  nature  of  a  proceeding  in  error.^  A  sum- 
mons does  not  necessarily  issue  on  the  petition,  but  the  per- 
son filing  the  same  must  give  notice  in  writing  to  the  recorder 
and  the  agent  of  the  petitioners  that  the  petition  has  been 
filed.'  Thereupon  the  recorder  files  with  the  court  all  the 
papers  in  his  possession  relating  to  the  incorporation.  The 
ca<«e  is  heard  on  the  papers  and  testimony  in  a  summary  man- 
ner. If  the  suit  is  dismissed,  the  papers  are  returned  to  the 
recorder  and  are  by  him  recorded,  which  act  completes  the 
incorporation.  But  if  the  court  enjoins  the  recorder  from 
making  the  record,  the  incorporation  cannot  be  created  under 
this  proceeding,  though  it  is  not  a  bar  to  a  subsequent  appli- 
cation to  the  county  commissioners.' 

Sec.  843.  Form  of  petition  to  eivjoin  organization  of  vil- 
lage.— 

Court  of  Common  Pleas, County,  Ohio. 

In  the  Matter  of  the  Proceed- 1 

ings  to  Incorporate   the  >   Petition  for  Injunction. 

Village  of .  ) 

Tour  petitioner  respectfully  represents  to  the  court  that 

on  the day  of ,  18 — ,  certain  electors  residing  within 

the  territory  situate  in  township,  county  of ,  Ohio, 

and  described  as  follows  [describe  terrUaryJy  filed  with  the 
county  commissioners  of  said  county  a  petition  asking  for  an 
order  authorizing  said  territory  to  be  incorporated  into  a  vil- 
lage to  be  known  by  the  name  of  the  village  of .  There- 
after, to  wit,  on  the day  of ,  18 — ,  the  commissioners 

of  said  county,  at  a  hearing  of  said  petition,  made  a  pretended 

^  R  S.,  sea  1662 ;  Hulbert  v.  Mason,    erally  impeached.    Blanchard  v.  Bis- 
80  O.  a  662.   No  appeal  can  be  taken    sell,  11  O.  a  96. 
therefrom.    Id.    It  cannot  be  collat-       >  R.  a,  sea  166a 

s  R  a,  sea  1661 
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order  organizing  said  village  of ,  and  thereupon  sent  a 

certiJBed  transcript  of  their  proceedings  in  relation  thereto, 
together  with  the  petition  therefor,  and  all  maps  and  papers 

with  reference  thereto,  to ,  county  recorder  of 

county,  for  record,  and  the  same  are  now  in  his  possession 
and  he  is  about  to  and  will  record  the  same,  to  the  ^reat  and 
irreparable  injury  of  your  petitioner,  who  is  a  resident  and 
tax-payer  of  said  territory,  unless  restrained  by  the  order  of 
this  honorable  court. 

Your  petitioner  states  that  there  is  error  and  inaccuracies 
in  said  proceedings  before  the  county  commissioners  in  this, 
to  wit :  [State  specifically  errors  complained  qfy  as:] 

The  territory  proposed  to  be  incorporated  into  said  village 

adjoins  the  city  of for  the  distance  of feet.     [B.  o., 

sec,  1663.] 

That  said  territory,  proposed  to  be  incorporated,  embraces 
within  its  limits  the  grounds  and  improvements  of  the  county 
infirmary  of  the  county  of .     [li.  S.y  sec.  166S.] 

[Other  errors.] 

Tour  petitioner  therefore  asks  that ,  recorder  of 

said  county,  may  be  restrained  from  making  a  record  of  said 
proceedings  and  from  certifying  transcripts  thereof  to  the 
secretary  of  state  and  to ,  the  agent  of  the  peti- 
tioners. 

Notb: — The  recorder  must^  upon  being  notified  of  the  proceeding,  trans- 
mit to  the  derk  all  papers  relating  to  the  matter.  R.  S.,  sec.  1563.  A  tran- 
script, therefore^  need  not  be  filea  with  the  petition. 

Sec.  844.  Nature  of  livjanctlon  proceedings. —  This  pro- 
ceeding is  of  a  peculiar  nature.  The  petitioner  is  required 
upon  the  filing  of  his  petition  to  file  with  the  recorder  and 
agent  selected  by  the  petitioners  a  notice  in  writing.  It  is 
thereupon  made  the  duty  of  the  recorder  of  the  county  upon 
receiving  the  notice  of  the  filing  of  the  petition  to  forthwith 
transmit  to  the  clerk  of  the  court  where  the  petition  for  in- 
junction is  pending,  all  the  papers  relating  to  the  incorporation 
on  file  in  his  office.^  This  is  for  the  purpose  of  furnishing  the 
court  with  all  the  necessary  information,  so  that  it  is  unneces- 
sary to  accompany  the  petition  with  a  transcript.'  The  re- 
corder must  not  then  make  a  record  unless  the  injunction  is 
denied.'  The  court  is  required  to  hear  the  petition  in  a  sum- 
mary manner,  and  to  dismiss  it  if  no  error  or  inaccuracies  are 
found.    But  if  error  is  found,  or  the  boundaries  are  so  in- 

iRa,8ec.l56a  SR&,  sea  166a 

-  See  fbrm  ante,  sec  848^ 


942  MUNICIPAL   CORPORATIONS.  [§§  84:5,  846. 

acoarately  defined  as  to  render  the  limits  of  the  proposed  cor- 
poration uncertain,  then  the  coart  should  grant  the  injunction.' 
See.  845.  Annexation  of  territory. —  Municipal  corpora- 
tions may  be  enlarged  by  the  annexation  of  adjacent  property. 
This  is  done  in  two  ways.    A  majority  of  the  adult  freeholders 

'  residing  in  the  territory  proposed  to  be  annexed  may  petition 
the  county  commissioners  for  the  annexation  of  the  same  to 
a  municipal  corporation  to  which  such  territory  is  contiguous. 
The  same  proceeding  is  had  upon  such  petition  as  upon  a 
petition  for  the  organization  of  a  municipal  corporation,  ex- 
cept the  transcript  and  map  are  sent  to  the  clerk  of  the  cor- 
poration to  which  the  territory  is  proposed  to  be  annexed.' 
At  the  expiration  of  sixty  days,  if  he  has  not  been  enjoined, 
the  clerk  lays  the  transcript  and  other  papers  before  the  coun- 
cil for  its  acceptance  or  rejection.  The  territorial  area  of  a 
mnnlolpal  oorpomlo.  c  Jt  be  enlarge,  except  by  .be  c..- 
sent  of  the  corporation  and  the  county  commissioners.  Dar- 
ing the  sixty  da3^s  that  the  papers  must  remain  with  the  clerk, 

^an  injunction  may  be  brought  against  him  the  same  as  against 
a  county  recorder  in  the  case  of  the  incorporation  of  a  village 
or  hamlet.  If  the  suit  is  dismissed  he  can  transmit  the  papers 
to  the  council  for  its  action;  if  the  injunction  is  made  per- 
petual, the  annexation  is  defeated,  but  this  is  not  a  bar  to  an- 
other application.'  The  legislature  cannot  constitutionally 
annex  territory  by  special  act,*  but  it  may  detach  it.* 

The  initial  step  in  the  annexation  proceeding  may  be  taken 
by  the  passage  of  an  ordinance  authorizing  the  same.  In  such 
case  the  application  is  made  by  the  city  solicitor  to  the  county 
commissioners  by  petition,  and  the  same  proceedings  are  had 
as  when  the  application  is  made  by  the  freeholders  of  the 
territory.  The  form  of  the  petition  to  enjoin  the  annexation 
of  territory  may  be  similar  to  that  enjoining  the  organization 
of  a  village  or  hamlet. 

See.  846.  Change  of  name  of  village  or  hamlet. —  The 
name  of  a  village  or  hamlet  may  be  changed  by  twelve  or 
more  freeholders  of  the  corporation  subscribing  a  petition 
therefor,  and  filing  the  same  in  the  court  of  common  pleas  of 

1 R.  a,  sec.  1664.  *  State  ex  reL  v.  Cincinnati,  dO  a  8 

S  R  a,  seca  1589,  159a  la 

<  R  a,  seca  1591>1596w  •  Metcalf  t.  State  ex  reL,  49  O.  a  68(1 


§§  847-849.]  MUNICIPAL  oobpobattons.  943 

the  connty  in  which  the  corporation,  or  the  larger  part  thereof^ 
is  situated.^ 
Sec.  847.  Form  of  petition  for  change  of  name  of  Tillage. 

Yonr  petitioners,  twelve  in  number,  state  that  they  are  free- 
holders residing  in  the  village  of ,  which  is  a  municipality 

organized  under  the  laws  of  Ohio,  and  situated  entirely  within 
the  county  of and  state  of  Ohio. 

Tour  petitioners  state  ^'  that  at  least  three-fourths  of  the 
inhabitants  of  said  corporation  desire  "  that  the  name  of  said 
village  be  changed  from  [present  lumie']  to  \name  desired]^  "and 
that  there  is  no  other  municipal  corporation  in  the  state  with 
the  name  of as  prayed  for."     [State  reasons  for  change.] 

Your  petitioners  therefore  ask  the  court  to  make  an  order 
to  change  the  name  of  said  corporation  from to • 

Note. —  The  foregoing  form  is  sabstantially  in  the  language  of  the  stac- 
afee^  as  indicated  by  quotations    R  S.,  sec.  167Q. 

Sec.  848.  Notice  and  hearing  of  petition  for  change  of 
name. —  Thirty  days'  notice  in  a  newspaper  of  general  circu- 
lation in  the  corporation  must  be  given  by  the  petitioners  of 
the  object  of  the  petition,  and  of  the  time  and  place  where 
the  petition  will  be  heard.  Before  the  notice  is  published  it 
will  be  prudent  to  draw  the  court's  attention  to  the  filing  of 
the  petition,  and  request  it  to  fix  the  time  and  place  for  hear- 
ing the  same,  and  have  the  order  therefor  entered  on  the 
journal.  At  the  hearing,  if  the  court  is  satisfied  by  proof 
that  the  prayer  of  the  petitioners  is  just  and  reasonable,  that 
notice  has  been  given,  that  at  least  three-fourths  of  the  inhab- 
itants of  the  corporation  desire  the  change,  and  that  there  is 
no  other  municipal  corporation  in  the  state  of  the  new  name, 
it  may  order  such  change  to  be  made.'  There  is  no  statutory 
provision  for  the  change  of  the  name  of  a  city. 

Sec.  849.  Advancement  of  hamlets^  villages  and  cities.— 
Elaborate  provision  is  made  by  statute  for  advancing  hamlets 
to  villages,  villages  to  cities,  cities  of  the  second  class  to  cities 
of  the  first  class.'  There  is  no  statutory  provision  for  enjoin- 
ing a  municipal  corporation  from  assuming  to  act  in  any  grade 
or  class  to  which  it  has  attempted  to  advance  itself.  There  is 
no  statutory  provision  similar  to  those  which  provide  for  an 
injunction  in  the  case  of  the  organization  of  a  village  or  ham- 
let, or  the  annexation  of  territory.    The  state  itself  is  the 

1 R  a,  sec.  157a  >  R  a,  sees.  1546-61, 1672-6a 

tR  a,  aecsL  1670, 1671,  5854. 
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only  body  which  can  complain  of  a  manioipal  corporation  as- 
suming to  act  nnder  a  government  to  which  it  is  not  entitled.^ 
A  municipal  corporation  does  not  advance  from  one  class  to 
another  simply  by  an  increase  in  population.  In  order  to  ad- 
vance the  city,  its  inhabitants  and  officers  must  take  the  steps 
required  by  statute.* 

See.  860.  Averment  of  corporate  capacity  —  Grade  and 
class. —  In  all  cases,  whether  brought  by  or  against  a  munici- 
pal corporation,  the  petition  should  contain  an  averment  that 
the  plaintiff  or  defendant,  as  the  case  may  be,  is  a  municipal 
corporation.  Otherwise  it  would  not  appear  whether  the 
party  had  the  capacity  to  sue  or  be  sued.'  There  should  be  a 
further  averment  as  to  whether  the  corporation  is  a  city  or 
village,  and  the  grade  or  class  to  which  it  belongs.  Many  laws 
are  passed  which  apply  to  only  one  grade  or  class,  and  if  suit 
is  brought  under  such  a  law,  it  should  appear  that  the  corpo- 
ration involved  belongs  to  that  grade  or  class.  Whether  the 
court  takes  judicial  notice  of  the  grade  and  class  to  which  a 
municipal  corporation  belongs  is  not  well  settled.^  It  is  suffi- 
cient if  the  pleader  aver  that  the  plaintiff  or  defendant  is  a 
municipal  corporation  duly  organized  under  the  laws  of  the 

state  of  Ohio  as  a  city  or  village  or  hamlet  of  the grade 

of  the class. 

Sec.  851.  Constltntionality  of  laws  and  ordinances  relat- 
ing to  mnniclpalities^  how  raised. —  At  each  session  of  the 
legislature  laws  are  enacted  pertaining  to  cities  and  villages, 
.  and  the  councils  of  the  latter  are  constantly  engaged  in  pass- 
ing  ordinances  the  constitutionality  of  both  of  which  is  fre- 
quently questioned.  The  practitioner  may  be  of  the  opinion 
that  a  law  or  ordinance  is  unconstitutional,  but  at  a  loss  to 
know  how  to  procure  the  opinion  of  a  court  upon  the  ques- 
tion. The  constitutionality  of  a  law  relating  to  a  city  or  vil- 
lage, or  an  ordinance  or  proceeding  thereof,  may  be  brought 
before  a  court  of  competent  jurisdiction  by  qiu>  warranto^ 

iDiUon,  Mud.  Corp.  48  A.  ^  State  ez  re],  v.  Schwab,  49  O.  a 

s  State  ez  rel  v.  Wall  47  O.  a  499.  229 ;  State  ez  reL  ▼.  City  of  Toledo, 

IR.  a,  sea  1552.  4S  O.  a  112;  State  ez  reL  ▼.  Smith, 

«  R  a,  sea  1787 ;  Bolton  y.  Cleve-  48  O.  a  211 ;  State  ez  reL  ▼.  Wall,  47 

land,  85  O.  a  819-321 ;  State  ez  reL  O.  a  499 ;  State  ez  rel.  y.  Hawkins, 

▼.  Constantine,  42  O.  a  487-444.  44  O.  a  98;  State  ez  rel.  v.  Hudson, 
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injanction,^  mcmdamv^^  suit  on  coDtract  or  assessment,'  action 
for  damages/  haheas  corpua} 

The  averments  in  a  pleading  alleging  the  unconstitutional- 
ity of  a  law  pertaining  to  a  municipal  corporation  may  be 
made  in  any  appropriate  language.  There  is  no  stereotyped 
form  for  such  allegations.  The  numerous  objects  of  laws  re- 
lating to  municipal  corporations  and  the  diversity  of  their 
language  make  it  impossible  to  adopt  a  set  form  for  all  oases. 
It  is  sufficient  if  a  party  alleges  that  the  act  o^i  which  his  an- 
tagonist relies  is  unconstitutional  or  null  and  void  or  inoper- 
ative for  the  reason  that  it  is  in  conflict  with  either  the  state 
or  federal  constitution,  or  both,  pointing  out  definitely  the 
sections  and  articles  of  either  with  which  he  claims  the  act 
conflicts.* 

While,  as  before  stated,  it  may  be  difficult  to  give  a  set 
formula  fitting  all  cases,  yet  there  are  a  few  allegations  which 
should  be  carefully  made.  In  this,  as  in  other  actions,  ths, 
writer  believes  that  the  averments  should  unequivocally  direct 
the  court^s  attention,  as  well  as  that  of  his  adversary,  to  the 
grounds  upon  which  he  relies.  A  statement  of  a  cause  of  action 
in  cases  of  this  character  is  different  from  others,  yet  the  rules 
of  pleading  with  respect  to  a  statement  of  facts  should  not  be 

44  O.  a  187;  State  ex  reL  y.  Ander-  49  O.  a  586;  State  ex  reL  ▼.  Circle- 
son,  44  O.  a  247 ;  State  ex  rel.  ▼.  ville,  20  O.  a  86a 
Smith,  44  O.  a  846;  State  ▼.  PugK  '(Dorry  y.  Campbell,  36  O.  a  184- 
48  O.  a  96;  State  ex  rel.  v.  Coustan-  143;  Bonsall  v.  Town  of  Lebanon,  19 
tine,  43  O.  a  487 ;  State  ▼.  Baugh-  O.  418 ;  Welker  ▼.  Potter,  18  O.  S.  85 ; 
man,  88  O.  a  455;  State  ex  rel.  v.  Maloy  v.  City  of  Marietta,  11  0.  S. 
Covington,  39  O.  a  103.  834;  Northern  Indiana  R.  R  Ca  v. 

1  Parsons  ▼.  Columbus,  60  O.  a  460 ;  Connelly,  10  O.  a  161 ;  HiU  v.  Hig- 

Costello  ▼.  Wyoming)  49  O.  a  302;  don,  5  O.  a  348;  Ernst  ▼.  Kunkle, 

Street  Railway  v.  Cumminsville,  14  5  O.  a    531 ;  Ridenour  ▼.  Saffin,  1 

O.  a  634,  646,  547;  Tone  v.  Colum-  Handy,  464,  469-478. 

bus.  89  O.  a  381 ;  Eumler  y.  Silsbee,  «  Toledo  t.  Preston,  60  O.  a  861. 

::8  a  a  446;  Freeman  v.  Hunter,  7  ^sipe  y.  Murphy,  49  O.  a  686;  Ex 

O.  C  C.  117.    Injunction  may  be  em-  parte  Clamp,  16  Bull.  339.    But  see 

ployed  by  an  officer  ^gainst  an  ad-  Madden  v.  Smeltz,  3  0.  C.  C.  168 :  Ex 

verse  claimant  whose  title  is  in  dis-  parte  Mosler.  8  O.  CI  C.  824 

pate  on  the  ground  that  the  law  *For  forms,  see  Costello  ▼.  Wyo- 

ander  which  he  claims  to  hold  is  ming,  49  O.  S.  204 ;  Toledo  v.  Preston 

unconstitutional.  Reemelin  y.  Mosby,  50  O.  a  861 ;  Walker  v.  Cincinnati, 

47  O.  a  67a  31  O.  a  38;  Reemelin  ▼.  Mosby,  47 

"'  Metcalf.  Auditor,  ▼.  State  ex  reL,  O.  a  670 ;  State  ▼.  Pugh,  48  O.  a  lOa 
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different  A  number  of  cases  have  been  examined  in  which 
careful  lawyers  have  prepared  petitions  of  this  character  to 
which  reference  has  been  made  in  a  note.^  But  they  do  not 
seem  to  be  sufficiently  specific.  The  rules  of  pleading  stat- 
utes may  not  apply  in  all  their  force  to  this  class  of  actions. 
For  example,  it  may  not  be  necessary  to  plead  a  general  stat- 
ute, because  judicial  notice  is  taken  of  it.'  Yet  it  is  the  better 
practice,  in  attacking  the  constitutionality  of  a  law  of  this 
character,  to  point  out  the  particular  features  of  the  law 
daimed  to  be  invalid,  alleging  so  much  of  its  provisions  as  may 
seem  appropriate  to  bring  the  questions  properly  before  the 
court,  pointing  out  the  particular  provisions  of  the  constitu- 
tion with  which  it  conflicts.  Realizing  the  importance  of 
pleading  in  such  actions  —  for  constitutional  questions  are 
grave  —  forms  are  inserted  in  the  sections  following. 

See.  852.  Same  eontinned  —  By  qno  warranto. —  The  con- 
stitutionality of  a  law  relating  to  a  municipality  may  be 
raised  by  quo  warranto  when  the  corporation,'  a  board  *  or 
officer  •  thereof  is  exercising  powers  conferred  thereby.  When 
additional  powers  are  conferred  upon  a  municipal  board  by 
an  unconstitutional  statute,  it  may  be  ousted  from  perform- 
ing such  duties.*  The  right  of  a  board  which  has  been  ap- 
pointed by  a  mayor  to  hold  office  may  be  questioned  in  this 
manner.''  An  officer  elected  by  the  electors  of  a  city  may  be 
ousted  if  the  law  creating  the  office  which  he  assumes  to  hold 
is  unconstitutional.'  The  constitutionaiitv  of  an  act  which 
abolishes  a  board  of  public  works  and  creates  a  board  of  pub- 
lic affairs,  which  is  its  successor,  may  be  tried  by  quo  war- 
ranto.^ This  is  an  appropriate  remedy  to  oust  a  police  judge 
claiming  to  hold  under  an  unconstitutional  law,^^  or  officers 
not  having  the  proper  qualification  of  electors.^^  Where  the 
legislature  has  annexed  territory  to  a  city  by  a  special  act, 

iSee8ec.85d,  p.811,  n.6.  •  State  ▼.  Pugh,  48  O.  a  9a 

s  Ante,  sec.  Sa  ?  state  ex  reL  v.  Wall,  47  O.  8.  49(1 

s  State  ex  rel.  v.  Cincinnati,  20  O.  a  ^  State  ex  r^  v.  Schwab^  49  O.  a 

19;  State,  eta  v.  Cincinnati,  28  O.  a  239. 

447 ;  State  ex  rel.  ▼.  Toledo,  46  a  a  •State  ex  reL  v.  Smith,  44  O.  a  84a 

112.  ^  State  ex  rel  ▼.  Anderson,  44  O.  a 

4  State  ex  reL  y.  Wall,  47  O.  a  499.  247. 

^Stateexrel  y.  Schwab^  49  O.  a  "  State  ex  reL  v.  Rust,  4  a  a  Q  829, 

28a 
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SQoh  corporation  may  be  ousted  from  extending  its  municipal 
government  over  such  territory  by  quo  warrcmto}  A  board 
of  police  commissioners  may  be  ousted  who  have  intruded 
into  •  or  been  duly  removed  from  ofBce  by  the  governor,*  or  not 
duly  elected  *  or  appointed.*  Quo  warranto  is  used  in  many 
oases  other  than  those  in  which  constitutional  questions  are  / 
raised  against  municipal  corporations,  their  boards  and  offi- 
cers,* but  not  to  decide  between  rival  claimants  to  a  munici- 
pal office,  where  the  statute  provides  other  means  of  deter- 
mining such  controversies.'' 

Sec.  863.  Same  eontlnned  —  Petition  to  test  eonstltntlon- 
ality  of  law  by  quo  warranto. — 

SUPBBMB   COUST  OF  OhIO. 

The  State  of  Ohio,  on  the  Re- 
lation of  D.  K.  W.,  At- 
torney-General,  Plaintiff, 
vs. 

W.  M.  W.,  etc..  Defendants. 

D.  K.  W.,  the  attorney-general  of  the  state  of  Ohio,  upon 
complaint  to  him  in  that  behalf  made,  comes  and  gives  the 
said  court  to  understand  and  be  informed,  and  avers  that  the 
city  of ,  in  the  county  of ,  and  state  of  Ohio,  is  a  mu- 
nicipal corporation  duly  organized  under  the  laws  of  the  state 
of  Ohio,  and  that  the  defendants,  W.  M.  W.,  etc.  [naming 
tA&m']y  are  unlawfully  assuming  to  exercise,  and  are  unlawfully 
exercising,  and  for  several  days  last  past  have  unlawfully  as- 
sumed to  exercise,  and  have  unlawfully  exercised,  within  the 

state  of  ,  to  wit,  in  the  said  city  of ,  the  following 

franchises,  to  wit: 

1.  To  act  as  a  board  of  public  works  in  said  city  of ; 

and 

9.  To  supervise  the  cleaning,  lighting,  repairing  and  im- 
provements of  the  streets,  alleys,  avenues, lanes,  public  wharves 

1  Stale   ex   reL  V.  Cincinnati,  20  cinnati,  20  O.  S.  26;  State  ex  reL  v. 

a  a  19.  Cincinnati,  28  O.  S.  446. 

estate  ex  reL  v.  Covington, 89  O. a  "State  ex  reLv.  Green,  87  O.  a  227 ; 

102L  State  ▼.  Heinmiiler,  88  O.  a  101; 

*  SUte  ez  reL  T.  Hawkins,  44  O.  a  State  ex  rel.  v.  Eearns,  47  O.  a  666 ; 

9a  State  ex  reL  ▼.  O'Brien,  47  O.  a  464 ; 

4  State  V.  Constantine,  42  O.  a  487.  State  ex  reL   v.  Anderson,  46  O.  a 

•Stale  T.  Banghman,  88  O.  a  465.  196;  State  ex  reL  v.  Bryson,  44  O.  a 

For  forms  of  pleading  see  State  ex  457. 

lel.  ▼.  Cincinnati  Gas-light  ft  Coke  ^  State  ex  reL  ▼.  Berry,  47  a  a  289L 

0(x,  18  a  a  268;  State  ex  reL  ▼.  Cin-  See  ante,  sees.  586*6491 
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and  landings,  market-houses  and  spaces,  bridges,  sewers,  drainsr 
ditches  and  culverts  in  said  city  of ;  and 

8.  To  have  seats  in  the  council  of  said  city  of  — --,  and  to 
take  part  in  the  proceedings  and  deliberations  of  said  council 
on  questions  witnin  the  exclusive  prerogative  and  power  of 
said  council;  and 

4.  To  make  and  execute  contracts  in  the  name  and  on  be^ 

half  of  said  city  of for  the  execution  of  public  work 

in  and  for  said  city,  and  to  purchase  material  therefor  and  to 
bind  said  city  by  such  contracts,  and  to  make  an  estimate  of 
the  cost  of  such  work  or  material;  and  [here  point  out  such 
other  separate  powers  conferred  hy  the  act  briefly  and  not  in  the 
language  (^  the  statute"], 

l^laintiff  prays  for  the  advice  and  judgment  of  the  court 
here  in  the  premises,  and  that  the  defendants  be  compelled  to 
answer  to  the  state  of  Ohio  by  what  warrant  they  claim  to 
exercise  the  franchises  aforesaid,  and  that  they  be  ousted 
from  exercising  the  same.  D.  K.  "W., 

Attorney-General  of  the  State  of  Ohio. 

Sec.  854.  Same  eontlnned  —  Answer  in  qno  warranto. — 

Now  come  the  defendants  herein,  W.  M.  "W.,  etc.  {naming 
them\  and,  for  their  answer  to  the  petition  herein,  admit  that 
the  city  of ,  in county,  Ohio,  is  a  municipal  corpora- 
tion organized  under  the  laws  of  said  state.  Said  defendants 
aver  that  said  city  is,  and  was  at  the  times  hereinafter  stated^ 

a  city  of  the grade  of  the class,  organized  under  the 

laws  of  the  said  state;  that  on  the day  of ,  18 — ,  the 

general  assembly  of  said  state  duly  passed  an  act  entitled 

"  An  act  to  create  a  board  of  in,  and  making  certain 

change  in,  the  government  of  cities  of  the grade  of  the 

class,"  which  took  eflfect  and  was  in  force  from  and  after 

its  passage ;  that  at  the  times  hereinafter  stated  one  P.  H.  B.  wa9 
the  duly  elected,  qualified  and  acting  mayor  of  said  city;  that 
on  said day  of ,  18 — ,  after  the  passage  and  taking  ef- 
fect of  said  act,  said  P.  H.  B.,  acting  as  such  mayor,  pursuant 
to  said  act,  duly  appointed  said  defendants  members  of  the 

board  of said  city,  as  follows :  The  defendant  W.  M.  W. 

a  member  of  said  board  for  the  term  of years  next  en- 
suing after  said day  of ,  18 —  \naming  terms  of  other 

mernoers'] ;  that  the  defendants  on  said  day  severally  accepted 
said  appointments;  that  at  the  time  of  their  said  appoint* 
ments  said  defendants  were,  and  continually  since  then  have 
been,  electors  of  said  city ;  that  said  defendants,  according  to 

law,  on  said  day  of  ,  18 — ,  and  prior  to  entering 

upon  their  duties  as  members  of  said  board,  severally  took  an 
oath  of  office  and  gave  and  filed  a  bond  to  said  city  with 
sureties  accordinfi:  to  law,  to  the  satisfaction  and  approval  of 
said  mayor,  in  tne  sum  of dollars,  conditioned  for  the 
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faithful  performance  of  their  duties  as  members  of  said  board; 
that  the  defendants,  since  the  time  of  their  said  appointment 
and  qualiJBcation,  have  exercised  the  powers  and  performed  the 
duties  mentioned  and  described  in,  and  conferred  and  aathor- 
thorized  by,  said  act. 

And  saia  defendants,  farther  answering  herein,  deny  each 
and  every  allegation  in  said  petition  contained  not  herein 
specifically  admitted. 

Wherefore  said  defendants  pray  that  they  may  go  hence 
without  day. 

See.  855.  Same  continued  —  Reply  in  quo  warranto. — 

For  reply  to  the  answer  of  the  defendants  herein  the  plaint- 
iff charges  and  submits  that  said  act  mentioned  therein  is  not 
a  valid  law  of  this  state  for  the  reason  that  it  is  in  conflict 
with  and  repugnant  to  the  constitution  of  the  state  of  Ohio 
and  the  constitution  of  the  United  States.  Said  act  is  void 
because  it  is  in  contravention  of  the  constitution  of  the  state 
of  Ohio  in  the  following  particulars: 

L  Said  act  purports  to  be  a  law  of  a  general  nature,  but 
does  not  have  a  uniform  operation  throughout  the  state,  and 
therefore  violates  section  26  of  article  2  of  the  constitution. 

II.  Said  act  is  a  special  act  applicable  to  the  city  of 

only,  and  confers  corporate  powers,  and  it  therefore  violates 
section  1,  article  13,  or  the  constitution. 

Said  act  is  void  because  it  is  in  contravention  of  the  con- 
stitution of  the  United  States  in  the  following  particulars: 

III.  Said  act  is  in  conflict  with  and  repugnant  to  section  10, 
article  1,  of  the  constitution  of  the  United  Istates,  for  the  rea- 
son that  it  impairs  the  obligation  of  a  contract,  to  wit:  \^TIere 
describe  iJie  contraof] 

lY.  Said  act  is  in  conflict  with  and  repugnant  to  the  four- 
teenth amendment  of  the  constitution  of  the  United  States 
for  the  reason  that  it  deprives  persons  of  property  without 
due  process  of  law. 

Wherefore  plaintiff  prays  that  said  act  may  be  declared  un- 
constitutional, null  ana  void  and  that  the  defendants  may  be 
ousted  from  exercising  the  liberties,  privileges,  franchises  and 
powers  mentioned  and  described  in  tne  petition  herein. 

Sec«  856.  Same  contlnned  —  By  livjnnctlon. —  Injunction 
is  an  appropriate  proceeding  to  raise  the  question  of  the  con- 
stitutionality of  a  law  relating  to  a  municipal  corporation, 
when  some  private  right  is  affected,  like  the  exaction  of  a 
license  fee,  the  levying  of  a  tax  or  assessment  under  an  invalid 
law.^    It  may  be  a  question  whether  an  injunction  will  lie  to 

^CleTeland  ▼.  Hei8ley,41  O.  &  670;  Coetello  y.  Wyoming;  49  O.  a  203; 
Walker  ▼.  CtDcinnati,  21  O.  &  14. 
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restrain  a  city  council  from  passing  an  ordinance  levying  a 
tax  under  an  unconstitutional  law,  as  such  action  might  be 
considered  as  interfering  with  legislative  discretion.  But  a 
city  clerk  may  be  restrained  from  certifying  such  an  ordinance 
to  the  county  auditor,  and  the  latter  from  placing  the  tax  on 
the  duplicate,  as  their  acts  are  only  administrative.  A  prop- 
erty owner  may  restrain  the  collection  of  an  assessment  levied 
upon  his  property  under  an  unconstitutional  act,^  if  he  is  not 
estopped ;  *  but  he  cannot,  except  as  a  tax-payer,'  restrain  the 
making  of  the  improvement  for  which  the  assessment  is  laid, 
unless  the  work  is  on  his  own  property.*  A  city  solicitor,  or 
a  tax-payer  after  having  requested  the  city  solicitor  in  writing, 
may  bring  a  suit  for  an  injunction  on  behalf  of  the  corpora- 
tion to  test  the  constitutionality  of  a  law  authorizing  an  im- 
provement, the  letting  of  a  contract,  the  levying  of  a  tax  or 
an  assessment.* 

8ec.  857.  Same  eontlnaed  —  By  mandamus. — When  duties 
are  imposed  upon  a  municipal  officer  by  laws  which  conflict 
with  the  organic  law  of  the  state,  usually  the  officer  is  under 
obligation  to  disregard  the  law  and  respect  the  constitution. 
He  may  be  mistaken  in  his  opinion  of  the  conflict,  or  be 
erroneously  advised.  By  an  action  in  mandamus  the  question 
may  be  raised  whether  the  law  imposing  the  duty  upon  him 
is  inhibited  by  the  constitution.*  If  a  law  is  enacted  which 
creates  a  municipal  board  or  office,  and  requires  the  mayor  to 
appoint  the  members  or  the  officer,  he  may  decline  on  the 
ground  that  the  law  is  unconstitutional.  In  such  case,  an 
action  in  mandamvs  may  be  brought  by  a  person  interested 
and  authorized  to  compel  him  to  perform  his  duty.  The 
mayor  can  plead  the  unconstitutionality  of  a  law  as  a  defense. 
He  may  make  the  appointment,  and  the  board  or  officers 
may  be  called  upon  by  the  state  to  show  by  what  authority 
they  hold  the  office.    The  board  or  officers  answer,  setting 

1  ScoTiU  V.  Cleveland,  1  O.  a  126,       «  Kellogg  v.  Ely,  16  O.  S.  64 

127;  Wright,  Treasurer,  ▼.  Thomas,  ^R.  &,  sees.   1777, 1778;  jx»<,  sec. 

96  O.  a  846.  872. 

2  Columbus  ▼.  Sohl,  44  O.  a  470;  ^Metcalf,  Auditor,  y.  State  ex  reL, 
Tone  V.  Ck)lumbu8,  89  0.  a  281.  40  O.  a  586 ;  State  ex  reL  ▼•  CSirole- 

SR  a,  sees.  1777,  1778;  poBt,  sec.    viUe^  20  O.  a  862. 
872. 
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oat  the  passage  of  the  law  and  their  appointment.  The  state 
by  reply  sets  out  that  the  law  under  which  the  defendant 
claims  to  act  is  unconstitutional.  A  demurrer  to  the  reply 
brings  the  question  before  the  court.  It  may  be,  under  the 
peculiar  circumstances  of  a  case,  proper  for  a  municipal  o£9cer 
to  perform  a  duty  enjoined  upon  him  by  an  unconstitutional 
law,  and  he  may  be  compelled  by  mcmdamus  to  act.^ 

Sec.  8&8.  Same  eontinned  —  By  contraets  and  assessments 
under  nneonstltntional  laws. — Contracts  entered  into  by  a 
municipal  corporation,  which  purport  to  be  authorized  by  an 
onconstitutional  law,  are  wholly  invalid,  and  no  action  can  be 
maintained  thereon.'  Assessments  levied  by  virtue  of  an  act 
inhibited  by  the  constitution  are  w^holly  invalid,'  and  cannot 
be  collected  unless  the  assessment-payer  by  his  conduct  is  es- 
topped. The  constitutionality  of  a  law  is  frequently  raised 
in  an  action  on  a  contract  or  an  assessment/  An  assessment 
is  usually  the  result  of  a  contract.  Our  assessment  laws  pro- 
vide for  the  assignment  to  the  contractor  of  an  assessment  as 
pay  for  his  contract.*  If  the  city,  or  its  assignee  the  con- 
tractor, undertakes  to  foreclose  the  lien  of  an  assessment,  the 
assessment-payer  may  defend  on  the  ground  of  the  unconsti- 
tutionality of  the  law  purporting  to  authorize  the  assessment.* 
If  the  city  undertakes  to  collect  the  assessment  by  placing  the 
same  on  the  tax  duplicate,  the  assessment-payer  may  bring  a 
suit  to  restrain  its  collection  on  the  same  ground.^ 

See.  859.  Municipality — When  not  liable  in  damages. — It 
is  sometimes  difficult  to  determine  when  a  city  or  village  may 
and  when  it  may  not  be  held  liable  for  damages  occasioned 
by  the  tortious  acts  of  its  officers,  agents  or  employees.  Mu- 
nicipal corporations  act  in  a  dual  capacity.*  The  statutes 
confer  upon  them  two  distinct  classes  of  powers  —  one  gov- 
ernmental and  political,  the  other  private  and  proprietary. 


1  State  ex  leL  v.  Mitchell,  81  O.  a 
602. 

'Hill  ▼.  Higdon,  5  O.  a  248;  Ma- 
loy  V.  Marietta,  11  O.  a  824 

s  Wright,  Treasurer,  y.  Thomas,  26 
O.  a  840. 

«HiU  V.  Higdon,  5  O.  a  248;  Ma- 
lay ▼.  Marietta,  11  O.  a  824;  Parsons 
V.  Golambufl*  60  O.  a  460:  Tone  v. 


Columbus,  89  O.  a  281;  Ulster  v. 
Springfield,  49  O.  a  82-100. 

>R.a,  Bea280a 

0  Northern  Indiana  Railroad  Ca  v. 
Connelly,  10  O.  a  180. 

7  Parsons  v.  Columbus,  60  O.  a  46a 

8  Cincinnati  ▼.  Cameron,  88  O.  a 
886,  866, 869 ;  Toledo  v.  Cone,  41  O.  a 
149, 159, 162. 
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In  the  one  class  the  state  delegates  a  part  of  its  sovereign 
power  to  its  local  minor  bodies  organized  as  manicipal  cor- 
porations. The  state  finds  it  more  convenient  to  exercise 
some  of  its  powers  of  sovereignty,  such  as  those  relating  to 
police,  fire  and  health  departments,  through  local  authority 
N  than  a  centralized  government.  A  suit  cannot  be  maintained 
against  a  city  for  its  unlawful  acts  or  negligence  while  acting 
as  the  agent  of  the  state  in  matters  pertaining  to  the  police, 
fire,  health  or  similar  departments.  The  duty  of  maintaining 
these  departments  is  by  the  legislature  thrust  upon  cities  and 
villages,  and  for  their  unlawful  acts  in  respect  thereto  they 
are  no  more  responsible  than  the  state  itself.^ 

See.  860.  When  liable  for  damages. —  The  second  class  of 
powers  referred  to  in  the  preceding  section  which  the  legisla- 
ture has  conferred  upon  municipal  corporations  is  of  a  private 
proprietary  character,  such  as  the  maintenance  of  water- 
works, libraries,  hospitals,  parks.  Such  institutions  and  prop- 
erty are  public  as  between  the  inhabitants  of  the  corporation, 
but  private  as  against  the  rest  of  the  world.  For  negligence 
or  unlawful  acts  in  respect  thereto*  infra  vires^  for  the  violar 
tion  of  contracts,'  the  invasion  of  private  property,*  the  neg- 
lect of  an  imposed  duty,^  the  corporation  is  liable  the  same  as 
• 

1  iDsufficient      fire      department  v.  Board  of  Education,  80  O.  S.  87 ; 
Wheeler  y.  Cincinnati,  19  O.  a  19.  Robinson  y.  GreenviUe,  42  O.  a  620. 
Property  destroyed  by  mob.    West-  For  copy  of  petition  to  which  de- ' 
em  College  v.  Cleveland,  12  O.  a  875.  murrer  was  sustained  and  afterwards 
Personal  injury  by  firing  cannon  in  overruled  on  rehearing,  aee  Toledo 
street     Robinson  v.  Greenville,  42  v^  Cone,  41  O.  a  149. 
O.  a  625.     Damages  arising  from  >  Toledo  v.  Cone,  41  O.  a  149;  Day- 
failure  to  enforce  ordinance  against  ton  v.  Pease,  4  O.  a  80 ;  Rhoades  v. 
storing  oil    Roberts  v.  Cincinnati,  6  Cleveland,  10  O.  160 ;  Gk>odloe  v.  Cin- 
Am.  L.  Rec.  73  (Sup.  Ct.  Gen.  Term),  cinnati,  4  O.  500. 
Personal  injury  by  fire  department  *  Cincinnati  v.  Cameron,  880.  a  336w 
Thomas  v.  The  City  of  Findlay,  6  <  Johns  v.  Cincinnati,  45  O.  a  278 
O.  C.C.  241.    See  generally.  Com  mis-  Akron  v.  McComb,  18  O.  229;  Cin 
sioners  v.  Mighels,  7  O.  a  100 ;  Finch  cinnati  v.  Whetstone,  47  O.  a  196 
V.  Board  of  Education,  80  O.  a  87 ;  Youngstown  v.  Moore,  80  O.  a  188 
Biehm  v.  Cincinnati.  25  O.  a  805.  Columbus  v.  Williard,  7  O.  a  C.  118 
Cases  near  the  dividing  line.  City  of  Keating  ▼.  Cincinnati,  88  O.  a  141 
Toledo  V.  Cone,  41  O.  a  149 ;  Johns  Crawford  v.  Delaware,  7  O.  a  459 
▼.  Cincinnati,  45  O.  a  279.  For  copies  Akron  v.  Chamberlain  Ca,  84  O.  a 
of  petitions  in  such  cases  to  which  828. 
demurrers  were  sustained,  see  Finch  ^  Steubenville  ▼.  McGill,  41  O.  a 
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a  private  corporation  or  an  individual.  The  pleadings  in  ac- 
tions for  damages  against  a  municipal  corporation  are  sub- 
stantially the  same  as  in  other  cases.  There  are  a  few  excep- 
tions arising  out  of  statutory  provisions  and  those  necessarily 
peculiar  to  cities  and  villages  to  be  noticed  hereafter.^ 

See.  861.  Liability  for  failnre  to  keep  street  In  repair.— 
There  is  an  exception  to  the  rule  that  cities  and  villages  are 
not  liable  for  negligence  in  the  exercise  of  governmental  or 
political  powers.  Laying  out,  acquiring  land  for,  either  by 
purchase  or  appropriation,  or  improving  and  repairing  public 
highways,  is  the  exercise  of  sovereign  power ;  but  when  this 
power  is  exercised  in  respect  to  streets,  avenues  and  highways 
of  a  city  or  village,  it  partakes  of  a  local  character,  and  so 
many  property  rights  are  affected  thereby  that  the  legislature 
has  conferred  tbese  powers  on  municipal  conporations,  and 
imposed  upon  them  the  duty  of  keeping  the  highways  within 
their  corporate  limits  open,  in  repair,  and  free  from  nuisance. 
The  failure  to  perform  this  duty  renders  the  corporation  liable 
for  damages  flowing  therefrom.' 

Sec.  863.  Petition  for  livjary  sustained  by  failure  to  keep 
street  In  repair. — 

Defendant  is  a  municipal  corporation  duly  organized  under 

the  laws  of  the  state  of  Ohio,  as  a  city  of  the grade  of 

the class.    That  there  is  a  certain  street  in  the  said  city 

called  street,  which  is  one  frequently  traveled  by  the 

general  publio.  That  on  the day  of ,  18 — ,  said  street 

was  negligently  allowed  to  become  and  was  out  of  repair,  and 

at  a  point  thereon,  between street  and street,  there 

was  a  dangerous  hole  therein,  about feet  deep,  of  which 

the  defendant  bad  notice,  or  might  have  had  notice  by  due 
diligence,  and  failed  and  neglected  to  improve  the  same  for 
the  space  of days. 

[Otj  That  on  the  —^  day  of y  18 — ^  the  defendant  con- 

286;  CIrcleville  v.  Neudling»  41  O.  a  >R  a,  seo.  2640;  SteubenvOle  ▼. 

465;  IroDtOQ  v.  Kelly,  88  O.  a  60;  King,  28  a  a  610;  Ironton  y.  Kelly, 

Steubenville  ▼.  King,  28  O.  a  610;  88  0.  a  60;  CirdeTille  v.  Neudling, 

Boyd  ▼.  Cambridge,  4  O.  G  a  610 ;  41  O.  a  466 ;  Shelby  ▼.  Clagett^  46 

Ashtabula  ▼.  Bartram,  8  O.  C  C  640;  O.  a  649 ;  Cardington  v.  Adm*r  of 

CardiDgton  ▼.  Adm'r  of  Fredrick,  46  Fredericks,  46  O.  a  442;  Steuben- 

O.  a  442 :  Shelby  y.  Clagett»  46  O.  a  ville  y.  McOill,  41  O.  a  286 ;  Boyd, 

549L  Adm*r,  y.  Cambridge,  4  O.  a  Q  610 ; 

>  BmI,  mc.  S64.  Ashtabula  y.  Bartram»8  O.  C.  C  640. 
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tracted  with  B.  F.  to  improve  and  grade  said  street,  and  in  so 
doing  a  large  and  dangerous  excavation  was  made  therein.] 

That  on  the day  of ,  18 — ,  and  for  a  period  of 

[state  haw  long\  said  hole  \pr^  excavation]  said  defendant 
ne<;ligently  allowed  to  remain  open,  exposed  and  without 
lights  or  guards. 

On  the  night  of  the day  of ,  18 — ,  plaintiff  was 

])assing  along  said  street,  and  by  reason  of  said  hole  being  so 
negligently  left  open  and  unguarded,  accidentally  fell  into  said 
hole  \or^  over  said  excavation],  whereby  he  was  greatly  injured 
[state  injuries']. 

Wherefore  the  plaintiff  has  sustained  damages  by  reason  of 
the  foregoing  premises  in  the  sum  of doflars. 

[Prayer.'] 

Note.— See  Groveport  ▼.  Bradfield,  2  O.  C.  G  145;  Cardington  ▼.  Fred- 
ericks, 46  O.  a  442 ;  Shelby  ▼.  Glagett,  46  O.  a  649.  An  abutting  lot-owner 
18  not  liable  for  an  injury  to  a  person  caused  by  stepping  through  a  defective 
sidewalk  (Sammins  v.  Wilhelm,  6  O.  CX  GL  665X  but  otherwise  if  he  placed  the 
obstruction  in  the  street 

See.  863.  Petition  for  iivjary  caused  by  an  obstruction  in 
the  street. — 

[Caption  am^'  a/oerment  of  corporate  character  of  defenda/nt.'\ 

That  on  the day  of ,  18 — ,  there  was  and  has  been  a 

certain  public  street  in  said  city  [or,  village]  called  and  known 
as  M.  street,  which  said  street  was  and  is  traveled  and  used 
by  the  citizens  of  said  city  [or,  village]  and  public  generally. 

That  the  defendant,  well  knowing  the  premises,  on  or  about 

the day  of ,  18 — ,  wrongfully  and  negligently  placed 

large  quantities  of  brick  and  other  materials  in  said  street, 
and  so  negligently  permitted  the  same  to  remain  there  for  a 
period  of ,  and  until  the  time  of  the  occurrences  herein- 
after mentioned. 

That  on  the day  of ,  18 — ,  said  brick  and  other 

materials  were  so  negligently  exposed  in  said  street  by  said 
defendant  without  lights  and  guards,  and  of  which  said  de- 
fendant had  due  notice,  and  while  this  plaintiff  was  on  the 

day  of ,  18 — ,  lawfully  passing  and  traveling  along 

and  upon  said  street  in  the  nignt  time,*  in  a  carriage  belong- 
ing to  plaintiff,  he  was  driven  against  said  brick  and  other  ma- 
terials, and  said  carriage  was  thereby  overturned  and  broken, 
and  the  plaintiff  thrown  out  and  [state  injuries,  if  any\  [or, 
it  onfoot^from  *,  he  accidentally  and  without  fault  on  his  part 
stepped  upon  one  of  said  piles  of  bricks,  and  was  precipitated 
thereon],  whereby  the  plaintiff  suffered  great  pain  and  anguish 

of  body  and  mind,  and  was  compelled  to  pay  the  sum  of  % 

for  medical  services  and  medicines  in  being  cured  of  his  injury; 
and  was  unable  to  attend  to  his  business  for  the  space  of  — "— 
months,  and  was  compelled  to  pay  for  repairing  said  carriage 
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the  sam  of  $ ,  in  all  to  the  plaintiffs  damage  in  the  prem- 
ises in  the  sum  of  $ ,  for  which  he  prays  judgment. 

NOTB. —  A  petition  is  bad  on  demurrer  if  it  does  not  aver  that  the  corpo- 
ration neglif^ently  caused  the  obstruction.  Groveport  y.  Bradfield,  2  O.  C.  GL 
145.  Or  notice,  or  fiictR  from  which  notice  may  be  inferred,  must  be  averred. 
A  municipal  corporation  is  not  an  insurer  against  accidents  in  streets. 
8  Dillon,  Munic.  Corp.  917. 

Sec.  864.  Damages  from  change  of  grade — Generally. — 

Actions  for  damages  for  the  change  of  grade  of  highways  are 
peculiar  to  municipal  corporations.  Becently  it  has  been  held 
that  the  same  liability  attaches  to  county  commissioners.^ 
The  ground  upon  which  a  city  or  village  is  rendered  liable  for 
damages  for  the  change  of  an  established  grade  of  a  highway 
is  that  the  bounding  or  abutting  property  holder  who  has 
made  improvements  on  his  property  in  reference  to  such 
grade  has  an  easement  —  a  private  right  of  access  to  and 
from  his  property —  in  the  street  different  from  the  publio 
for  which  he  is  entitled  to  be  compensated  if  impaired  or  de- 
stroyed.* This  easement  is  in  the  nature  of  an  incorporeal 
hereditament  appendant  to  the  bounding  and  abutting  prop- 
erty and  the  improvements  thereon.'  This  right  of  access  to 
and  from  the  street  is  as  much  property  as  the  lot  itself,  and 
cannot  jnstly  be  taken  by  the  public  without  compensation 
therefor.*  The  right  to  recover  damages  for  a  change  of 
grade  is  based  on  the  constitutional  guaranty  that  private 
property  shall  be  held  inviolate,  and  when  taken  for  public 
use  compensation  shall  be  made  therefor.* 

Sec.  865.  When  damages  for  change  of  grade  mnj  be  re- 
covered.—  An  abutting  property  holder  whose  property  has 
been  improved  may  recover  damages  for  a  change  of  grade 

1  Smith  V.  Commissioners,  60  a  &  88  O.  a  41 ;  Johns  v.  Cincinnati,  45 

0S6;  Cheseldinev.  Commissioners,  0  O.  a  276-281;  Cincinnati  ▼.  Whet- 

a  C  CL  450;  Badgely  y.  Commis-  stone,  47  O.  a  IW;  Cohen  v.  deve- 

sionexs,  1  Disn.  816 ;  Besuden  v.  Com-  land,  48  O.  a  19a 

missionen,  7  a  C  Q  287.  'Crawford ▼.  Delaware,70.  a  459; 

*McComb  V.  Akron,  15  O.    475;  Street  Railway  v.  Cumminsville,  14 

Akron  v.  McComb8»  18  0. 229 ;  Craw-  O.  a  546, 547 ;  Valley  Railway  Ca  v. 

ford  V.  Delaware,  7  O.  a  459-469 ;  Pouchot,  4  O.  G  G  187 ;  Branahan  v. 

Railway  t.  Cnmminsville,  14  O.  a  Hotel  Co.,  89  O.  a  888;  Railway  Ca 

628;  Cincinnati  t.  Penny,  21  O.  a  v.  Gardner,  45  O.  a  809. 

499 ;  Toongsto wn  v.  Moore,  80  O.  a  «  Crawford  ▼.  Delaware^  7  O.  a  459. 

188;  Akron  T.  Chamberlain  Ca,  84  ^Sec.  19,  Bill    of   Rights,    Const 

Oi  a  828;  Railway  Ca  v.  Lawrence^  Ohio;  Railway  v.  CumminBville^  14 
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of  a  highway  in  front  thereof  in  three  cases.  He  may  re- 
cover when  an  unreasonable  grade — a  case  not  liable  to  arise 
often  — is  made  in  front  of  his  property.*  Whether  he  can 
recover  when  no  improvements  whatever  have  been  made 
upon  his  lot  before  an  unreasonable  grade  is  constructed  in 
front  thereof  is  a  question  which  does  not  seem  to  be  settled. 
A  property  owner  who  makes  improvements  on  a  lot  bound- 
ing or  abutting  upon  a  street  on  which  there  is  an  established 
grade,  and  with  reference  to  such  grade,  and  which  grade  is 
afterwards  changed  to  the  damage  of  his  property,  may  re- 
cover.' Grading  a  lot  is  an  improvement  of  it.'  Again,  a 
property  holder  who  makes  improvements  on  a  lot  bounding 
or  abutting  on  a  street  on  which  there  is  no  grade  established 
by  the  municipal  authorities,  but  who  anticipates  a  grade  which 
is  afterwards  made,  and  which  is  subsequently  changed  to  the 
injury  of  his  property,  may  recover.*  The  owner  who  is  suffi- 
ciently sagacious  to  anticipate  the  grade  that  a  city  will  es- 
tablish in  front  of  his  property  is  placed  on  the  same  plane  in 
respect  to  damages  as  the  owner  who  improves  after  the 
grade  is  established. 

Sec.  866.  Change  of  grade  — When  recoyery  cannot  be 
had. —  Damages  for  a  change  of  grade  cannot  be  recovered  if 
the  improvements  are  not  made  with  reference  to  an  estab- 
lished grade,  if  the  grade  is  changed  and  the  last  grade  is 
reasonable.'  If  the  public  authorities  have  not  fully  and  com- 
pletely defined  the  interest  and  improvements  necessary  for 
the  use  of  the  public,  the  property  holder  erects  his  structures 
and  improves  his  lot  at  his  own  risk.'  The  property  must  abut 
on  that  part  of  the  street  on  which  the  change  of  grade  occurs.^ 

O.  S.  628 ;  Street  Bail  way  ▼.  Cum-  '  Seaeongood  y.  Cincinnati,  5  O.  C 

minsville,  14  O.  a  546, 647.  C  226. 

1  Columbus  V.  Bidlinf^mier,  7  O.  C.  *  Akron   y.  Chamberlain   Coi,  84 

a  186-189:  Pitton   y.  CiDcinnati,  8  O.  S.  32a 

O.  C  CL  698 ;  Akron  y.  Chamberlain  ^  Akron   y.  Chamberlain   Ca,  84 

Ca,  84  O.  a  82a  O.  a  828. 

*  Railway  y.  Cumminsyille.  14  O.  S.  <  Street  Railway  y.  Cumminsyille^ 

628 ;  Cincinnati  y.  Penny,  21  O.  a  14  O.  a  524 ;  Cincinnati  y.  Penny,  21 

499;  Akron  y.  Chamberlain  Co.,  84  Q  a499.    But  see  Columbus  y.  Will- 

O.  a  828;  Youngstown  y.  Moore.  80  iard,  7  O.  G  C  lia 

O.  a  188 ;  Cincinnati  y.  Whetstone,  7  Whitelead  Ca  y.  Cincinnati,  1  Q 

47  O.  a  196;  Smith  y.  Commission-  S.  C.  R.  164;  Jackson  y.  Jackson,  16 

•rs,  50  o.  a  62a  o.  a  16a 
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If  the  petition  does  not  contain  an  allegation  that  the  plaint- 
iff's property  bounds  or  abuts  on  the  part  of  the  street  where 
the  alteration  ocoars,  and  that  his  improvements  were  made 
in  reference  to  an  established  grade  which  was  afterwards 
changed  to  the  damage  of  his  property,  or  that  in  making  his 
improvements  ho  anticipated  a  grade  which  was  afterwards 
established  and  which  was  subsequently  changed  to  the  injury 
of  his  premises,  or  that  an  unreasonable  grade  was  made  in 
front  of  his  premises  on  which  there  were  improvements,  it  is 
demurrable. 

A  recovery  cannot  be  had  if  the  proceedings  are  in  strict 
accordance  with  law,  if  the  lotowner  does  not,  within  two 
weeks  after  the  service  of  notice  upon  him  or  the  completion 
of  the  publication  thereof,  file  a  claim  in  writing  with  the 
clerk  of  the  corporation  setting  forth  the  amount  of  damages 
claimed.^  It  is  constitutional  to  cut  off  a  claimant  from  dam- 
ages in  this  manner,'  but  the  statute  must  be  strictly  pprsued 
or  the  owner  of  the  lot  will  not  be  barred.'  A  gas  company 
which  lays  its  pipes  in  a  graded  street  cannot  recover  the  ex- 
pense of  relaying  them  occasioned  by  an  alteration  of  the 
grade.^ 

See.  867,  Petition  for  damages  for  change  of  grade.^ 

[Caj>tian.'] 

The  defendant  is  a  municipal  corporation  duly  organized 

under  the  laws  of  the  state  of  Ohio  as  a  city  of  the grade 

of  the class. 

The  plaintiff  is,  and  has  been  continuously  since  the  

day  of ,  18 — ,  the  owner  in  fee-simple  of  lot  No. ,  of 

addition  to  said  city,  which  lot  fronts feet  on 

street  thereof. 

That  on  the day  of ,  18 — ,  the  grade  of  said  street 

in  front  of  said  lot  was  established  by  an  ordinance  passed  by 
the  council  thereof,  and  thereafter  said  street  was  improved 
and  graded  in  accordance  with  said  ordinance. 

That  after  said  street  was  so  improved,  to  wit,  during  the 
year  18 — ,  the  plaintiff  erected  on  said  lot,  at  great  cost,  a 

>  B.  a,  sea  3816.  217-228 ;  Cincinnati  y.  Gorry.  28  W. 

'  Eupp  ▼•  Commissionen.  19  O.  8.  Ia  R  859 ;  McQ«e  ▼.  Avondale,  7  O. 

173-182;  Reokner  ▼.  Warner,  22  0.  a  Q  C  247;  Cohen  ▼.  aeyeland,  48 

293 ;  Anderson  ▼.  McKinney,  24  O.  a  O.  a  190 ;  Harbeck  ▼.  Toledo,  11  O.  S, 

4«7-472;  Hickox  y.  Cleveland,  8  O.  221. 
544-54A.  «  Columbus  Gsr  Li^ht  &  Coke  Ca 

•Cmcinnati  v.  Sherike,  47  O.  S.  v.  Columbus,  60  o.  s.  (ri. 
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carriage  factory,  which  was  constructed  with  reference  to 
said  grade  of  said  street  and  entirely  conformable  thereto, 

That  during  the  month  of ,  18—,  the  defendant  changed 

said  established  grade,  and  reconstructed  said  street  at  a  grade 
much  higher  than  before,  and  filled  and  elevated  said  street 
in  front  of  said  premises  about feet  by  piling  large  quan- 
tities of  earth  thereon. 

That  by  reason  thereof  the  access  to  and  from  said  lot  and 
factory  have  been  greatly  impaired,  and  ingress  and  egress  to 
said  lot  and  the  improvements  thereon  have  been  rendered 
difficult,  dangerous  and  inconvenient,  and  the  value  of  said 

property  has  thereby  been  diminished  in  the  sum  of 

dollars. 

Upon  the day  of ,  18 —  (at  least  sixty  days  before 

commencing  suit),  plaintiff  filed  with  the  clerk  of  the  defend- 
ant his  claim  in  writing  hereinbefore  set  forth  for  damages, 
and  the  defendant  has  taken  no  steps  whatever  to  settle  or 
adjust  the  same.^ 

Wherefore  plaintiff  asks  judgment  against  the  defendant  in 

the  sura  of dollars,  with  interest  tnereon  from  the 

day  of y  18 — . 

NOTEi —  The  property  holder  is  entitled  to  interest  on  the  award  from 
and  after  the  actuiu  change  of  the  established  grada  Cincinnati  ▼.  Whet- 
stone, 47  a  a  19G. 

See.  868.  When  corporation  may  inquire  into  damages 
to  priyate  property. —  There  is  statutory  provision  for  the 
municipality  taking  the  initiative  to  inquire  into  damages  to 
private  property  which  will  obviously  result  from  an  improve- 
ment, and  which  are  claimed  by  the  property  owners.'  There 
is  no  statute  applying  to  all  municipal  corporations  which 
requires  them  to  prepare  plans  and  specifications  for  public 
improvements  before  any  other  steps  are  taken.'  It  is  always 
prudent,  and  sometimes  absolutely  necessary,^  that  they  should 
be  prepared  before  anything  else  is  done.  The  property 
holder  should  have  notice  of  the  manner  in  which  the  improve- 
ment is  proposed  to  be  made,*  otherwise  he  cannot  be  barred 
from  bringing  a  suit  for  damages.'    Within  two  weeks  after 

1 A  petition  for  damages  to  prop-  '  Becher  v.  McCloud,  4  O.  G  GL  805 ; 

erty  arising  from  an  improvement  R.  S.,  sea  2804. 

without   this   averment   is    demur-  *  Martin  v.  Bond  Hiil,  7  O.  C.  G  271 ; 

rabla    R.  8.,  sec.  2320.    But  this  does  Cincinnati  v.  Ck)rry,  28  W.  L.  K  859. 

not  apply  to  a  claim  for  damages  ^Youngstown  v.  Moore»  SO  O.  S. 

for   personal   injuries.     Warren    v.  188 ;  Cincinnati  v.  Corry,  28  W.  K  B. 

Davis,  48  O.  a  447.  850. 

>R.  a,  sec.  2815.  <  Cincmnati  v.  Sherike»  47  O.  a  217. 
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Bervice  of  notice  of  iDtention  to  make  an  improvement,*  the 
bounding  or  abutting  property  holders  must  file  their  claims 
for  damages.'  If  any  are  filed,  the  council  determines  whether 
the  claims  shall  be  judicially  inquired  into,  and  whether  this 
inquiry  shall  bo  made  before  or  after  the  work  is  done.' 
Whether  the  inquiry  is  made  before  or  after  the  work  is  done, 
the  mayor  or  city  solicitor  shall  make  a  written  application  to 
the  court  of  common  pleas,  or  a  judge  thereof  in  vacation,  or 
to  the  probate  court,  for  a  jury.  The  proceedings  in  court  are 
had  in  accordance  with  the  laws  pertaining  to  the  appropria- 
tion of  private  property  by  municipal  corporations.*  It  is 
constitutional  to  postpone  the  inquiry  and  payment  of  dam- 
ages until  after  such  improvement  is  made.* 
See,  869,  Petition  to  assess  compensation.— 

Court  of County,  Ohio. 

The  City  of ,  Plaintiff,         ) 

vs.  >  Petition, 

iu  B.,  C.  D.  and  E.  F.,  Defendants.  ) 

The  plaintiff  states  that  it  is  a  municipal  corporation  duly 
organized  under  the  laws  of  the  state  of  Ohio  as  a  city  of  the 
grade  of  the class. 

That  on  the day  of  ,  18 — ,  its  city  council  duly 

adopted  a  resolution  declaring  it  necessary  to  improve 

street  between street  and  street  by  changing  the 

grade  thereof  and  constructing  thereon  a  stone-block  pave- 
ment [or  ot/ier  improvemeni]  in  accordance  with  the  plans  and 
specifications  on  file  in  the  city  civil  engineer's  office. 

That  notice  in  writing  of  the  adoption  of  said  resolution 
was  given  to  the  property  owners  owning  property  abutting 

upon  said  improvement  who  were  residents  of county 

[pis  county  in  which  the  corporation  is  siituited]^  and  to  the 
other  owners  of  property  abutting  upon  said  improvement 
who  are  non-residents  of  said  county,  by  publishing  said  reso- 
lution in  the  [name  of  papeT\  a  newspaper  publisned  and  of 
general  circulation  m  the  corporation,  for  four  consecutive 
weeks. 

That  the  above-named  defendants  are  severally  owners  of 
real  estate  abutting  upon  said  street  between  the  points  above 
named,  and«  within  two  weeks  after  the  service  of  notice  of 
the  adoption  of  said  resolution  above  mentioned,  filed  in  writ- 
ing with  the  city  clerk  claims  for  damages  to  their  respective 

1 B.  a,  sec.  2804.  ^Toledo  ▼.  Preston.  50  a  a  86t 

*  R  a,  sec.  2815.  But  see  Rjan  v.  Cincinnati,  1 0.  Q  Q 

s  R  a,  sees.  2816,  2817.  55a 
4  R  a,  sees.  2817-2831. 
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parcels  of  real  estate  in  consequence  of  said  proposed  im- 
provement. 

The  defendant  A.  B.  is  the  owner  of  lot  No. ,  of 

addition  to  the  city  of ,  fronting feet  on  the 

side  of  said  street  between  the  points  above  named,  and  he 
claims  that  his  said  real  estate  will  be  damaged  in  the  sum  of 
dollars  by  said  proposed  improvement. 

The  defendant  C.  D.  is  the  owner  of  lot  No. ,  eta 

The  defendant  E.  F.  is  the  owner  of  lot  No. ,  etc. 

That  on  the day  of ,  18 — ,  said  council  of  plaintiff 

duly  passed  an  ordinance  whereby  it  determined  that  it  would 
proceed  with  said  improvement,  and  that  the  claims  for  dam- 
ages filed  as  aforesaid  should  be  judicially  inquired  into  before 
commencing  said  proposed  improvement. 

Wherefore  plaintiff  prays  the  court  to  order  that  a  jury 
shall  be  drawn,  summoned  and  impaneled  to  make  inquiry 
into  and  assess  the  damages,  if  any,  which  will  result  to  the 
defendant's  property  in  consequence  of  the  improvement  of 
said  street  as  provided  for  in  said  resolution. 

-^—^  , 

Oitj'  Solicitor  of  the  City  of . 

Note.— See  ante,  sea  868. 

Sec.  870.  Iivjanctions. —  In  general,  in  bringing  suits  for  in- 
junction either  against  or  by  a  municipal  corporation,  the  pro- 
ceeding is  not  different  from  other  cases,  and  the  principles 
discussed  in  a  former  chapter  on  that  subject  will  apply.  But 
there  is  a  class  of  injunction  cases  peculiar  to  municipal  cor- 
porations. These  are  authorized  by  statute.*  The  city  solic- 
itor may  bring  an  action  to  restrain  the  misapplication  of  public 
funds,  the  abuse  of  corporate  powers,  the  execution  or  per- 
formance of  an  illegal  contract  made  by  the  corporation,  or  a 
contract  which  is  procured  by  fraud  or  corruption.  In  such 
a  suit  brought  by  the  solicitor  he  is  not  required  to  give  an 
undertaking.'  The  suit  may  be  brought  either  against  the 
corporation,  a  board  or  officer  thereof,'  or  against  another 
person  or  corporation  having  a  contract  with  the  city  which 
is  being  violated.*  The  city  solicitor  may  bring  the  suit  either 
in  his  own  name  or  in  the  name  of  a  tax-payer,*  and  he  has 
the  same  powers  in  respect  to  bringing  such  a  suit  as  the  cor- 
poration itself. 

»  R.  a,  sees.  1777,  177a  O.  &  36 ;  Toledo  ▼.  Northwestern  Ohio 

^Forsythev.Winans,  City  Solicitor,"  Natural  Gas  Ca,   6  O.  G  G  567; 

44  0.  a  277.  Kumler  v.  Silsbee,  SS  O.  a  446. 
s  Walker  v.  Cincinnati,  21  O.  a  14       *  Cincinnati  Street  R  Ca  v.  Smith, 

« Gas  Light  Ca  v.  ZanesvHle,  47  29  O.  a  291. 
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If  the  city  solicitor  fails  to  bring  the  suit  on  the  written 
request  of  a  tax-payer,  the  tax-payer  may  bring  the  suit  him- 
self.^ A  written  request  to  the  city  solicitor  and  his  declina- 
tion to  bring  the  suit  are  conditions  precedent  to  the  right  of 
the  tax-payer  to  bring  the  action,'  but  not  where  there  is  no 
solicitor.'  The  form  of  the  action  is  peculiar.  The  solicitor^ 
or  tax-payer  stands  in  the  stead  of  the  corporation.  The 
action  should  be  in  the  plaintiff's  name  as  a  tax-payer  on  be- 
half of  the  corporation,  not  simply  as  a  tax-payer.*  The  peti- 
tion should  show  that  the  tax-payer  will  be  put  to  some 
expense  either  by  taxation  or  otherwise.* 

See.  871.  Formal  parts  of  petition  in  aetious  brought  by 

city  solicitor  or  tax-payer. — 

Oourt  of  Common  Pleas, County,  Ohio. 

A.  B.,  as  City  Solicitor  of  the 

City  of ,  Plaintiff, 

vs. 
C.  D.,  E.  F.  and  E.  Q.,  Board 
of  Trustees  of  the  Water- 
works of  the  City  of , 

Defendants. 

The  plaintiff  is  the  duly  elected,  (qualified  and  acting  city 
solicitor  of  the  city  of ,  a  municipal  corporation  dmy  or- 
ganized under  the  laws  of  the  state  of  Ohio  as  a  city  of  the 

grade  of  the class. 

The  defendants  are  the  duly  elected,  qualified  and  acting 
board  of  water-works  trustees  of  said  city. 

A.  B.,  a  tax-payer,  on  behalf  ' 
of  the  City  of ,  Plaint- 
iff, 

vs. 

The  City  of ,  C.  D.,  Mayor 

of  the  City  of ,  and 

E.  G.,  City  Clerk  of  the 

City  of y  Defendants. 

The  plaintiff  is  a  tax-payer  of  said  city  of .  On  the 


Petition. 


Petition. 


day  of  ,  18 — ,  he  requested  in  writing  C.  D.,  the  duly 

iPease  y.  Ryan,  7  O.  a  G.   44;  ^Hensley  v.  Hamilton,  8  O.  G  C. 

Herrick  ▼.  Cleveland,  7  O.  G  G  470;  201 ;  Dunham  v.  Opes,  Mayor,  8  O, 

Hensley  y.  Hamilton,  8  O.  G  G  201.  G  G  274 ;  Buning  on  behalf  of  the 

<  Findlay  Gas  Light  Co.  v.  Findlay,  aty  of  Cincinnati  v.  ancinnati  Street 

*i  O.  G  G  887;  Knorr  ex  reL  v.  Mil-  Ry.  Co.,  1  O.  C.  G  82& 

ler,  6  a  G  G  809.  >  Buning  on  behalf  of  the  City  of 

s  Cope  T.  Wellflyilleb  86  W.  L.  K  Cincinnati  v.  Cincinnati  Street  Ry. 

25a  Co.,  1  O.  G  G  828;  Simmons  y.  To^ 
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elected,  qnaliiied  and  acting  city  solicitor  of  the  defendant,  the 

city  of ,  to  bring  this  action,  which  request  the  said  0.  D., 

in  writing,  declined. 


Note. —  The  corporation  should  be  made  a  party  defendant  in  all 
where  the  action  is  brought  by  a  tax-payer,  for  the  reason  that  he  is  entitled 
to  a  judgment  against  the  corporation  for  his  costs,  including  an  attorney 
fee,  if  the  court  hearing  the  case  is  satisfied  that  such  tax-payer  had  good 
cause  to  believe  that  his  allegations  were  well  founded.    R  S.,  sea  1779. 

Sec.  S72.  Assessments. —  The  statutes  confer  upon  munic- 
ipal corporations  authority  to  levy  special  assessments  upon 
real  estate  abutting,  adjacent  or  contiguous  to  public  improve- 
ments.^ These  assessments  are  a  lien  upon  the  real  estate  upon 
which  they  are  levied.'  Assessments  may  be  collected  by  the 
city  or  its  contractor,  to  whom  they  may  be  assigned  in  pay  for 
work  by  suit;'  or  they  may  be  certified  by  the  city  to  the 
county  auditor  for  collection  like  other  taxes.*  The  city  or  its 
assignee  may  bring  a  suit  against  the  property  holder  on  an 
assessment  before  a  court  of  competent  jurisdiction,  or  may 
bring  a  suit  to  foreclose  the  lien.*  In  such  case  a  part  or  all 
of  the  assessment-payers  may  be  joined  as  defendants  in  one 
suit.* 

If  the  law  authorizing  the  assessment  is  constitutional,^  or 
if  a  city  acquires  jurisdiction  over  the  assessment-payer,*  or  if 
the  proceedings  of  the  city  are  strictly  in  conformity  to  law,* 
and  the  assessment  does  not  exceed  the  restrictions  placed 
by  statute  upon  the  corporation,*®  it  may  be  collected.  If  the 
suit  is  brought  by  a  contractor  it  may  be  brought  in  his  own 
name,"  or  in  the  name  of  the  corporation  for  his  use."  On 
the  other  hand,  the  suit  may  be  brought  by  an  assessment- 
payer  to  restrain  the  corporation  from  enforcing  the  assess- 
ment. Each  one  may  bring  a  separate  suit,  or  part  or  all  of 
the  assessment-payers  may  join  m  one  suit." 

ledo^  6  O.  CL  G   134;   aflOrmed  by       '  Upmgton  y.  Oviatt»  Treasmer,  84 

Supreme  Court  O.  S.  238 ;  WewiU  v.  Cmcinnati,  45 

liR.  a,  sea  2!^04.  O.  &  407. 

X  R.  a,  «Mm.  2285.  ivDiekmeler  ▼.  CixiciiiDati,  81  a  a 

>K.a,  sea230a  242. 

«  a  a,  ttec  2265.  ^^  Hustings  t.  Columbus,  48  a  a 

ft  a  a,  sec.  )iii8^  Sbb.    But  see  Scully  ▼.  Ackmeyer,  2 

•  R.  a,  sea  2287.  C.  a  C.  K.  290. 

7  Parsons  ▼.  City  of  Colnmbu8»  60      '^  R.  a,  sec.  2280. 
a  a  46a  i*  stone  V.  Viele,  88  O.  a  816;  Up- 

•  Welker  ▼.  Potter,  18  O.  &  86w  ingtoo  v.  Oviatt.  24  O.  a  28& 
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See.  873.  Same  eontinned  —  Jnrisdletional  defects. —  If 

the  corporation  does  not  acquire  jurisdiction  over  the  assess- 
ment-payer, the  assessment  is  wholly  void.  Want  of  juris- 
diction may  be  pleaded  as  a  defense  in  an  answer  to  a  case 
brought  by  the  corporation  to  recover  the  assessment  or  to 
enforce  the  lien,  or  it  may  be  set  up  as  a  cause  of  action  in  a 
petition  by  the  assessment-payer  to  restrain  the  collection  of 
the  assessment.  There  may  be  want  of  jurisdiction  if  the 
statute  under  which  the  assessment  is  levied  is  unconstitu- 
tional,^ or  if  the  council  fails  to  adopt  a  resolution,'  or  to  pass 
an  ordinance,  or  fail  to  pass  either  by  the  requisite  vote,  or 
fail  to  give  notice  required  by  law.' 

There  is  another  class  of  defects  in  assessments  known  as 
technical  irregularities;  such  as  the  failure  to  advertise  for 
the  requisite  time  or  in  the  statutory  manner,^  or  where  there 
is  fraud  in  the  contract,*  or  where  expenses  not  properly 
chargeable  in  the  assessment  have  been  added  thereto,'  or 
where  the  assessment  exceeds  the  amount  which  may  lawfully 
be  levied.^  In  an  action  to  enjoin  the  collection  of  an  assess- 
ment, jurisdictional  and  technical  irregularities  may  be  pleaded 
in  the  same  petition.  They  are  not  separate  causes  of  action.' 
They  are  only  different  grounds  for  enjoining  the  assessment. 
A  technical  irregularity  does  not  defeat  the  whole  assess- 
ment,  but  only  reduces  it  to  the  actual  cost,  which  is  a  proper 
charge  against  the  assessment-payer  or  his  property.' 

See*  874.  Petition  by  contractor  to  foreclose  an  assess- 
ment lien. — 

[CaptionJ] 

The  city  of is  a  municipal  corporation  duly  organized 

under  the  laws  of  the  state  of  Ohio  as  a  city  of  the grade 

of  the class. 

On  the day  of  - — ,  18 — ,  the  city  council  of  said  city 

duly  adopted  a  resolution  declaring  it  necessary  to  improve  the 
roadway  of street  between street  and street, 

'  Wright,  Treasurer,  ▼.  Thomas,  20  lumbus,  42   O.  &    SSI;   Bccher   ▼. 

a  &  840.  McCloud,  4  O.  G  a  806 ;  Upingtoii 

s  Welker  y.  Potter,  18  O.  &  86 ;  v.  Oviatt,  Treasurer,  24  O.  S.  28a 

Smith  ▼.  Toledo^  24  O.  a  120 ;  Brophy  >  Hubbard  v.  Norton,  28  O.  a  lia 

▼.  Landman,  28  O.  a  642;  Stephan,  •  WewUl  v.  Cincinnati,  46  O.  a  407. 

Treasurer,  y.  Daniels,  27  O.  a  627.  ^  Frey  y.  Cincinnati,  81  O.  a  242. 

>B.  a,  sea  8804  *  Tyler  y.  Columbus,  0  O.  C  G  224 

«a  a,  sec.  2280;  Hastings  y.  Co-  'R  a,  sea  2280. 
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by  grading  and  constructing  thereon  a  hard-burned  brick 
pavement  in  accordance  with  the  plans  and  specifications 
therefor  on  file  in  the  office  of  the  city  civil  engineer. 

Said  resolution  further  provided  that  the  cost  and  expense 
of  said  improvement  should  be  levied  and  assessed  upon  the 
property  bounding  and  abutting  upon  said  street  between 
the  points  above  named  according  to  the  feet  front,  and  that 
the  contract  price  thereof  should  be  paid  to  the  contractor  by 
an  assessment. 

Written  notice  of  the  adoption  of  said  resolution  was  duly 
served  by  said  city  upon  the  defendant,  and  said  resolution 

was  published  for  four  consecutive  weeks  in ^  a  newspaper 

published  and  of  general  circulation  in  said  city. 

On  the day  of ,  18 — ,  said  council  or  said  city  duly 

passed  an  ordinance  to  improve  said  street  between  the  points 
above  named  and  in  the  manner  provided  for  in  said  resolu- 
tion, which  ordinance  was  afterwards  duly  published. 

The  estimated  cost  of  said  improvement  exceeded  five 
thousand  dollars  and  said  city  advertised  for  bids  for  making 
said  improvement  for  four  weeks  in  two  newspapers  publishea 
in  said  city. 

The  plaintiff  was  the  lowest  bidder  therefor,  and  after- 
wards, on  the day  of ,  18 — ,  he  entered  into  a  writ- 
ten contract  with  said  city  for  making  said  improvement, 
which  contract  has  been  fully  completed  and  the  work  done 
thereunder  has  been  accepted  by  said  city. 

The  total  cost  of  said  of  said  improvement  was thou- 
sand dollars,  and  on  the day  or ,  18 — ,  the  said  coun- 
cil of  said  city  duly  passed  and  published  an  ordinance  levying 

the  sura  of dollars  and cents  upon  each  foot  front 

of  property  bounding  and  abutting  upon  said  improvement,  and 
ordered  that  said  assessment  should  be  paid  to  plaintiff  within 
twenty  days  after  the  passage  of  said  ordinance. 

The  defendant  is  the  owner  of  lot  No. ^  of addition 

to  the  city  of ,  fronting feet  on  said  street,  between 

street  and street,  and  there  was  assessed  thereon 

by  said  ordinance  to  pay  for  said  improvement  the  sum  of 
dollars,  no  part  of  which  has  been  paid. 

Wherefore  plaintiff  prays  that  he  may  have  a  decree  for 
dollars,  tne  amount  of  said  assessment  and  five  per  cent. 


penalty  thereon ;  that  said  lot  may  be  appraised,  aavertised 
and  sold,  and  the  proceeds  thereof  applied  to  the  payment  of 
said  assessment,  penalty  and  cost,  and  for  all  otner  proper 
relief. 
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See.  876.  Petition  by  seyeral  parties  to  enjoin  eoUeetion 
of  assessment. — 

Court  of  Common  Pleas, County,  Ohio. 

A.  B.,C.  D.  and  E.  F.,  Plaintiffs, 

vs. 
The  City  of 


County  Auditor  of 

County,  and  - 

County  Treasurer  of 
County,  Ohio. 


Petition. 


The  plaintiffs  aver  that  they  have  a  common  interest  in  the 
subject  of  this  action  and  in  obtaining  the  relief  herein  de- 
manded. 

The  defendant,  the  city  of •  is  a  corporation  duly  organ- 
ized under  the  laws  of  the  state  of  Ohio  as  a  city  of  the 

Srade  of  the  class  and  is  situate  in county.  The 
efendant is  the  duly  elected,  Qualified  and  acting 

county  auditor  of  said  county.    Tne  defendant  

is  the  duly  elected,  qualified  and  acting  county  treas- 
urer of  said county. 

The  plaintiffs  are  severally  the  owners  of  lots  bounding 

and  abutting  upon street,  between street  and 

street 

The  plaintiff  A.  B.  is  the  owner  of  lot  No. of  

addition  to  the  city  of ,  fronting feet  upon  said  street. 

The  plaintiff  C.  D.  is  the  owner  of  lot  No. of  : ad- 
dition to  the  city  of ,  fronting feet  upon  said  street. 

The  plaintiff  E.  F.  is  the  owner  of  lot  No. of ad- 
dition to  the  city  of ,  fronting feet  upon  said  street. 

On  the day  of ^  18 — ,  the  city  council  of  the  de- 
fendant, the  city  of ,  adopted  a  resolution  declaring  it 

necessary  to  improve  the  roadway  of street  from 

street  to street  by  grading  and  constructing  thereon  an 

asphalt  pavement  in  accordance  with  the  plans  and  specifica- 
tions therefor  on  file  in  the  oflSce  of  the  city  civil  engineer. 

Said  resolution  further  provided  that  the  cost  ana  expense 
of  said  improvement  should  be  levied  and  assessed  upon  the 
property  bounding  and  abutting  upon  said  street  between  the 
points  above  named  according  to  the  feet  front. 

On  the day  of ,  18 — ,  the  city  council  of  said  de- 
fendant, the  city  of ,  passed  and  published  an  ordinance 

to  improve  said  street  between  the  points  above  named  in  the 
manner  provided  for  in  said  resolution. 

Afterwards  said  city  advertised  for  bids  and  entered  into  a 
written  contract  with  X.  Y.  as  contractor  for  doing  said  work. 
Said  X.  Y.  did  work  under  said  contract  on  said  street  which 
was  accepted  by  said  defendant,  the  city  of . 

Afterwards  said  city  passed  an  ordinance  levying  the  sum 
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of dollars  and cents  upon  each  front  foot  of  prop- 
erty bounding  and  abutting  upon  said  improvement,  and 

thereby  levied  the  sura  of dollars  and cents  upon 

each  of  plaintiffs'  said  lots,  and  ordered  that  said  assessment 
be  certified  by  its  clerk  to  the  county  auditor  to  be  placed 
upon  the  grand  duplicate  of  the  county  for  collection,  which 
was  accordingly  done,  and  said  assessment  has,  by  said  au- 
ditor, been  placed  upon  the  tax  duplicate  of  said  county,  which 

is  now  in  the  hands  of ,  treasurer  of  said  county, 

and  who  is  demanding  payment  of  said  assessment  from  these 
plaintiffs. 

The  said  ordinance  levying  said  assessment  upon  plaintiffs' 
said  lots  and  the  proceedings  of  said  city  providing  for  said  im- 
provement are  irregular,  illegal  and  void,  and  of  no  effect  for 
the  purpose  of  char^in^  said  assessment,  or  any  part  thereof, 
upon  said  lots  of  plaintiffs,  for  the  following  reasons: 

I.  Said  improvement  was  made  under  and  by  virtue  of  a 
pretended  act  of  the  general  assembly  of  the  state  of  Ohio, 
entitled  "  An  act  to  provide  for  the  improvement  of  streets 

and  alleys  in  cities  of  the  grade  of  the  class.'* 

Passed ,  18 — .    Said  act  is  unconstitutional  and  void 

for  the  reason  that  it  is  a  special  act,  applying  only  to  the  city 
of ,  and  confers  corporate  powers,  and  is  therefore  in  con- 
flict with  and  repugnant  to  section  1,  article  XIII,  of  the  consti- 
tution of  the  state  of  Ohio.     [Other  constitutional  objections.] 

II.  At  the  time  of  the  adoption  of  said  pretended  resolu- 
tion declaring  it  necessary  to  improve  said  street  the  city 

council  of  the  defendant,  the  city  of ,  consisted  of  eighteen 

members.  On  the  question  of  the  adoption  of  said  resolution 
ten  of  said  members  voted  in  the  affirmative  and  eight  in  the 
negative.  Notwithstanding  said  resolution  did  not  receive  the 
necessary  two-thirds  vote  in  the  affirmative,  as  rec^uired  by 
law,  the  presiding  officer  of  said  council  declared  said  resolu- 
tion adopted. 

III.  Tne  defendant,  the  city  of ,  did  not  serve  written 

notice  upon  plaintiffs,  or  either  of  them,  of  the  adoption  of 
said  pretended  resolution,  nor  any  other  resolution,  notwith- 
standing they  were,  at  the  time  of  the  pretended  adoption  of 
said  pretended  resolution,  and  continuously  ever  since  have 
been,  residents  of  said county.  [Aver  any  other  Jurisdic- 
tional defects.] 

But  it  it  shall  be  found  by  the  court  that  the  foregoing  ob- 
jections to  said  assessment  are  not  true  and  said  assessment 
IS  not  thereby  rendered  void,  then  the  plaintiffs  aver  that 
there  should  be  a  substantial  reduction  in  said  assessment  for 
the  following  reasons : 

lY.  The  plans  and  specifications  for  and  the  contract  be- 
tween the  defendant,  tne  city  of ,  and  X.  Y.,  provided 

that  said  improvement  should    consist  of  a  crushed-stone 
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foundation  twelve  inches  deep  covered  with  a  mastic  of  Trin- 
idad asphalt  two  and  one-half  inches  deep.  Plaintiffs  aver 
that  said  work  was  not  done  in  accordance  with  said  contract 
for  the  reason  that  the  foundation  was  constructed  of  crushed 
stone  only  eight  inches  and  the  mastic  is  only  one  and  one- 
half  inches  deep. 

y.  Plaintiffs  aver  that  the  estimated  and  actual  cost  of  said 
improvement  exceeded  five  thousand  dollars,  but  that  the  de-' 

fendant,  the  city  of ,  did  not  advertise  for  bids  therefor  in 

two  newspapers  published  in  said  corporation  for  four  consecu- 
tive weekis,  but  only  advertised  for  the  period  of  twenty-five 
days.     [Aver  other  irregularities?^ 

Wherefore  plaintiffs  pray  that  upon  the  filing  of  this  peti- 
tion a  temporary  restraming  order  may  issue  restraining 

,  county  treasurer,  from  collecting  or  attempting  to  col- 
lect said  assessment  or  any  portion  thereof  levied  upon  the 
plaintiffs'  said  lots;  that  upon  final  hearing  of  this  cause  said 
assessment  may  be  adjudged  null  and  void,  and  that  the  defend- 
ants and  each  of  them  may  be  enjoined  from  collecting  or  at- 
tempting to  collect  the  same,  and  for  all  other  proper  relief. 

See.  876.  Contracts  —  Pleading  of. — When  actions  are 
brought  upon  contracts  to  which  a  municipal  corporation  is  a 
party,  the  only  averments  which  are  different  from  those  of 
contracts  generally  are  the  allegations  which  show  that  the 
corporation  took  the  legal  steps  to  make  a  valid  contract.  If, 
as  a  condition  precedent  to  making  a  valid  contract,  it  was 
necessary  to  adopt  a  resolution  and  pass  an  ordinance,  it  is 
necessary  to  plead  these  facts,  otherwise  it  would  not  appear 
whether  the  corporation  took  the  necessary  steps.  A  statute 
provides  that  no  contract  providing  for  the  expenditure  of 
money  shall  be  entered  into  by  a  municipal  corporation  until 
the  city  clerk  or  auditor  has  certified  that  the  money  required 
to  meet  the  contract  is  in  the  treasury  to  the  credit  of  the 
fund  from  which  it  is  to  be  drawn  and  not  appropriated  for 
any  other  purpose.*  The  failure  to  comply  with  this  statute, 
when  set  up  in  an  answer  by  the  corporation,  is  a  good  de- 
fense.* A  failure  to  comply  with  this  statutory  provision 
does  not  render  a  city  liable  for  negligence  where  it  would 
not  otherwise  be  liable.' 

1 R  a,  tea  2703.  Ryan  ▼•  Hoffman,  26  O.  a  109 ;  Sel- 

s  Bond  ▼.  Madisonville,  3  O.  G  a    ter  y.  Hoffman,  25  O.  S.  82a 
449;  Rhodes  ▼.  Toledo^  6  O.  GC.  9;       'Elster  ▼.  Springfield,    49   O.    a 

83-84. 
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Sec.  877.  Condemnation  proceedings  —  Application  to  as- 
sess compensation. — 

[Caption,'] 

The  city  of  0.,  Ohio,  plaintiff,  a  municipal  corporation  duly 
organized  under  the  laws  of  the  state  of  Ohio  as  a  city,  says 

that  it  is  a  city  of  the grade  of  the class;  that  it 

has  a  city  council  duly  elected,  qualified  and  acting  as  such ; 

that  its  said  council,  by  an  ordinance  passed  on  the day 

of ,  18 — ,  the  yeas  and  nays  being  taken  thereon  and  en- 
tered on  the  records  of  the  proceedings  of  said  council,  and 
two-thirds  of  all  the  members  elected  to  said  council  concur- 
ring therein,  declared  it  was  deemed  necessary  to  condemn 

and  appropriate  to  public  use  for  the  purpose  o^  opening 

street,  and  declaring  its  intention  so  to  do,  did  condemn  and 
appropriate  to  the  public  use  for  said  purpose  the  following 
descrioed  property,  to  wit:  [Description.'] 

The  plaintiff  further  says  that  the  defendants  herein  own 
or  claim  to  own,  or  have  some  interest  in  or  title  to,  said 
property. 

Wherefore  the  plaintiff  asks  the  court  here  to  cause  a  jury 
to  be  impaneled  to  inquire  and  assess  the  compensation  to  be 
paid  by  said  city  of  C,  Ohio,  for  said  property  for  said  pur- 
pose; and  that  upon  payment  into  court,  or  to  tne  proper  own- 
ers of  said  property,  oi  the  compensation  so  assessed  for  said 
>roperty,  the  appropriation  of  said  property  to  said  use  and 
or  said  purpose  may  be  allowed,  and  possession  given  ac- 
cording to  law.  ^ 

City  Solicitor  of  0.,  Ohio. 


I 
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NEQUQENCE  CAUSINQ  DEATH. 


878L  ActioD  for  wrongful 
death  —  Purely  a  statu- 
tory remedy. 

879L  By  whom  and  for  whose 
benefit  it  may  be  brought 

880l  Same  continued —Rules  of 
pleading  applicable. 

88L  Same  continued  —  Avei^ 
ment  of  damages. 

888L  Petition  against  railroad 
company  for  negligence 
in  starting  train  —  Caus- 
ing death. 

888L  Petition  for  death  caused 
by  locomotive  running 
oyer  decedent  while  walk- 
ing along  street  and 
across  track  in  the  night 

881  Petition  for  death  of  brake- 
man  arising  from  defect- 
iye  brakes. 

880L  Petition  by  section-hand 
against  railroad  company, 
injured  while  fastening 
rails  together,  by  ap- 
proaching train. 

886.  Petition  for  death  of  pas- 

senger caused  by  car 
leaving  track. 

887.  Petition  for  injury  to  brake- 

man  caused  by  open 
awitoh  and  failure  to 
place  lights  or  watohmen. 


Sea  888L  Petition  for  death  of  brake- 
man  caused  by  backing 
cars  while  engaged  in 
detaching  cars. 
880.  Petition  for  death  of  pas- 
senger caused  by  falling 
from  train  through  fail- 
ure to  place  light  on  rear 
car  platform,  being  run 
over  by  another  train. 

890.  Petition  for  death  caused 

by  train  running  into 
vehicle  at  crossing. 

891.  Petition  for  death  of  em- 

ployee (car  inspector) 
caused  by  switeh  being 
left  open. 

892.  Petition    against    railroad 

company  for  death  caused 
by  drowning  from  steam 
railway  ferry-boat 
89&  Petition  against  druggist 
for  negligent  sale  of  poi- 
son causing  death. 

894.  Answer  by  railroad  com- 

pany that  open  switoh 
causing  injury  to  brake- 
man  was  opened  by  per- 
son unknown,  and  that 
plaintiff  contributed  to 
injury  by  not  being  in 
his  proper  placa 

895.  General  denial  by  railroad 

company. 


Sec.  878.  Action  for  wrongful  death  —  Purely  a  statutory 
remedy. —  No  aotion  could  be  Bustained  at  oommon  law  for  an 
injury  resulting  in  death  until  after  the  passage  of  the  Lord 
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Campbell  Act.^  The  first  American  statute  authorizing  the  ac- 
tion was  enacted  in  New  York  in  1849 ; '  and  before  the  passage 
of  an  act  authorizing  it,'  an  action  for  pecuniary  loss  resulting 
from  death  was  unknown  in  Ohio.  Such  an  action  can  be  sus- 
tained only  in  cases  clearly  falling  within  its  provisions.  For 
example,  death  resulting  from  intoxication/  or  cases  where  the 
wrongful  act  causing  death  was  committed  outside  of  the  state, 
do  not  come  within  the  purview  of  the  statute.*  It  is  pro- 
vided that  whenever  the  death  of  a  person  is  caused  by  the 
wrongful  act,  neglect  or  default  of  another,  which  was  such 
that  the  injured  party  himself  could,  if  death  had  not  ensued, 
have  maintained  an  action  for  damages,  the  person  or  corpora- 
tion causing  the  death  is  liable  to  an  action  for  damages.*  This 
has  been  held  to  embrace  cases  where  death  is  caused  by  the 
wrongful  act  of  another  in  the  negligent  sale  of  poisonous 
drugs  resulting  in  deaths 

See.  879.  By  whom  and  for  whose  benefit  it  may  be 
brought. —  The  action  is  designed  for  the  exclusive  benefit  of 
the  wife,  husband,  child  or  next  of  kin,  and  must  be  prosecuted 
in  the  name  of  the  personal  representative.*  It  cannot  be 
brought  in  the  name  of  a  widow  or  next  of  kin.*  The  right  to 
sue,  being  purely  statutory  and  in  derogation  of  the  common 
law,  must  be  strictly  construed.^*  It  is  extended  only  to  the 
personal  representative,  though  the  damages  must  inure  to  the 
benefit  of  the  widow,  children  or  next  of  kin,  and  the  action 
cannot  be  sustained  if  there  are  none.  The  question,  there- 
fore,  whether  or  not  there  are  persons  who  come  within  the 
provisions  of  the  statute,  and  entitled  to  the  damages  resulting 
from  the  death  complained  of,  is  an  issuable,  traversable  fact;'^ 


19  &  10  Vict,  oh.  98»  p.  603. 

»  Ch.  450. 

«49  0.  L.117. 

« Davis  ▼.  Justice,  81  O.  a  859. 

•Hover  V.  Railroad  Ca,  25  O.  a 
667;  Campbell  v.  Rogers,  2  Handy, 
110;  Van  Gamp  v.  Aldrich,  2  Am. 
TMiwRec.454.  But  it  is  not  necessary 
to  aver  that  the  action  occurred 
within  the  state.  Lawton  v.  Maratti, 
2  a  a  G  R.  82. 

•  R  a,  sec.  6184. 


7  Davis  y.  Ouaroieri,  45  a  a  471. 

8R  a,  sea  6185. 

•  Widner  y.  Rankin,  26  O.  a  522. 

w  Geroux  y.  Graves,  62  Vt,  280-84; 
Railroad  Ca  y.  Swayne,  26  Ind.  477. 

n  Railway  Ca  v.  Swayne,  supra; 
Railway  Ca  v.  Hendricks,  41  Ind.  48; 
Railroad  Ca  v.  Keeley,  23  Ind.  188; 
Warren  v.  Englehart  18  Neh.  283; 
Stewart  v.  Railroad  Ca,  103  Ind.  46; 
Woodward  v.  Railroad  Ca,  28  Wia 

4oa 
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for  if  there  are  no  persons  falling  within  the  statute,  no  action 
can  be  sustained,  and  it  is  therefore  essential  that  the  names 
of  the  persons  for  whose  benefit  the  suit  is  brought  be  stated 
in  the  petition,^  although  it  is  not  considered  fatal  if  some  of 
the  persons  mentioned  therein  are  not  next  of  kin;'  nor  is  it 
essential  that  the  ages  and  residence,  or  the  extent  of  their  de- 
pendence upon  the  deceased,  be  stated.' 

It  has  been  held  in  Vermont  that  an  action  may  be  maintained 
under  a  statute  by  an  administrator  for  the  benefit  of  the 
estate,  where  the  decedent  lived  a  short  time  after  the  injury;* 
and  the  action  has  been  sustained  in  Wisconsin  by  a  mother 
as  administratrix,  who  alleged  that  she  was  dependent  upon 
th?  intestate  in  a  large  degree  for  support.*  A  husband  is 
held  to  be  within  the  meaning  of  the  act,  as  next  of  kin,  and 
may  therefore  maintain  the  action  for  the  wrongful  death  of 
his  wife.*  An  action  has  also  been  sustained  by  an  adminis- 
trator of  a  woman  for  the  benefit  of  her  illegitimate  child,^  and 
for  the  benefit  of  the  next  of  kin,  though  the  decedent  leave 
00  widow  or  children.'  The  damages  recovered  cannot  be 
used  for  the  general  benefit  of  the  estate,  but  must  go  to  the 
persons  entitled  to  them  under  the  statute.* 

See.  880.  Same  continued  —  Rules  of  pleading  appli- 
cable.—  Some  of  the  general  principles  of  negligence  and 
rules  of  pleading  governing  other  actions  for  negligence,  such 
as  for  personal  injuries  and  actions  between  master  and  serv- 
ant, apply  with  equal  force  to  an  action  for  death  caused  by 
wrongful  act.  The  principal  point  of  difference  in  respect  to 
questions  of  pleading  between  those  actions  for  personal  in- 
juries, and  between  master  and  servant,  and  for  wrongful 


iHall  ▼.  Grain,  2  W.  L.  M.  593; 
Quincy  Coal  Ca  v.  Hood,  77  111.  72 ; 
Chicago  R  R  Ca  ▼.  Morris,  26  UL 
400;  Stewart  v.  Railroad  Ca.  103  Ind. 
44;  Hartzell  v.  Shannon,  6  W.  L.  & 
756. 

Sdore  V.  Mclntlre,  120  Ind.  262; 
Woodward  v.  Railroad  Ca,  23  Wia. 
400;  (k>inmon wealth  ▼.  Railroad  Ca, 
11  Cuah.  517;  Lamphear  v.  Bucking- 
ham,  88  Conn.  837;  Westcott  v.  Rail- 
*x>ad  Ca,  61  Vt  48& 


*  Westcott  ▼.  Railroad  Ca,  auprcu 

4  Geroux  v.  Graves,  62  Vt  280. 

»  Wiltse  V.  Tilden,  77  Wia.  162. 

^SteelT.  Kurtz,  28  0.  &  191.  Con- 
tra, Warren  ▼.  Englehart,  18  Neb. 
28a    See  1  Handy,  481. 

7Muh]  y.  Railroad  Co.,  10  O.  a 
272. 

8  Davis  V.  Railroad  Ca,  7  O.  a  836. 

•Hall  y.  Crain,  2  W.  L.  M.  52a 
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death,  consists  in  the  rales  for  stating  the  beneficiaries  under 
the  statute,^  and  in  the  averment  of  damages  recoverable.' 
This  arises  by  reason  of  the  statute  applicable  to  this  partic- 
ular action.  But  so  far  as  the  principles  of  pleading  the  neglir 
gence  of  a  defendant,'  or  contributory  negligence  of  the  per- 
son injured,  or  the  rules  of  law  governing  the  relation  of 
niaster  and  servant,^  or  of  other  persons  not  sustaining  that 
relation,  are  concerned,  they  must  of  necessity  be  the  same  in 
all  cases.  The  reader,  therefore,  is  referred  to  particular  chap- 
ters in  .which  are  treated  the  special  questions.*  It  may  here 
be  observed,  however,  that  where  a  petition  sets  out  every  facu 
necessary  to  bring  the  case  within  the  statute,  the  statute  itself 
need  not  be  referred  to  in  express  terms.*  In  an  action  for 
death  caused  by  wrongful  act,  all  the  facts  and  circumstances 
connected  with  the  negligence  causing  death  which  are  essen- 
tial to  support  the  action'should  be  alleged  or  in  substance  ap- 
pear on  the  face  of  the  petition.^  An  action  may  be  sustained 
against  a  county  for  the  death  of  a  traveler  caused  by  the 
falling  of  a  bridge  built  of  defective  materials,*  or  against  a 
receiver  of  a  railroad;*  or  against  a  municipal  corporation 
for  negligently  and  wrongfully  causing  the  death  of  a  person.** 
See.  881.  Same  continued  —  Averment  of  damages.—  The 
provisions  of  the  various  codes  ^  are  not  dissimilar  in  language, 
and  in  substance  provide  that  the  damages  recoverable  in  an  ao- 
tion  for  the  wrongful  death  of  a  person  are  measured  by  the 
pecuniary  loss  resulting  to  the  beneficiaries  after  death."  To 
have  a  perfect  knowledge  of  how  to  plead  the  damages  sus- 
tained, it  is  essential  that  a  correct  understanding  be  had  of  the 
terra  "  pecuniary  damages,"  or  loss  resulting  to  the  beneficiaries, 
and  to  know  what  elements  it  includes.  There  is  conflict  of 
opinion  upon  this  question  and  a  consequent  diversity  of  plead- 


^  Ante,  seca  879-8CL 

^  See  post  sec  881. 

<Sec.  918,  post. 

^  See  ch.  64. 

^For  general  questions  of  negU- 
gence,  see  ch.  65. 

•  Westcott  T.  Railroad  Ca,  61  Vt 
438;  47  Atl.  Rep.  746;  Morrisey  ▼. 
Hughes.  21  Aa  Rep.  206  (Vt,  1898). 

7  See  post,  sec.  9ia 


c  Commissioners  v.  Creyiston,  188 
Ind.  89;  82  N.  R  Rep.  786. 
•  Murphy  v.  Holbrook,  20  O.  a  187. 
10  Boyd  y.  Cambridge^  4  O.  G  G 
618. 

n  Tiffany's  Death  by  Wrongful  Act. 
sec.  158,  and  Appendix. 

uOhio  Ckide,  sees.  6184-86 ;  N.  Y. 
R.  a,  sec.  1904;  Mioh.  B. a,  sea  8492. 
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ing.  The  primary  purpose  of  the  statute  evidently  was  to  ex- 
clude such  injuries  as  anect  the  sentiments,  affections  or  feelings 
of  the  beneficiaries.^  The  life  of  the  person  must  be  considered 
as  purely  a  matter  of  merchandise,  and  the  damages  must  be 
measureii  by  the  ability  of  the  decedent  to  earn  money  and  to 
acquire  property  for  the  enjoyment  of  those  who  may  be  bene- 
fited by  the  recovery.  This  view  will  necessarily  include  pros- 
pective damages,  based  upon  the  theory  that  if  life  had  been 
continued  the  deceased  would  have  continued  to  prosper  and  to  i 
have  acquired  money.^  Some  authorities  maintain  the  doctrine 
that  actual  pecuniary  loss  must  be  averred  before  it  can  be  proven 
on  trial,^  and  that  to  warrant  the  recovery  of  special  damages, 
such  as  for  loss  of  prospective  earnings,  the  same  must  be  spe- 
cially pleaded.*  The  doctrine  is  adopted  in  Ohio  that  to  require 
beneficiaries  to  make  proof  of  actual  and  direct  injury  would  be 
to  deny  the  rights  conferred  by  statute,  and  therefore  permit  them 
to  show  what  they  might  have  received  from  the  decedent  had  he 
lived.^  This  is  consonant  with  the  rule  that  it  is  sufficient  to  plead 
the  damages  sustained  in  general  terms.  It  has  been  held,  how- 
ever, that  under  a  general  allegation  nominal  damages  may  be 
recovered,  and  that  special  circumstances  can  only  affect  the 
amount.^ 

The  practice  pursued  in  Ohio  in  this  class  of  actions  is  to  allege 
damages  in  general  terms ;  and  it  is  unquestionably  the  better 
doctrine  that  a  general  allegation  of  damages  in  such  cases  is 
sufficient  to  permit  the  introduction  of  proof  of  all  damages  sus- 
tained by  the  beneficiaries,  such  as  prospective  earnings  and  all 
damages  usually  recovered  in  such  actions.  It  is  said  that  to 
require  the  plaintiff  to  go  further  would  be  to  compel  him  to 
plead  evidence.^  The  measure  of  damages  in  such  cases  must 
necessarily  be  prospective.  There  is  an  exception  tp  the  fore- 
going rule  where  it  is  sought  to  recover  damages  for  an  injury  to 
business,  in  which  case  it  has  been  considered  essential  tnat  the 
same  be  specially  pleaded.^  The  petition  should  also  show  that 
the  damages  have  been  sustained  by  some  particular  person.^ 
Evidence  that  the  husband  has  remarried  is  not  admissible  in 
mitigation  of  damages.^^ 


» Steel  V.  Kurtz,  28  O.  S.  191 ;  Blake 
v.  Railway  Co.,  10  Eng.  L.  &  E.  437 ; 
Hall  V.  Grain,  3  W.  L.  M.  593. 

"Tilley  v.  Railroad  Co.,  29  N.  Y. 
252-64;  Hall  v.  Crain,  3  W.  L.  M. 
137;  Groff  v.  Railroad  Co.,  1  C.  S. 
C.  R.  264. 

3  Railroad  Co.  v.  Morris,  26  III. 
400;  Safford  v.  Drew,  3  Duer,  627; 
Quincy  Coal  Co.  v.  Hood,  77  111.  68; 
Woodward  v.  Railway  Co.,  23  Wis. 
400;  Kelly  v.  Railway  Co.,  50  Wis. 
383. 

^  Horst  V.  Street  Railway  Co.,  84 
Mich.  546;  Penn.  Co.  v.  Lilley,  73 
Ind.  254;  Gilligan  y.  Railroad  Co. 
1  £.  D.  Smith,  453 ;  Tomlinson  v. 
Derby,  43  Conn.  562;    Mathews  y. 


Railway  Co.,  26  Mo.  App.  284 ;  Perry 
y.  Banking  Co.,  86  Ga.  193;  s.  c,  11 
S.  E.  Rep.  605. 

5  Grotenkemper  v.  Harris,  25  O.  S. 
510.  514 :  Barren  Case,  5  Wall.  93 ; 
Hall  v.  Grain,  3  W.  L.  M.  137 ;  Groff 
v.  Railroad  Co.,  1  G.  S.  G.  R.  264. 

*  Johnson  v.  Railroad  Co.,  7  O.  S. 
336 ;  Railroad  Co.  v.  Shannon,  43  111. 
338;  Oldfield  v.  Railroad  Co.,  14  N. 
Y.  310;  Quin  y.  Moore,  15  N.  Y.  438. 

f  Barnum  y.  Railway  Co.,  30  Minn. 
461. 

8  McClardy  y.  Chandler,  2  W.  L. 
G.  1. 

'Danhene  v.  Trust  Co.,  1  Disn. 
257. 

^  Davis  y.  Guamieri,  45  O.  S.  470. 
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See.  880a.    Contributopy  negligenee  of  benefieiaries. 

^In  actions  in  the  name  of  an  administrator  to  recover  damagea 
resulting  from  the  death  of  the  intestate,  the  administrator  is 
merely  a  nominal  party,  the  beneficiaries  for  whom  he  seeks 
recovery  being  the  real  parties  in  interest. 

The  test  in  the  first  instance  as  to  whether  this  action  can  be 
maintained,  is  whether  the  deceased  was  guilty  of  contributory 
negligence.  If  he  was  not,  then  his  administrator  may  main- 
tain an  action  for  his*  death  if  negligently  caused.  In  such 
actions  contributory  negligence  is  available  as  a  defense  against 
such  beneficiaries,  as  their  negligence — contributory  negligence 
— contributed  to  the  death  of  the  deceased ;  but  the  contributory 
negligence  of  some  of  the  beneficiaries  will  not  defeat  the  action 
as  to  others,  who  were  not  guilty  of  such  negligence.* 

See.  882.  Petition  against  railroad  eompany  for 
negligenee  in  starting  train— Causing  death.— 

Plaintiflf  was  by  the  probate  court  of county,  Ohio, 

on  the day  of ,  18 — ,  duly  appointed  administrator 

of  the  estate  of  0.  D.,  who  died ,  18 — ^  and  is  the  duly 

qualified  and  acting  administrator  of  said  estate. 

That  defendant  is  a  corporation  duly  organized  under  the 
laws  of  the  state  of  Ohio,  and  a  common  carrier  of  passengers 
for  hire  from to . 

That  on  or  about ,  18 — ,  one  0.  D.,  of  8.,  became  a 

passenger  in  one  of  defendant's  passenger-trains,  having  duly 
paid  his  fare  as  such  according  to  defendant's  regulations  and 
requirements,  and  was  carried  from to on  defend- 
ant's road. 

That  upon  the  arrival  of  said  train  at  defendant's  station  at 
P.  aforesaid,  and  while  said  C.  D.,  after  having  been  invited 
by  defendant  to  alight  from  said  train,  was  attempting  so  to- 
do,  defendant  negligently  and  violently  started  its  train, 
whereby  said  0.  D.  was  thrown  from  his  footing  [without 
fault  or  negligence  of  the  decedent],  and  so  bruised  and  in- 
jured that  he  shortly  after  died  of  such  injuries  on  the 

dav  of ,  18 — . 

I'hat  it  was  defendant's  duty,  upon  the  arrival  of  its  said 
train  at  such  station,  to  bring  the  same  to  a  full  stop,  and 
keep  it  standing  a  sutficiont  length  of  time  to  afford  C.  D.  an 
opportunity  to  alight  therefrom  with  safety,  but  that  de- 
fendant neglected  his  duty  in  this  regard  and  did  not  is;ive  said 
C.  D.  an  opportunity  to  alight,  and  the  death  of  said  C.  D. 
was  caused  by  the  defendant's  said  negligence. 

That  said  C.  D.  left  B.,  his  widow,  and  the  following  named 
children  [names  and  age8\  his  only  next  of  kin,  who  were 

1  Wolf  V.  L.  E.  <fe  W.  Ry.  Co.,  65  0.  S.  617 ;  Davis  v.  Gaumieri,  46  O- 
S.  470 ;  Railroad  Co.  v.  Snyder,  24  0.  8.  67. 
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wholly  dependent  upon  him  for  support,  and  said  widow  and 
next  of  kin  have  been  damaged  by  the  death  o£  the  said  C.  D. 
in  the  sum  of dollars,  for  wnich  plaintiff  asks  judgment* 

N0T&—  The  sudden  jerking  of  a  train  while  passengers  are  rightfully 
passing  out  of  uars  is  negligenca    Santerv.  Railroad  Ca,  66  N.  Y.  60. 

Sec.  883.  Petition  for  death  caused  by  locomotiye  run- 
Ding  oyer  decedent  while  walking  along  street  and  across 
track  in  the  night. — 

{^Caption  and  averment  of  represenidtive  oapacity  as  in  ante, 
see.  88e.'\  ^ 

The  plaintiff  further  ayers  that  the  defendant,  the  C.  &  T.  IL 
Co.,  is  a  body  corporate,  duly  incorporated  under  and  in  pur- 
suance of  the  laws  of  the  state  of  Ohio. 

Plaintiff,  as  said  administrator,  says: 

That  at  the  time  of  the  commission  of  the  grieyances  here- 
inafter mentioned  defendant  was,  and  still  is,  the  owner  and 
operator  of  a  line  of  railroad  leading  from  the  city  of  0.,  in 

the  county  of ,  in  the  state  of  Ohio,  through  the  ylllage 

of  F.,  in  the  county  of ,  in  the  state  of  Ohio,  and  across 

F.  street,  in  the  said  village  of  F.,  to  the  city  of  T.,  in  the 
county  of ,  in  the  state  of  Ohio. 

That  in  the  night-time  of  the day  of ,  18 — ^  the 

said  P.  O.,  deceased,  then  in  full  life,  was  walking  on  and 
along  the  said  F.  street,  in  the  said  village  of  F.,  at  a  point 
where  the  said  street  is  crossed  by  the  said  railroad  so  owned 
and  operated  by  the  defendant,  when  [without  his  fault  or 
nefi'lect]  the  defendant,  by  its  servants  in  the  charge  and  con- 
trol of  a  locomotive  engine  and  cars  attached  thereto,  of  the 
defendant,  then  on  the  said  railroad,  near  to  the  point  afore- 
said, so  negligently,  carelessly  and  unskilfully  moved  said 
engine  and  cars  on  and  along  the  said  railroad  tracks  and  in 
the  direction  of  the  point  aforestated,  that  the  said  engine  and 
cars  were,  by  the  negligent,  careless  and  unskilful  acts  of 
the  said  servants,  in  the  management  of  said  engine  and  cars, 
run  against  and  over  the  said  P.  O.,  deceased,  who  was  by  the 
said  negligence,  carelessness  and  unskilfulness  of  the  said 
servants  aiorestated,  then  and  there,  thereby  instantly  killed. 

The  plaintiff  avers  that  the  said  P.  O.,  deceased,  at  his 
decease  left  S.  O.,  his  widow,  and  D.  O.  and  S.  O.,  his  children 
and  only  heirs  at  law. 

The  plaintiff  states  that  by  reason  of  that  which  is  herein- 
before stated  she  has  sustained  damages  in  the  sum  of 

dollars. 

Wherefore  the  plaintiff  prays  judgment  against  the  defend- 
ant in  the  sum  of dollars. 

G.  E.  8.,  Plaintiff's  Attorney. 

Note. — From  The  Columhus  &  Toledo  Ry.  Co.  v.  0*Brien,  Supreme  Ck>urt, 
unreported,  Na  2323.    A  person  should  use  the  faculties  of  hearing  and  see- 
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tng  before  passing  over  a  railroad  crossing.  Pennsylvania  Ca  v.  Rathgeb,  88 
O.  S.  66.  And  to  ascertain  if  there  is  a  train  in  the  vicinity.  Railway  Ga 
V.  Elliott,  28  O.  a.  841 ;  Railway  Ca  v.  Snyder,  24  O.  8.  670.  Omission  to 
ring  bell  or  sound  whistle  is  not  of  itself  a  sufficient  ground  for  recovery. 
88  0.  &  841. 

Sec.  884.  Petition  for  death  of  brakeman  arising  firom 
defectiye  brakes.— 

[Averment  of  representative  and  corporate  capacity  as  in 
ante^  sec.  SSS."] 

Plaintiffs  decedent  was  on  the day  of ,  18 — ^  in 

the  employ  of  said  defendant  companjr  in  the  capacity  of 
brakeman,  and  on  said  date  was  at  bis  accustomed  work 
upon  a  certain  car  of  said  company  used  for  [state  purpose]. 

It  was  the  duty  of  the  defendant  company  to  have  carefully 
constructed,  inspected  and  operated  said  car  and  the  machinery 
and  appliances  necessary  to  the  running  thereof,  but  that  said 
defendant  neglected  its  duty  in  this  respect  and  wholly  failed 
and  neglected  to  so  properly  construct,  inspect  and  operate 
its  said  car ;  that  the  defects  in  the  construction,  inspection 
and  use  of  said  car  and  its  appliances  and  machinery  were 
latent  and  hidden,  and  said  E.  F.,  while  so  employed  as  brake- 
man,  had  no  notice  thereof  whatever. 

That  said  E.  F.,  while  in  the  performance  of  his  duty  as 
such  brakeman,  in  obedience  to  a  signal  from  the  engineer  to 
apply  the  brakes  upon  said  car,  and  without  any  fault  or  neg- 
ligence on  his  part,  and  while  in  the  proper  and  lawful  per- 
formance of  his  duty  as  such  brakeman  in  applying  the  brake 
on  said  car  to  check  the  speed  of  the  train  and  stop  the  same, 
the  brake,  machinery  and  appliances  on  said  car  broke,  ffave 
away  and  fell  apart,  and  the  said  E.  F.,  in  consequence  of  the 
breaking  of  the  same,  was  then  and  there,  without  the  fault 
or  neglect  of  plaintiflP,  with  great  force  and  violence  thrown 
to  the  ground  and  dragged  under  said  car,  by  reason  of  which 

he  was  bruised  and  wounded,  and  on  the day  of , 

18 — ,  died  from  said  injuries. 

That  the  estate  of  said  E.  F.  has  sustained  damages  in  the 
sum  of  $ . 

[Prayer.] 

Sec.  885.  Petition  by  section-hand  against  railroad  com- 
pany ii^nred  while  fastening  rails  together^  by  approach- 
ing train. 

[Caption.] 

[Formal  (voennents  as  to  representative  capacity.] 

That  defendant  is  a  railway  corporation  organized  and  oper- 
ating, under  the  laws  of  Ohio,  a  railroad  running  through  said 
county  of ,  and  state  of  Ohio,  and  also  through  the  coun- 
ties of in  said  state. 

That  on  the day  of ,  18 — ,  and  for  some  days  pre- 
vious to  said  date,  the  said  A.  M.,  then  in  full  life,  was  in  the 
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employment  of  the  defendant  as  a  workman  and  repairer  upon 
the  railroad  track,  commonly  called  a  section-band,  and  was 
on  the day  of ,  18 — ,  at  work  in  repairing  defend- 
ant's said  track  on  the  main  line  and  near  the  station  of  M., 
Ohio,  and  as  said  section-hand  was  with  others  likewise  em- 
ployed under  the  direction  and  control  of  a  section  boss^ 
BO  called.  That  it  was  the  duty  of  said  A.  M.  to  work  where, 
and  in  the  manner,  directed  by  said  section  boss,  and  it  was 
the  duty  of  said  section  boss  to  oversee  the  work  done  by  the 
eection-men,  and  it  was  the  duty  of  defendant  to  make  proper 
and  reasonable  provision  for  the  safety  of  said  M.  wnile  in 
the  performance  of  his  duties  as  a  track  repairer,  and  also  to 
require  of  its  engineers  in  charge  of  locomotives  and  trains  to 
be  watchful  for  persons  on  its  track,  and  to  signal  them  when 
approaching  the  place  of  their  work. 

That  on  above-named  date  said  M.,  in  the  performance  of 
his  duties,  and  as  directed  by  the  said  section  boss,  was  en- 
gaged in  fastening  two  rails  together  upon  the  main  track  of 
de^ndant's  road,  and  in  order  to  perform  said  work  it  was 
necessary  for  him  to  be  upon  the  track,  and  in  a  stooping 
position,  and  in  such  situation  he  could  not  keep  watch  for 
approaching  trains  from  both  directions  alon^  said  railroad ; 
and  defendant  negligently  failed  and  neglected  to  provide  any 
person  to  watch  for  such  trains;  negligently  failed  to  require 
any  warning  to  be  given  of  the  approach  of  trains,  and  negli- 
gently failed  to  otherwise  protect  said  M.  from  danger  while 
so  working  on  said  track;  and  in  consequence  of  said  negli- 
^nce  of  the  defendant  aforesaid,  and  while  said  M.  was  stoop- 
ing over,  engaged  in  his  said  work,  and  without  any  fault  or 
negligence  on  his  part,  said  A.  M.  was  struck  by  an  east-bound 
locomotive  drawing  a  freight  train,  without  warnino^  or  signal, 
and  was  then  and  there,  in  consequence  of  said  negligent  acts 
of  the  defendant,  so  injured  in  the  body  and  head  that  in  con- 
sequence thereof  he,  on  said day  of ,  18 — ^  died. 

That  said  A.  M.  left  a  widow,  M.  M.,  and  a  daughter,  M.  M., 

aged years,. dependent  upon  him  for  support,  and  also 

left  as  his  other  cnildren  and  heirs  the  following:  [Itiaert 
names,'] 

That  in  consequence  of  the  facts  hereinbefore  stated,  the 
widow  and  heirs  of  decedent  have  been  damaged  in  the  sum 

of dollars,  for  which  plaintiff  asks  judgment. 

C.  &  K., 
Attorneys  for  Plaintiff. 

Note.— From  Lk  &  A  M.  &  Ry.  ▼.  Murphy,  29  W.  L.  B.  168;  60  O.  a  130, 
which  approved  the  petition,  holding  that  it  stated  a  case.  It  is  Uie  datv  of 
a  railway  company  to  afford  reasonable  protection  to  its  employees  against 
dangers  incident  to  their  work.    Id. ;  Railway  Ca  ▼.  lAvelley,  86  O.  S.  231. 

uimtributorv  nepligence,  when  doubtful  and  of  such  character  that  differ- 
ent minds  might  differ  as  to  the  inference  to  be  drawn,  cannot  be  deter- 
mined by  the  court  as  matter  of  law,  but  is  for  the  jury.  Railway  Ca  ▼• 
Murphy,  60  O.  a  186,  187. 
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Sec.  886.  Petition  for  death  of  passenger  caused  by  car 
leaving  track. — 

[Captiofi  and  averment  of  representative  oapaoity.'] 

That  on  the day  of ,  18 — ,  the  defendant  was  oper- 
ating a  railroad  from* to ,  and  was  a  common  car- 
rier of  passengers  and  freight  for  hire  on  said  railroad. 

That  on  said  day,  said  defendant  railway  company  in  con- 
sideration of  the  sum  of  $ ,  paid  by  the  said  A.  B.,  de- 
ceased, to  said  company  as  fare  for  his  passage,  undertook  to 
safely  carry  said  A.  B.  as  a  passenger  on  said  railroad  from 

to ,  a  station  on  said  line.    That  by  the  negligence 

of  the  defendant  in  the  management  of  its  said  train  the  car 
in  which  the  said  A.  B.,  deceased,  was  riding  as  a  passenger 
was  thrown  from  the  track,  and  the  said  A.  B.  was  thereby 
killed. 

That  said  A.  B.  left  one  E.  B.,  his  widow,  surviving  him, 

and  0.  B.,  a  child  of years  of  age,  and  D.  B.,  a  child  of 

years,  then  being  the  next  of  kin  of  said  A,  B.,  who  have 

sustained  damages  by  his  death  in  the  sum  of  $ y  for  which 

plaintiff  asks  judgment. 

Sec.  887.  Petition  for  death  of   brakeman  caused  by 

open  switch  and  failure  to  place  lights  or  watchman, — 

That  said  defendant,  at  the  time  of  the  commission  of  the 
wrongs  herein  complained  of,  was  a  corporation  duly  organ- 
ized under  the  laws  of  the  state  of  Ohio  and  was  duly  autnor- 
ized  to  operate  and  was  operating  various  public  railroads  of 
said  state,  as  common  carriers  therein. 

That  a  part  of  the  line  of  said  defendant's  railway  extended 

through  tne  township  of ^  in county,  Ohio;  that  in 

said  township,  and  just  north  of  what  is  known  as  W.,  is  a 
ravine,  through  which  flows  a  small  stream  of  water  called 
^'  C,"  and  that  said  ravine  and  creek  was  spanned  by  a  trestle 
and  bridge  belonging  to  said  railroad  company  and  was  part 
of  said  railroad  Tine,  and  that  about  eight  feet  south  of  the 
south  end  of  said  trestle  was  a  switch,  and  side-track  extend- 
ing southward  from  said  switch,  which  were  used  bv  said 
company  in  operating  said  railroad*;  that  said  switch  was 
used  by  said  defendant  in  the  usual  manner  in  switching  its 
trains  off  and  on  said  railroad  to  and  from  said  side-track. 
There  were  at  said  time  live  or  more  oth^  switches  near  to 
and  south  of  said  switch  and  belonging  to  and  operated  by 
said  defendant  as  part  of  their  said  railroad  line. 

That  a  few  days  prior  to  the day  of ,  18 — ,  on  sev- 
eral different  occasions  and  in  the  night-time,  one  or  more  of 
said  switches  had  been  opened  by  some  one  or  in  some  way 
unknown  to  plaintiff,  but  so  as  to  derail  the  railroad  trains 
running  on  and  over  said  part  of  said  railroad.  That  the 
condition  of  said  switch  or  switches  was  seen  by  the  persons 
employed  to  operate  the  trains  over  the  same  in  time  to  stop 
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the  train  and  tbas  avert  disaster.  That  by  reason  thereof  and 
through  the  negligence  of  said  defendant  to  place  at  said 
switches  the  ordinary  switch  light  to  indicate  the  condition 
thereof,  said  defendant  company  ran  its  trains  over  and  upon 
said  part  of  its  road  at  a  high  rate  of  speed,  and  said  place 
had  Decome  dangerous  to  said  defendant's  trains  running 
thereon.  That  in  order  to  make  it  safe  for  its  trains  to  pass/ 
said  dangerous  place  said  defendant  employed  watchmen  to 
guard  said  switcJes,  but  retained  them  in  said  employment 

but  a  few  dnys  and  then  discharged  them.    That  on  the 

day  of ,  18 — ,  and  but  a  few  days  after  the  discharge  of 

said  watchmen,  at  about o'clock  in  the  night-time,  a 

freight  train  belon^ng  to  and  operated  by  said  defendant 
Approached  Mkid  switch  from  the  south,  near  said  bridge  and 
trestle,  at  a  high  rate  of  speed ;  that  at  said  time,  by  reason 
of  the  careli4ssneas  and  negligence  of  the  defendant  in  not 
having  securely  fastened  the  same  and  in  not  having  provided 
watchmen  u^on  that  night,  as  it  had  before  done,  it  was  open ; 
th9;t  by  reas^on  of  the  darkness  of  the  night  and  the  want  of 
the  ordinary  switch  light,  said  open  switch  could  not  be  seen 
by  those  oMrating  the  train  until  too  late  to  save  said  train ; 
that  said  w.  E.  T.  was  then  employed  by  said  defendant  on 
said  approaching  freight  train  as  nrst  brakeman  and  was  in 
the  discharge  of  his  duty  as  such  brakeman  on  said  train,  and 
was  acting  with  prudence  and  care ;  that  by  reason  of  the 
carelessness  and  negligence  of  the  defendant  in  not  continuing 
watchn/^^n  on  said  night  at  said  dangerous  place,  and  in  not 
placin/j"  %  light  at  said  switch,  and  in  not  having  securely  fast- 
ened the  same,  and  in  running  said  train  at  a  high  rate  of 
speed  over  said  dangerous  place,  said  train  was  derailed  by 
tne  open  switch,  thrown  forward  and  over  the  bank  spanned 
by  Mid  bridge  and  trestle,  and  by  reason  thereof  said  W .  K  T. 
WAS  killed. 

Piaintiflf  further  says  that  W.  E.  T.  left  a  widow,  E.  E.  T., 
«nd  two  children,  aged  respectively  three  years  and  six  months, 
who  were  dependent  upon  him  solely  for  their  support  and 
maintenance ;  that  at  tne  time  of  his  death  and  for  a  long 
iime  prior  thereto  he  was  earning  and  receiving  from  said 

railroad  company  as  brakeman  in  their  employ dollars 

and  more  per  month,  and  that  this  money  was  used  by  him 
in  the  support  of  his  said  family ;  that  he  left  no  property, 
and  his  said  widow  and  children  were  by  said  wrongful  acts 
and  negligence  of  said  company  left  wholly  dependent  upon 
others,  and  have  been  damaged  m  the  premises  in  the  sum  of 

dollars,  for  which  sum,  with  interest  from ,  plaintiff 

as  saoh  administrator  asks  judgment  and  his  costs. 

J.  F.  W.  and  0.  A.  H., 
Plaintiff's  Attorneys. 

NOT&— From  N.  T.  P.  ft  O.  R.  R.  Ca  v.  Tidd,  Supreme  Courts  onre* 
fw)rtedL  Na  12507. 
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Sec.  888.  Petition  for  death  of  brakeman  caused  by  back- 
ing cars  on  him  while  engaged  in  detaching  cars, — 

\Fomial  avermenU  of  representative  capacity y  ante^  sec.  88SJ] 
That  the  said  D.  A.  B.  was  in  the  service  of  the  said  de- 
fendant as  a  brakeman  on  one  of  the  trains  of  cars  of  said 

defendant,  running  from  T.,  Ohio,  to  M.,  Ohio,  on  the  

day  of y  18 — ,  and  that  as  the  said  train  was  at  or  near 

the  T.,  Ohio,  station,  where  it  was  to  and  did  stop,  and  the 
said  D.  A.  R,  in  obedience  to  the  orders  of  the  conductor 
of  said  train  for  that  purpose  given,  was  engaged  in  detach- 
ing and  separating  the  cars  of  said  train,  and  while  so  em- 
ploved,  the  locomotive  with  a  portion  of  the  cars  of  said 
train  moved  forward,  leaving  on  the  tr£U)k  a  car  that  had  be- 
come detached;  that  the  said  D.  A.  B.  placed  his  lantern 
with  a  light  therein  by  the  side  of  the  track  of  said  road  and 
was  engaged  in  the  discharge  of  his  duty  at  the  end  of  said 
detached  freight-car  on  the  line  of  said  road,  and  whilst  in 
that  position  and  so  engaged  the  conductor  of  said  train 
wrongfully,  carelessly  and  negligently  ordered  and  directed 
the  engineer  of  said  train  to  move  the  engine  and  cars  at- 
tached thereto  back  toward  and  in  the  direction  of  the  freight- 
car  where  the  said  D.  A.  B.  was  then  engaged  in  the  dis- 
charge of  his  duty,  and  that  (in  so  moving  the  said  engine 
and  cars  attached  thereto,  back  and  against  the  freight>car 
where  the  said  D.  A.  B.  was  at  work  as  aforesaid)  the  said 
D.  A.  B.  was  then  and  there,  without  any  negligence  or  fault 
on  his  part,  run  against  and  caught  between  the  dead-heads 
and  otner  parts  of  said  cars,  and  was  bruised,  crushed  and 
mangled  under  and  between  the  cars  of  said  freight  train  and 
so  injured  thereby  that  he  instantly  died  therefrom;  and  the 
said  plaintiff  avers  that  the  death  of  said  D.  A.  B.  was  so 
caused  by  the  neglect  and  carelessness  of  the  said  defendant 
through  and  bv  means  of  the  wrongful  acts  and  negligence 
aforesaid.  [  usual  averments  as  to  heirs  sttrviving^  etc^ 
The  said  plaintiff  therefore  prays  a  judgment  against  the 

said  defendant  for  the  said  sum  oi  dollars,  his  damages 

as  aforesaid.  T.  Y.  M.  and  G.  &  G., 

Attorneys  for  Plaintiff. 

NOTB. —  From  Pennsylvania  Co.  ▼.  Mason,  Supreme  Court,  onreported* 
Na  2282. 

Sec.  889.  Petition  for  death  of  passenger  caused  by  fall- 
ing fk*om  train  through  failure  to  place  light  on  car  plat- 
form^ being  run  oyer  by  another  train. — 

Waption  and  averment  of  representative  capacity,'] 
That  the  defendant  is,  and  was  at  the  time  hereinafter  men- 
tioned, a  corporation  duly  incorporated  under  the  laws  of  the 
state  of  Ohio,  and  owned  and  operated  a  railroad  known  as 
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the  C.  H.  &  D.  K.  R,  and  were  common  carriers  of  passengers 
for  hire. 

That  on  or  about  the day  of ^  18 — ,  the  said  J.  J. 

K.,  then  living,  was  a  passenger  on  said  railroad,  from  M.  to 
H.,  Ohio,  in  the  ni^ht-time,  he  having  paid  his  fare  therefor ; 
that  while  the  car  m  which  he  was  a  passenger  was  in  motion, 
he  opened  the  rear  door  and  stepped  upon  the  platform  thereof, 
bat  that  by  reason  of  the  negUgence  of  the  defendant  and  its 
servants  there  was  no  light  upon  the  said  platform,  nor  was 
there  any  barrier  or  guard  there  placed  to  prevent  passengers 
falling  from  said  platform,  so  that  without  any  fault  on  his 
part  he  fell  upon  the  track  of  the  said  railroad,  and  was  greatlj 
and  permanently  injured  thereby,  and  he  was  unable  by  his 
own  exertion  to  move  from  the  said  track. 

That  the  agents  of  the  defendant  in  charge  of  the  said  train 
were  at  once  notified  of  the  falling  of  the  said  E.  from  the 
train,  but  they  failed  and  refused  to  stop  the  train  or  to  care 
for  the  fallen  passenger,  but  permitted  him  to  remain  on  the 
track  where  he  had  rallen. 

That  within  an  hour  or  two  after  the  said  K.  had  fallen 
upon  the  said  track,  and  while  he  yet  remained  there  injured 
as  aforesaid,  another  train,  owned  and  controlled  by  the  said 
defendant,  passed  over  the  said  road  at  this  place  where  the 
said  E.  was  lyin^,  and  notwithstanding  the  notice  which  de- 
fendant had  received,  and  by  reason  of  the  negligence  of  the 
defendant  and  its  agents,  the  said  train  ran  over  the  said  K., 
and  he  was  thereby  Killed. 

Plaintiff  further  says  that  said  J.  J.  K.  left  his  mother, 
T.  E.,  who  was  dependent  on  him  for  support,  and  B.  E., 

aged years,  0.  K.,  aged years,  and  0.  M.,  aged 

years,  his  brothers  and  sisters,  and  next  of  kin,  who  were  in- 
jured by  the  death  of  the  said  J.  J.  E.  to  the  amount  of  (— — . 

Wherefore  plaintiff,  as  such  administrator,  asks  judgment 

against  the  defendant  in  the  sum  of  | and  costs. 

B.  &  0.,  Attorneys  for  Plaintiff. 

NOTB.—  From  Railroad  Ca  y.  E:aa8en,  49  O.  &.  28a  Plaintiff  may  re- 
cover, even  though  his  own  neg^ligence  exposed  him  to  the  injury,  if  the 
defendant;  after  Earing  notice,  failed  to  use  ordinary  care  to  prevent  the  in- 
jury. Id.  Where  passenger  steps  or  falls  from  a  train  and  is  injured  by 
another  train,  the  latter  is  the  proximate  causa  Id. ;  8  O.  S.  1721  To  pass 
from  one  car  to  another  while  train  is  in  motion  is  negligenoa  GL,  GL,  Q  & 
L  &  &  V.  Manson,  80  O.  a  451.  See  Commonwealth  v.  BL  &  M.  R  R,  129 
50a 


Sec.  890.  Petition  for  death  caused  by  train  running  into 

Tehlcle  at  erossing.— 

[Caption  and  averment  of  appointment  of  administrator.'] 
That  the  P.  Company,  operating  the  P.,  Ft.  W.  &  0.  Bail- 
way,  is  a  foreign  corporation,  operating  a  railway  commenc- 
ing at  the  city  of  P.,  state  of  P.,  and  passing  through  said 
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county  of ,  and  terminating  at  the  city  of  0.,  in  the 

state  of  I. 

That  the  defendants  on  the day  of ,  18 — ^  by  their 

servants,  so  negligently  and  nnskilfully  drove  and  managed  , 
an  engine  and  a  train  of  cars  attached  thereto,  upon  and  along 
said  railway,  which  the  said  T.  J.  B.  was  then  lawfully  cross- 
ing at  what  is  commonly  known  as  the  M.  P.  crossing,  near 

the  house  of  said  M.  P.,  where  the  state  road  from  L.,  in 

county,  Ohio,  to  W.,  in county,  Ohio,  crosses  said  railway 

in  W.  township,  in  said  county,  with  two  horses  attached  to 
a  wagon,  that  the  said  engine  and  train  of  cars  were  driven 
and  struck  against  said  horses  and  wagon,  whereby  the  said 
T.  J.  B.  was  thrown  from  said  wagon  and  killed,  without  any 
fault  or  negligence  on  the  part  of  the  said  T.  J.  B.,  or  the  said 
plaintiff. 

The  said  T.  J.  B.  at  the  time  of  his  death  had  neither  wife 
or  children,  but  left  G.  S.  B.  and  M.  8.  B.,  his  parents,  and 
J.  H.  B.,  M.  C.  B.,  his  brothers  and  sisters,  who  have  sus- 
tained damages  in  the  sum  of dollars,  for  which  plaintiff 

prays  judgment.  C.  &  H., 

Attorneys  for  Plaintiff. 

Note. —  From  Pennsylvania  Ca  ▼.  Bender,  Supreme  Courts  unreported, 
Na  1911. 

Contributory  negligence, — A  person  in  a  vehicle  is  guilty  of  contributory 
negligence  in  attempting  to  cross  railroad  tracks  without  looking  for  ap- 
proaching trains,  if  by  so  doing  he  could  have  seen  such  train,  even  though 
tho  company  had  kept  a  flagman,  but  who  was  not  there  at  the  time  of  m- 
jury.    Railway  Ca  v.  Qeiger,  8  O.  CL  GL  41.    See  Railroad  Ca  ▼•  Crawford, 

kaasia 

See.  891.  Petition  for  death  of  employee  (car  inspector) 
caused  by  switch  being  open. — 

[Caption  and  averment  of  repreaentatvoe  capaoity^  ante^  eec. 
882.1 

Tnat  on  the day  of ,  18 — ,  the  said  T.  B.,  deceased, 

was  in  the  employment  of  the  C.  &  A.  E.  Co.,  in  the  capacity 
of  repairer  and  car  inspector,  at  M.,  Ohio,  and  was  thus  and 
there  in  said  employment  with  the  lessee  of  said  company,  in 
the  discharge  of  his  duty  in  inspecting  a  car  standing  upon 
the  transfer,  or  what  is  called  a  "  Y,"  which  connects  the  0. 
&  A.  Railroad  with  the  C,  H.  V.  &  T.  Railroad  at  the  junc- 
tion of  said  railroads,  on  the  west  side  of  the  0.,  H.  V.  &  T. 
Railroad,  and  north  of  the  C.  &  A.  Railroad,  just  outside 
of  the  village  of  M.,  in  M.  county,  Ohio;  and  while  said  car 
was  thus  upon  said  transfer,  and  while  said  T.  B.  was  engaged 
in  inspecting  said  car,  and  being  under  said  car  at  the  time, 
and  without  fault  or  negligence  on  the  part  of  said  T.  B., 
the  said  defendants,  their  servants  and  agents,  who  there, 
and  upon  the  said  railroad,  the  C,  H.  v.  &  T.  Railroad, 
bad  charge,  control   and  management    of   the  tracks  ana 
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switches  of  said  railroad  last  named,  and  also  of  a  certain 
locomotive,  called  a  switch  engine  and  locomotive,  then 
and  there  in  the  care,  control  and  management  of  said  de- 
fendants,' their  servants  and  agents;  and  it  was  then  and 
there  the  daty  of  the  said  defendants,  their  servants  and 
agents,  who  were  then  and  there  in  the  care,  control  and  man- 
agement of  the  switch  which  connects  the  said  track  of  the 
said  defendants'  said  railroad  with  the  said  track  of  the  said 
transfer  that  connects  with  the  said  track  of  the  said  C.  &  A. 
Eailroad,  and  who  were  thus  running  and  managing  a  certain 
switch  engine  on  the  track  of  the  said  0.,  H.  VT  T.  Eailroad, 
to  safely  keep,  control  and  manage  said  switch  and  said  en- 
gine so  as  not  to  endanger  the  lives  and  property  of  persons 
engaged  in  working  and  inspecting  cars  upon  the  track  of 
said  transfer,  and  to  keep  said  switches  closed  while  running 
their  enmnes  and  cars  upon  these  said  switches  at  said  junc- 
tion, and  to  run  and  manage  their  said  engine  in  a  careful 
manner,  and  not  run  the  same  at  a  greater  rate  of  speed  than 
the  safety  of  parties  working  on  said  transfer  would  require, 
and  in  such  manner  that  their  engines  should  be  certainly 
anrier  the  control  of  the  persons  in  charge  thereof. 
Yet  the  said  defendants,  their  servants  and  agents,  on  said 

day  of ,  18 — ^  so  carelessly ,  recklessly  and  negligently 

and  wantonly  managed  their  said  switch,  and  so  carelessly, 
negligently,  recklessly  and  wantonly  run  and  managed  said 
engine,  that  said  T.  B.,  deceased,  was  injured  and  killed  in 
the  manner  following:  While  said  T.  B.  was  employed  as 
aforesaid  stated,  and  at  the  time  and  place  aforesaid  stated, 
the  said  defendants,  their  servants  and  agents,  were  running 
their  said  switch  engine  along  and  upon  their  track  of  their 
said  railroad  at  a  furious  rate  of  speed,  to  wit,  at  the  rate  of 
thirty  or  forty  miles  per  hour,  and  the  switchman,  one  of  the 
servants  and  agents  of  said  defendant,  then  and  there  in  con- 
trol of  said  switch,  negligently  and  carelessly  left  said  switch 
open  when  he  should  have  closed  the  same,  whereby  said 
switch  engine,  then  and  there  under  control  and  management 
of  said  defendants,  their  servants  and  agents,  ran  in  and  upon 
the  track  of  said  transfer,  with  great  force  and  violence,  and 
struck  one  of  the  cars,  of  four  or  five  cars  standing  on  said 
transfer  track,  shoving  and  pushing  one  of  said  cars  so  stand- 
ing upon  the  said  track  of  said  transfer,  suddenly  and  violently, 
whereby  the  same  ran  over  the  body  of  the  said  T.  B.,  then 
and  there  almost  severing  his  body,  of  which  injury  the  said 
T.  B.  died  within  one  hour,  whereby  and  of  reason  of  tho 
premises  and  in  the  manner  aforesaid,  the  plaintiff  says  that 
said  defendants,  their  servants  and  agents,  are  guilty  of  gross 
negligence  in  the  matter  aforesaid  stated,  an(l  did,  in  conse- 
quence of  their  said  gross  negligence,  carelessness  and  reck- 
lessness in  the  control  and  management  of  said  switch,  and 
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their  said  switch  engine,  at  said  time  and  place,  in  not  closing 
their  said  switch,  and  in  running  their  saia  switch  engine  at  a 
dangerous  and  reckless  rate  of  speed,  said  T.  B.  was  run  over 
and  Killed,  in  the  manner  aforesaid  stated,  without  fault  on 
his  part/ 

[Averment  as  to  widow  and  heirs  surviving.'] 
The  said  estate  and  family  of  said  T.  B.,  by  reason  of  the 
wrongs  hereinbefore  complained  of  against  said  defendant, 

have  Deen  damaged  in  the  sum  of dollars,  for  which 

sum  said  plain  tin  prays  judgment  against  said  defendant. 

H.  T.  v.,  Attorney  for  Plaintiff. 

Note. — From  G»  H.  Y.  &  T.  R  R  Ckx  y.  Breen,  Supreme  Courts  onre' 
ported,  Na  2069;  26  W.  L.  R  876. 

See.  892.  Petition  against  railroad  eompany  for  death 
caused  by  drowning  from  steam  railway  ferry-boat. — 

[Formal  amermenta  as  in  ante^  seo.  88£J] 

That  said  D.  L.,  while  in  full  life,  to  wit,  on  the day 

of ,  18 — ,  and  before  that  time,  was  in  the  employ  of  the 

Eailroad  Company,  the  defendant  aforesaid,  in  the  county 

of aforesaid,  and  on  the  day  and  year  aforesaid,  in  the 

county  of aforesaid,  was  employed  as  a  laborer  in  the  em- 
ploy of  the  said on  the  steam  ferr^-boat  then  and  there 

used  by  the  defendant  in  connection  with  its  railroad  in  the 
carriage  and  transportation  of  passengers  and  freight  across 
the  Maumee  river  to  T. ;  and  while  said  D.  L.,  now  deceased, 
was  so  engaged  under  the  direction  of  agents  and  superin- 
tendents of  said  defendant,  the  said  D.  L.,  by  a  wrongful  act, 
neglect  anc}  default  of  the  said  agents  and  superintendents  of 
the  defendant  aforesaid,  while  they  were  concerned  in  man- 
aging and  conducting  the  business  of  said  defendant,  was 
bruised  and  mangled  by  the  machinery  of  said  boat,  and  was 
thereby  thrown  into  the  water,  and  he,  the  said  D.  L., 
was  drowned;  and  so  the  plaintiff  says  the  deatii  of  said 
D.  L.  was  caused  by  the  wrongful  act,  neglect  and  default  of 
said  defendant,  and  without  the  fault  of  said  D.  L.  And  so 
the  plaintiff  further  says  that  T.  L.,  etc.,  are  next  of  kin  and 
brotners  and  sisters  to  said  D.  L.,  deceased ;  the  said  D.  L. 
leaving  no  widow,  and  having  no  children  or  child,  left  said 
brothers  and  sisters  aforesaid  the  heirs-at-law  of  him,  the 
said  D.  L.,  deceased ;  and  they,  next  of  kin  to  the  said  D.  L., 
deceased,  have  suffered  damages  by  reason  of  the  aforesaid 
wrongful  act,  neglect  and  default  of  the  said  defendant,  its 
servants  and  agents,  in  the  sum  of dollars. 

Wherefore  the  plaintiff  says  that  he  has  a  right  to  recover 
the  said  sum  of dollars,  and  asks  judgment  therefor. 

Note.—  Approved,  in  Lyons  v.  Railroad  Ca,  7  O.  S.  8d& 
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See.  893.  Petition  against  druggist  for  negligent  sale  of 
poison  causing  death. — 

[Caption  and  averment  of  representative  capacity^  ante,  see.  889."] 

On  the day  of ,  18 — y  at  A.,  Ohio,  the  said  "N.  G., 

then  in  fall  life,  applied  to  the  defendant,  who  was  then  and 
there  engaged  in  the  business  of  selling  drags  and  medicines 
and  filling  prescriptions,  which  said  apmication  was  made  to 
defendant  through  his  agent,  one  F.  J.  F.,  and  requested  de- 
fendant, through  his  agent  aforesaid,  to  put  up  and  sell  to 
him cent^  worth  of  the  oil  of  sweet  almonds,  to  be  ad- 
ministered to  his  wife,  A.  G.,  as  a  physic,  and  the  defendant 
by  his  said  agent  then  and  there  undertook  to  fill  said  order 
and  to  sell  him,  N.  G.,  said  medicine  for  his  wife.  And  de> 
fendant  did  then  and  there  pretend  to  fill  said  order,  and  to 

sell  him  said cents'  worth  of  the  oil  of  sweet  almonds,  for 

A.  G.y  as  requested ;  yet  defendant  by  his  said  agent  did  so 
carelessly  and  negligently  put  up  said  medicine,  and  make  said 
sale,  that  instead  or  putting  up  the  oil  of  sweet  almonds,  as 

was  called  for,  he  put  up  and  sold  to  him cents'  worth  of 

a  certain  poisonous  drug  called  the  oil  of  bitter  almonds,  to 
wit,  about  one>half  ounce  thereof.  And  the  same  was  wrong- 
fully, negligently  and  carelessly  sold  and  delivered  to  him  for 
his  wife  by  defendant  through  his  agent,  instead  of  the  medi- 
cine called  for;  and  said  A.  G.  [without  any  fault  or  neglect 
on  her  part]  took  the  oil  of  bitter  almonds,  so  put  up  and  sold 
by  defendant  as  aforesaid,  in  the  same  manner  and  quantity 
as  she  would  have  taken  of  the  oil  of  sweet  almonds,  and  at 
the  same  time  supposing  it  to  be  such,  and  the  said  A.  G. 

afterwards,  to  wit,  on  the day  of ,  18 — ,  died  from 

the  effects  of  said  oil  of  bitter  almonds,  so  sold  by  defendant 
and  so  taken  by  her  as  aforesaid. 

Plaintiff  avers  that  the  said  A.  G.  left  N.  G.,  her  husband, 
and  M.  Y.,  etc.,  her  children,  as  her  only  next  of  kin  and  heirs 
at  law ;  that  by  reason  of  the  facts  hereinbefore  stated  plaint- 
iff has  sustained  damages  in  the  sum  of  | • 

Wherefore  plaintiff  prays  judgment  against  said,  defendant 
in  the  sum  of  | . 

Note: — From  Davis  t.  GuarDleri,  49  O.  S.  470.  The  doctrine  of  imputed 
neg]igeoce  doee  not  prevail  in  Ohio ;  therefore  contributory  negligence  in  a 
husband  cannot  be  imputed  to  the  administrator  of  the  wifa 

See.  894.  Answer  by  railroad  company  that  open  switch 
causing  ii^jary  to  bralLoman  was  opened  by  person  un- 
known, and  that  plaintiff  contributed  to  injury  by  not  being 
in  his  proper  place.— 

That  the  train  on  which  said  defendant  was  at  the  time  of 
his  injury  employed  was  derailed  by  reason  of  the  switch  at 
or  near station  being  misplaced,  as  defendant  avers,  by 
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some  person  not  in  the  employ  of  the  company  and  to  them 
unknown,  and  that  said  switch  was  opened  and  misplaced  in 
the  night  season  by  such  person  maliciously,  and  with  intent 
to  wreck  the  train,  and  tne  fact  of  such  switch  being  thus 
maliciously  opened  and  misplaced,  and  remaining  open  at  the 
time  when  the  train  was  wrecked,  was  unknown  to  this  de* 
fend  ant,  its  officers,  agents  and  servants. 

Defendant  denies  all  negligence  and  want  of  proper  care  on 
its  part  contributing  to  such  accident  and  the  death  of  said 
T.,  and  denies  each  and  every  averment  in  said  petition  con- 
tained, not  herein  expressly  admitted  or  denied. 

Defendant  further  says  that  the*said  T.,  at  the  time  of  his 
injury,  was  guilty  of  negligence  and  want  of  proper  care  on 
his  part,  contributing  directly  to  his  injury;  that  said  T., 
although  in  the  employment  of  the  defendant,  was  not  in  his 
proper  place  and  not  in  the  proper  discharge  of  his  duties  at 
the  time,  nor  was  he  acting  with  proper  prudence,  caution  and 
oare,  but  at  the  time  he  was  improperly  and  unnecessarily 
riding  on  the  engine  of  said  train,  and  that  his  said  injuries 
resulted  immediately  upon  his  being  at  the  time  so  improp- 
erly upon  said  engine,  and  that  had  he  been  in  his  proper 
place  and  where  his  duties  required  him  to  have  been  at  the 
time,  he  would  have  been  uninjured ;  and  so  the  defendant 
denies  all  right  or  claim  of  damages  on  the  part  of  the  plaintiff 
and  prays  to  be  discharged  with  costs. 

L.  0.  J.,  Attorney  for  Defendant. 

Note. — From  N.  Y.,  P.  &  O.  R.  R.  Ca  v.  Tidd,  Supreme  Court,  unreported, 
Na  2507.  Robinson,  J.,  charged  in  this  case  that  the  company  owed  the 
defendant  only  ordinary  care,  and  that  it  did  not  owe  to  him  the  duty  of 
protecting  him  against  the  criminal  acts  of  unknown  strangers  to  the  com- 
pany, unless  the  misplacement  of  the  switch  which  caused  the  accident 
was  or  ought  to  have  oeen  known  to  the  company,  after  it  occurred  and  be- 
fore the  harm  was  done,  in  time  to  avert  it  And  that  if  he  had  left  his 
post  of  duty,  which  was  the  cause  of  the  injury,  it  would  prevent  recovery. 
Affirmed  by  circuit  court,  dismissed  in  supreme  court. 

Sec.  S95.  General  denial  by  railroad  company. — 

The  defendant,  for  answer  to  the  petition,  denies  each  and 
every  allegation  and  statement  therein  contained,  except  that 
it  is  a  corporation,  that  the  plaintitf  is  administrator  as  stated, 
that  said  A.  M.  was  in  its  employment  and  struck  by  a  loco- 
motive pulling  a  freight  train,  and  that  he  died,  leaving  a 
widow  and  daughter  and  other  children  named,  and  avers  that 
said  decedent  by  his  own  want  of  care  caused  all  the  injury 
and  damage  complained  of. 

Note.—  See  ante,  sec.  70.  Under  a  general  denial  it  may  be  shown  that 
the  injury  was  caused  by  the  negligence  of  third  persons.  Hodman  v. 
Gordon,  15  O.  &  21t 


CHAPTER  64. 


NEGLIGENCE  OF  MASTER  CAUSING  DEATH  OF  OR  INJURY  TO 

SERVANT. 


Sec.  89G.  Daty  and  liability  of  mas- 
ter considered  generally. 

897.  Actions  by  servant  against 

master — Pleading. 

898.  Negligence  of  fellow  serv- 

ant. 

899.  Doctrine  of  redpondeat  «u- 

perior — ^When  not  appli- 
cable. 

900.  Assumption  of   risk   by 

servant. 

901.  Defective  machinery  and 

appliances — Rules  of  law 
governing. 

901a.  Defective  machinery  and 
appliances  —  Rules  of 
pleading. 

90&  Petition  by  fireman  for  in- 
juries sustained  while 
ooupling  cars  under  or- 
ders of  superior  servants, 
which  was  no  part  of  his 
employment 

9081  Petition  for  injury  from  ex- 
plosion of  boiler  of  loco- 
motive. 

901  Petition  by  switchman  and 
car-coupler  for  injury 
while  coupling  cars. 

90QL  Petition  by  workman  in 
charge  of  foreman  for  in- 
jury whUe  unloading  cars, 
caused  by  negligence  in 
failing  to  furnish  proper 
tools  and  applianoo& 

90(1  Petition  by  engineer  for  neg- 
ligence of  conductor  in 
causing  collision — Aver- 
ment as  to  knowledge  of 
schedule  of  trains. 


Sea  007.  Petition  by  employee  of 
manufactory  against  rail- 
road company  for  injury 
caused  by  negligentiy 
backing  cars  up  against 
cars  standing  on  tracks 
of  manufactory  under 
which  plaintiff  was  en- 
gaged in  cleaning  tracksi 

908.  Petition  by  brakeman  for 

injury  sustained  by  de- 
railment of  train  on  a 
defectively  constructed 
trestle. 

909.  Petition       by       employee 

against  company  for  per- 
sonal injury  resulting 
from  collision. 

910.  Petition  by  engineer  for  in- 

jury from  collision  by 
jumping  from  engine^ 
caused  by  negligence  of 
train  dispatcher. 

911.  Petition       by      employee 

against  employer  for  per- 
sonal injury  to  former 
while  blasting  furnace. 

912l  Petition  by  employee 
against  employer  for  in- 
jury caused  by  explosion 
of  boiler  by  reason  of  de- 
fective construction. 

918.  Answer  of  company  that 
employee  was  injured  by 
his  own  negligence  in 
disobeying  rulea 


See.  896.  Duty  and  liability  of  master  considered  gener- 
ally.—  Some  general  rales  of  law  in  respect  to  the  legal  rela- 
tions existing  between  master  and  servant,  as  reflecting  upon 

987 
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actions  by  the  servant  against  the  master  for  injury,  or  by  the 
legal  representative  of  the  servant  against  the  master  for  death 
resulting  from  negligence,  are  here  discussed,  that  it  may  facili- 
tate the  consideration  of  questions  of  pleading.  The  discussion, 
however,  must  be  limited,  as  the  field  of  adjudication  is  large. 
In  the  absence  of  a  contract  to  that  effect  a  master  is  not  an  in- 
surer of  the  safety  of  the  servant.^  He  must  use  only  ordinary 
care  and  prudence  to  protect  the  servant;  and  while  the  duty 
is  incumbent  upon  him  to  provide  safe  and  suitable  machinery 
and  other  appliances,'  he  is  not  bound  to  provide  the  most 
improved  equipments,  but  only  such  as  are  reasonably  safe.* 
The  master  is  expected  to  afford  only  reasonable  protection 
to  his  employees  against  such  dangers  as  are  incident  to  their 
work.^  A  further  duty  imposed  upon  the  master,  which  is  in 
the  nature  of  an  implied  contract,  is  that  he  will  use  reason- 
able care  and  prudence  in  the  selection  of  his  employees  or 
fellow-servants.*  All  risks  which  are  incident  to  the  nature 
of  the  work  must  necessarily  be  assumed  by  the  servant,  and 
no  recovery  can  be  had  for  an  injury  the  cause  of  which  was 
unknown  to  the  master,  and  could  not  have  been  known  by 
the  ezercise  of  ordinary  care.  "Nor  may  recovery  be  had 
where  the  servant  had  knowledge  of  the  danger  and  con- 
tinued in  the  service  without  communicating  the  same  to  the 
master.*  A  master  is  responsible  for  the  acts  of  his  servant 
when  within  the  scope  of  his  employment,  and  the  motive  or 

1  Coal  &  Car  Ca  ▼.  Norman,  49  O.  SL  employmeDt    Dick  ▼.  Ballwaj  Ca, 

698;  Higgins  v.  Railway  Ca,  48  Ma  38  O.  a  889.  A  compaDy  is  not  liable 

App.  547.  per  se  in  adopting  a  new  device  with- 

SDick  ▼.  Railroad  Co..  88  O.  a  889,  out  discarding  the  old,  although  the 

894 ;  RaUroad  Ca  ▼.  Webb,  12  O.  S.  use  of  the  two  together  may  be  more 

476 ;  Railroad  Ca  ▼.  Fitzpatrick,  42  hazardous.    Railroad  Ca  v.  Henley. 

O.  a  818 ;  Guthrick  v.  Wilson,  14  O.  a  48  O.  a  60a    The  greatest  care  must 

665 ;  Railroad  Ca  v.  Keary,  8  O.  a  be  exercised  by  those  using  danger- 

202 ;  Railroad  Ca  v.  Barber,  5  O.  a  ous  agencies,  and  this  duty  cannot  be 

641 ;  Railway  Ca  ▼.  Corps,  124  Ind.  shifted  by  the  master  to  his  servant 

427 ;  Railway  Ca  v.  Duel,  83  N.  R  Railway  Ca  v.  Shield,  47  O.  a  387. 

Rep,  856  (Ind.,  1893),  and  cases  cited.  *  Railroad  Ca  v.  Lavelley,  86  O.  a 

'Higgins  V.  Railway  Ca,  43  Ma  221;  Railway  Ca  v.  Murphy,  50  O.  a 

App.  547.    It  is  the  duty  of  a  railway  136. 

company,  so  far  as  practicable,  to  *  Railway  Ca  v.  Ranney,  37  O.  a 

adopt  such  precautions  as  will  guard  665. 

its  employees  engaged  in  repairing  ^  Coal  &  Car  Ca  v.  Norman,  49  O.  a 

tracks  from  dangers  incident  to  their  59&    See  post^  sea  900. 
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intention  of  the  servant  does  not  relieve  him.^  The  doctrine 
of  oontribntory  negligence  cannot  be  applied  to  the  act  of  a 
minor  employee  to  defeat  an  action  for  an  injury  to  him, 
where  the  negligent  act  of  the  minor  was  committed  in  the 
performance  of  the  duty  assigned  to  him,  the  master  having 
neglected  to  inform  him  of  the  dangers  incident  thereto.'  A 
servant  cannot  recover  for  personal  injury  resalting  from  the 
negligence  of  another  servant,  where  the  injury  occurred  in 
a  state  other  than  that  in  which  the  contract  of  employment 
was  made,  and  under  the  laws  of  which  state  no  recovery  could 
be  had.' 

See.  897.  Actions  by  servant  against  master—  Pleading. 
The  relation  existing  between  master  and  servant  must  be 
alleged,  but  it  is  sufficiently  averred  by  a  statement  that  the 
plaintiff  was  in  the  employ  of  the  defendant.^  In  an  action 
by  a  servant  against  his  master  for  personal  injury  caused  by 
the  negligence  of  the  master,  the  petition  must  contain  facts 
sufficient  to  dearly  connect  the  master  with  the  negligence 
complained  of,  showing  him  guilty  thereof.*  If  injury  be 
caused  by  the  act  of  a  servant  of  the  master,  the  pleading 
must  charge  that  the  wrongful  act  was  committed  while  in 
the  master's  service  and  within  the  scope  of  employment.* 
It  is  not  necessary  for  the  servant  to  allege  that  his  fellow- 
servant  was  not  guilty  of  negligence  contributing  to  the  in- 
jury.^ An  allegation  that  a  servant  of  a  railroad  company 
was  injured  while  attempting  to  board  a  hand-car  which  was 
started  in  motion  by  a  section-boss  of  the  company  is  suffi- 
ciently definite.*  It  has  been  held  that,  where  it  has  been 
charged  that  the  injury  was  caused  by  the  master's  servants, 
it  should  also  be  alleged  that  such  servants  were  not  the 
plaintiff's  fellow-servants.*    Where  an  employee  calls  upon 

1  Railroad  Cu  v.  Toung,  21  O.  a  •Hoffman  v.  Gordon,  15  O.  a  211. 

518;  Railroad  Go.  ▼•  Wetmore,  19  See,  also,  0*Nie]  v.  Railroad  Ca,  aupro, 

O.  a  110;  Railroad  Ca  ▼.  O'Brien,  4  and  authorities  reviewed. 

O.  a  a  515.  7  Kentucky  Bridge  Ca  ▼.  Hall,  125 

s  Rolling  MOl  w.  Corrigan,  46  a  a  Ind.  22a 

3Sdw  *  Hnggerty  ▼.  Railroad  Co,  1  Clev. 

>  Alexander  ▼.  Penn.  Ca,  48  O.  a  Rep.  124 

628.  *  Railway  Ca  ▼.  Dwyer,  41  111.  App. 

^McMmanT.  Railroad  Ca,  20  Barb.  522;   Joliet  Steel  Ca  ▼.  Shield,  184 

440.  Ill  511 ;  25  N.  £.  Repi  56fiL 

•  CNiel  ▼.  Railroad  Ca.  2  O.  Q  C.  504. 
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bis  minor  son  to  render  him  necessary  temporary  assistanoe, 
and  while  so  assisting  the  son  is  injured  through  the  negligence 
of  the  servants  of  the  employer,  the  latter  is  liable  in  an  ac- 
tion by  the  son  for  damages  for  the  injury.^  But  a  company  is 
not  liable  to  a  brakeman  for  an  injury  sustained  in  a  collision 
which  occurred  through  the  negligence  of  the  conductor  or 
engineer  of  another  train,  unless  the  company  failed  to  use 
ordinary  care  in  the  selection  of  the  conductor  or  engineer, 
which  was  the  cause  of  the  injury.'  A  corporation  is  not 
liable,  in  a  civil  action,  to  the  penalty  or  forfeiture  provided 
by  law  *  for  its  failure  to  give  a  discharged  employee  a  reason 
in  writing  for  his  discharge.^ 

Sec.  89^.  Negligence  of  fellow-servant. — No  question  in 
the  law  of  negligence  has  been  the  cause  of  more  contention 
than  the  rule  as  to  the  liability  of  the  master  for  injuries 
caused  by  the  negligence  of  a  fellow-servant.  Upon  this  prop- 
osition there  has  been  considerable  diversity  of  judicial  opin- 
ion. The  writer  is  relieved,  however,  from  entering  upon 
that  field  of  contention,  so  far  as  his  own  state  and  the  rela- 
tion of  master  and  servant  in  railroad  service  is  concerned, 
by  reason  of  a  statute  recently  enacted  which  provides  that 
every  person  in  the  employ  of  a  railroad  company,  who  is 
given  power  or  authority  to  direct  or  control  another  em- 
ployee, is  not  the  fellow-servant  of  such  employee,  but  is  the 
superior  of  such  other  employee.  And  any  person  in  the  em- 
ploy of  such  company  who  has  charge  or  control  of  another  em- 
ployee in  any  separate  branch  or  department  of  the  company 
is  the  superior  and  not  the  fellow-servant  of  such  employees 
in  any  other  branch  or  department  who  have  no  power  to  di- 
rect or  control  in  the  branch  or  department  in  which  they  are 
employed."  This  rule,  as  stated,  applies  only  to  railway  com- 
panies, and  therefore  does  not  change  the  law  governing  the 
relation  of  master  and  servant  in  other  branches  of  service  as 
it  has  heretofore  existed  as  shown  by  the  decisions.  The  re- 
ports abound  in  interesting  and  instructive  cases  upon  this 
most  important  question,  which  occupies  a  very  large  portion 

1  PeDn.  Ca  v.  Gallagher,  40  O.  a  » 87  O.  L.  149. 

687.  «  Rettig  v.  Railroad  Ca,  7  O.  Q  Q 

«  Railway  Ca  t.  De  Vinney,  17  O.  a  182. 

197.  •  87  Ohio  Laws.  149. 
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of  the  time  of  courts;  but  as  the  purpose  here  is  to  examine 
it  only  so  far  as  to  be  able  to  state  a  good  cause  of  action  by 
a  servant  against  his  master,  the  discussion  must  thus  be  lim- 
ited. The  rule  of  respondeat  superior  is  applicable  to  the 
relation  of  superior  and  subordinate,  as  between  principal  and 
agent  or  master  and  servant,  and  ceases  to  operate  when  that 
relation  is  at  an  end.  If  a  master  places  one  servant  in  a 
position  of  subordination  to  another,  and  the  subordinate  is 
injured  through  the  negligence  of  the  superior,  the  master  is 
liable  therefor.^  A  railway  company  is  liable  for  an  injury 
occurring  to  a  hand  while  placed  under  a  foreman  engaged  in 
repairing  a  car.*  And  a  passenger  upon  a  street-car  who  as- 
sists in  pushing  it  upon  a  side  track,  at  the  request  of  the 
driver,  does  not  thereby  engage  in  the  service  of  the  company 
as  a  volunteer,  nor  is  he  the  fellow-servant  of  the  driver,  but 
becomes  an  inferior  servant,  and  the  doctrine  of  respondeat 
superior  applies,  making  the  company  liable  for  an  injury  re- 
sulting to  him  while  so  engaged.' 

In  the  absence  of  an  express  contract  a  master  is  not  liable 
for  an  injury  suffered  by  an  employee  through  the  negligence 
of  a  fellow-servant,  when  no  control  is  given  to  one  servant 
over  another.^  And  an  employer  cannot,  by  a  contract  en- 
tered into  with  an  employee,  exempt  himself  from  liability  for 
an  injury  occurring  through  the  carelessness  of  other  em- 
ployees who  are  placed  in  authority  over  the  one  injured.* 
Where  a  petition  positively  alleges  the  acts  and  omissions 
^hich  caused  the  death  of  an  employee,  it  will  not  be  presumed 
that  they  were  those  of  the  fellow-servant.*  The  fact  that  an 
employee  was  injured  by  the  negligence  of  a  fellow-servant, 
in  executing  an  unreasonable  order  which  contributed  to  the 
injury,  will  not  afford  a  defense  to  the  action.^    The  rule  is 

1  Railway  Ca  ▼.  Liewis,  88  O.  a  174;  SulH van  t.  Railroad  Ck>.,  68  Ind. 

196;   Berea  Stone  Ckx  v.  Craft,  81  26;  Stegeman  v.  Humbers,  2  O.  C.  GL 

O.  &  287.  51. 

s  Railway  Ca  v.  Lavalley,  86  O.  a  >  Railway  Ca  v.  Spangler,  44  O.  a 

221.  471 ;  26  Am.  Law  Reg.  41,  and  note. 

•Street  Railway  Ca  v.  Bolton,  48  « Brown  ▼.  Railroad  Ca,  68  CaL 

O.  a  224;  Stastnoy  ▼.  Railroad  Ca,  171. 

18N.  Y.  aSOa  7  Railway  Ca    v.    HendexBon»  87 

«  Railroad  Ca  V.  O'Brien,  4  O.  a  a  O.  a  64ft. 
615;  Railway  Ca  v.  Arnold,  81  Ind. 
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well  supported  by  aatbority  that  when  the  negligence  of  the 
master  contributes  to,  or  if  he  has  a  share  in  causing,  an  in- 
jury, he  is  liable,  notwithstanding  the  fact  that  the  negligence 
of  a  fellow-servant  of  the  plaintiff  also  contributed  thereto.^ 

See.  899.  Doctrine  of  respondeat  superior — When  not  ap- 
plicable.—  It  is  a  general  rule  that  the  master  is  liable  for 
the  negligence  of  his  servants.  But  this  is  not  so  when  the 
servant  is  in  the  exercise  of  an  independent  employment  not 
creating  the  relation  of  master  and  servant,  and  not  under 
the  immediate  control  of  the  master,  the  latter  being  then 
not  liable  for  the  negh'gence  of  the  former.'  Nor  does  the 
rule  apply  where  the  master  retains  control  over  the  mode 
and  manner  of  doing  the  work  by  the  servant,'  or  where  the 
work  authorized  by  him  necessarily  produced  the  injury,^  or 
where  the  injury  was  one  which  might  have  been  anticipated 
as  a  direct  or  probable  consequence  of  the  performance  of 
the  work  contracted  for.*  A  mine-owner  has  been  held  liable 
in  damages  to  an  employee  of  a  contractor  who  undertakes  to 
do  certain  work  in  the  mine  for  an  injury  which  occurs  to  the 
servant  of  such  contractor  through  want  of  proper  support 
in  the  mine.' 

Sec.  900.  Assumption  of  risk  by  servant. —  As  stated  else- 
where, the  servant  assumes  all  incidental  risks,  so  that  no 
recovery  can  be  had  where  the  cause  of  the  injury  was  un- 
known, or,  if  known  to  the  servant,  it  was  not  communicated 
by  him  to  the  master.^  It  is  therefore  necessary,  to  relieve 
the  servant  from  this  responsibility  in  an  action  by  him 
against  his  master  for  injury,  that  he  should  aver  in  his  peti- 
tion that  he  was  without  knowledge  of  the  cause,  or,  having 
knowledge,  informed  his  employer  and  continued  in  his  em- 

i  Mornsey  v.  Hughes,  65  Yt  658 ;  N.  Y.  178 ;  Tiffin  v.  McCormaok,  84 

87  AtL  Re|x  205  (1898) ;  Railroad  Ca  v.  O.  S.  6421 

Cammings,  106  U.  &  700;  Elmore  ▼.  »  Railway  Ca  v.  Morey,  47  O.  & 

Lock,  185  Maaa  575.  207 ;  Hughes  v.  Railway  Co,  89  O.  a 

sPickeuB  ▼.  Diecker,  21  O.  a  215;  461,  476;  Carman  ▼.  Railway  Ca,  4 

Foster  ▼.  Hooper,  11  Allen,  421;  Qn-  O.  a  899;  Circleville  ▼.  Neuding,  41 

oinnati  ▼.  Stone,  5  O.  a  88;  Carman  O.  a  465. 

▼.  Railway  Ca,  4  O.  a  899.  •  Kelly  ▼.  Howell,  41  O.  a  48a 

*  Hughes  ▼.  Railway  Ca,  89  O.  a  "^  Ante,  sea  896.    A  person  assumes 

461.  all  risks  incident  to  the  work  and 

4McCa£Ferty  ▼•   Railroad   Ca,  61  open  to  visible  inspection.    French 

V.  AuUs,  25  N.  Y.  a  188  (1898)l 
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ployment  upon  a  promise  by  the  master  to  remedy  the  defect. 
An  averment  that  the  injury  ocoarred  without  faolt  of  the 
deceased  will  not  answer.^  And  this  is  also  applicable  to  a 
minor.  So  in  an  action  by  a  servant  who  is  a  minor,  to  war- 
rant a  claim  that  he  was  of  such  an  age  that  he  did  not  folly 
appreciate  the  danger  of  his  employment,  it  mast  be  specially 
averred  that  he  did  not  have  knowledge  of  the  danger  caus- 
ing the  injury,  or  that  he  did  not  possess  sufficient  capacity 
by  reason  of  age  to  enable  him  to  appreciate  the  danger, —  an 
allegation  that  he  was  without  fault  not  being  equivalent  to 
an  averment  of  incapacity  or  want  of  knowledge.' 

In  stating  a  cause  of  action  by  a  servant  against  a  master 
the  pleader  must  observe  the  rules  of  law  applicable  to  the 
relationship.  There  are  corresponding  duties  existing  be- 
tween master  and  servant.  The  duties  of  the  former  have 
been  elsewhere  stated.'  The  servant  is  charged  with  a  duty 
to  the  master's  property,  to  the  passengers,  and  property  of 
shippers.  If  he  has  knowledge  of  any  defects  in  machinery, 
or  want  of  skill  in  a  fellow-servant,  it  becomes  his  duty  to 
communicate  the  same  to  his  master.  In  an  action  by  him 
against  his  master  for  an  injury,  his  petition  should  therefore 
not  only  aver  a  violation  of  the  master's  duty,  but  also  the 
performance  of  the  duties  imposed  upon  him,  so  as  to  negative 
contributory  negligence  on  his  part.^  He  should  also  further 
allege  that  he  has  not  assumed  the  risks  which  may  constitute 
the  cause  of  his  complaint.*    A  petition  by  a  servant  for  per- 

iCoal  &  Car  Ca  T.  Norman,  49  ^Railway  Ca  v.  Duel,  83  N.  EL 

a  &  098;  Beach  on  Contributory  Rep.  855  (Ind.»  1898) ;  Wood's  M.  &  a. 

Neg.,  sec.  16 ;  Wood's  11  &  a»  sec  414.  sea  482 ;  Railroad  Ca  v.  Stnpak,  108 

It  is  sufficient  to  aver  that  he  had  Ind.  1;  8  N.  R  Rep.  680;  Railway 

no  knowledges  Id.  Contra,  Railway  Co.  v.  Adams,  105  Ind.  151 ;  5  N.  E. 

Oa  T.  Pearson,  128  Ind.  197.     As  to  Rep  187.    An  employee  injured  by 

knowledge^  see  Toledo  Con.  St  R  R  dangerous  machinery,  of  which  dan- 

Ca  ▼.  Sweeney,  8  O.  GL  C.  298^  806.  ger  he  has  full  knowledge^  cannot  re- 

SK  a  &  H  a  By.  Ca  ▼.  Eagan,  1  cover.    ConneU  v.  Miller,  eta  Co.,  19 

Toledo  liQgal  News,  64-66  (Ohio  Cir-  W.  K  B.  22.  An  employee  who  with 

cult  Courts  Bentley,  J.);  Coal  &  Car  full  knowledge  of  all  regulations  de- 

Ca  T.  Norman,  BUpra;  Rolling  MiU  signed  for  his  protection  acquiesces 

Ca  T.  Corrigan,  46  O.  a  288L    See  therein  and  continues  in  the  serTice 

form  of  petition  in  this  casa  of  his  employer  is  presumed  to  have 

*See  antef  sea  896.  taken  upon  himself  the  risks  of  his 

^  See  sea  915^  jXMt  employment    Railway  Ca  v.  Eis,  8 
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sonal  injury  resalting  from  a  dangerous  place  is  not  defective 
because  it  fails  to  allege  that  he  was  ignorant  of  the  danger, 
as  such  allegation  relates  only  to  the  defense  of  contributory 
negligence,  which  must  be  alleged  and  proved  by  the  defend- 
ant.^ And  it  has  been  held  that  a  railroad  company  cannot 
urge  as  a  defense  to  an  injury  to  an  employee,  which  occurred 
by  reason  of  the  non-repair  of  a  bridge,  that  such  employee 
knew  of  the  defective  condition  of  the  bridge.' 
Sec.  901.    Defective  machinery  and  appliances— Rules 

of  law  governing. — Questions  as  to  the  liability  of  a  master 
for  defective  machinery  and  appliances  have  given  rise  to  con- 
siderable litigation.  To  have  a  correct  knowledge  of  how  to 
frame  a  pleading  for  an  injury  which  occurred  by  reason  of  de- 
fective machinery,  it  is  essential  that  the  pleader  should  be 
advised  as  to  the  rules  of  law  bearing  upon  this  question.  It 
bears  a  close  relation  to  the  question  as  to  what  risks  are  assumed 
by  the  servant,  treated  in  a  former  section.^ 

O.  C.  C.  8.    As  to  knowledge  of  rales  tion,  and  he  has  a  right  to  rely  on  the 

and  regulations,  see  Wolsey  ▼.  Rail-  fact  that  the  master  has  performed 

way  Co.,  83  O.  S.  227.    An  employee  his  duty  in  exercising  due  care  in 

with  full  knowledge  of  the  continued  furnishing  safe  appliances.  Railroad 

negligence  of  his  superior  fellow-em-  Co.  ▼.  Doan,  8  Ind.  App^  468 ;  Rail- 

ployee,  who  continues  in  the  services  road  Ca  v.  Berry,  2  Ind.  App.  427. 

of   his    master  without  objections,  See  ante,  sec.  896.    In  the  absence  of 

thereby  waives  his  right  against  the  notice  he  is  not  under  any  primary 

company  and  assumes  the  risk  inci-  obligation  to  investigate  for  himself, 

dent  to  his  employment    Railroad  Railroad  Ca  v.  Hines,  182  III.  161; 

Ca  V.  Knittal,  88  O.  a  468;  Manu-  28  N.  K  Rep.  1021  (1800);  Shearman 

facturing  Ca  v.  Morrisey,  40  O.  S.  &  Redfleld  on  Negligence  (4th  ed.), 

148;    Evansville,  etc.   R  R.  Co.  v.  sec.  92,  and  cases  cited;  Bishop  on 

Duel.  88  N.  R  Rep.  855  (Ind.,  1893);  Non-Contract  Law,  sea  678;  Porter 

Railway  Ca  Sandford,  117  Ind.  265;  ▼.  Railroad  Co.,  60  Ma  160.  The  prin- 

19  N.  E,  Rep.  770;  Railway  Ca  v.  ciple  that  an  employee  assumes  the 

Corps,  124  Ind.  427 ;  24  N.  K  Rep.  risks  arising  from  the  negligence  of 

1046.    The  peril  of  services  of  which  his  fellow-servants  is  not  applicable 

an  employee  has  knowledge  are  its  where  the  injury  occurs  <Mk  the  road 

incidents  and  are  assumed.  Railway  of  another  company.    Railroad  Ca 

Ca  V.  Stupak,  108  Ind.  1 ;  Railway  v.  State,  68  Md.  872. 

Ca  V.  Watson,  114  Ind.  20;  Railway  >Hall  v.  Water  Ca,  48  Ma  App. 

Co.  V.  (Dorps,  124  Ind.  427.    While  a  856;  Young  v.  Iron  Ckx,  108  Ma  82a 

servant  assumes  all  risks  incidental  ^Groif  v.  Railroad  Ca,  1  C  &  C.  R 

to  his  employment,  he  assumes  only  264.    See  Toledo  Con.  St  R.  R  Ca  ▼• 

such  as  are  patent  and  within  rea-  Sweeney,  8  O.  CL  CL  298^  808, 

sonable  knowledge  of  his  observa-  *  See  ante,  sea  9001 
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A  statute  has  been  enacted  affecting  railroads  only,  to  the  effect 
that  when  a  defect  in  machinery  is  made  to  appear,  that  the 
company  shall  be  deemed  to  have  had  knowledge  of  the  defect  at 
the  time  of  the  injury.^ 

It  will,  therefore,  be  appropriate,  in  considering  questions  of 
negligence  arising  in  connection  with  railroad  service,  where 
most  of  the  litigation  in  this  class  of  cases  arises,  to  refer  to  the 
well-established  rule  that  a  master  is  bound  to  provide  reason- 
ably safe  machinery,  though  he  is  not  held  to  the  highest  degree 
of  care  in  this  respect,  nor  is  he  bound  to  secure  the  latest  and 
most  improved  machinery  and  appliances,  but  is  held  to  ordi- 
nary care  only  in  the  selection,  and  is  responsible  for  any 
neglect  of  this  duty.^ 

It  is  highly  essential  that  the  meaning  of  the  act  above  re- 
ferred to,  and  the  duties  and  liabilities  of  the  master  and 
servant  thereunder,  respectively,  be  understood  before  the  mode 
of  pleading  can  be  determined.  The  construction  to  be  placed 
upon  it  is,  that  the  plaintiff"  may  simply  produce  evidence  that 
defective  machinery  was  the  cause  of  his  injury,  from  which,  by 
force  of  statute,  a  presumption  arises  that  the  defendant  com- 
pany had  knowledge  thereof  before  and  at  the  time  cf  the  injury, 
and  is  therefore  liable;  hence  if  the  company  does  not  overcome 
this  presumption  it  can  not  escape  liability.  It  can  not  be 
overcome  by  proof  which  only  raises  a  presumption  that  the 
company  did  not  have  knowledge;  as,  for  instance,  that  it 
employed  competent  and  careful  inspectors  whose  duty  it  was 
to  properly  inspect  the  machinery  or  cars.  The  burden  of  proof 
is  thereby  shifted  upon  the  company.^  The  company  can  only 
rebut  this  presumption  and  relieve  itself  from  liability  by  show- 
ing that  in  fact  it  did  not  have  actual  knowledge  of  the  defective 
machinery  or  cars  causing  the  injury.    This  it  may  do  by  evi- 

*  87  Ohio  Laws,  150.  Am.  Rep.  148 ;  Ford  v.  Railroad  Co., 

'  See  ante,  sec.  StKJ,  and  cases  cited ;  110  Mass.  141 ;  s.  c,  14  Am.  Rep.  598. 

Railway  Co.  v.  Erick,  51  O.  S.  146 ;  This  duty  is  a  continuing  one.    2 

Indiana  Car  Co.  v.  Parker,  100  Ind.  Thompson  on   Neg.,  sec.  984,  and 

87,  a  very  instructive  and  learned  cases ;  Indiana  Car  Co.  v.  Parker, 

opinion  reviewing  authorities  extcn-  mpra.    Ordinary  care  requires  the 

sively;  Lawless  v.  Railroad  Co.,  130  master  to  take  notice  of  the  decay, 

Mass.!;  Trask  v.  Railroad  Co.,  63  wear  and.  tear  of  the  machinery. 

Cal.  96;  Corcoran  v.  Holbrook,  59  Indianapolis  v.  Scott,  72  Ind.  196; 

N.Y.  517;  s.  c,  17  Am.  Rep.  546;  Board  v.  Legg,  93  Ind.  523;  Rapho 

Wilson  V.  Railroad  Co.,  50  Conn.  433 ;  v.  Moore,  68  Pa.  St.  404. 
s.  c,  47  Am«Rep.  653;  Vosburgh  v.       '  Railway  Co.  v.  Erick,  51  O.  S. 

Railroad  Co.,. 94  N.  Y.  374;  s.  c.,46  140. 
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dence  that  by  careful  and  vigilant  inspection  of  the  car  or 
machinery  causing  the  injury  near  the  time  of  the  injury  it 
failed  to  discover  the  defects.^ 

Sec.  901a.  Defective  machinery  and  appliances- 
Bales  of  pleading. — It  has  always  been  the  general  rule  that 
in  all  actions  for  injuries  by  a  master  to  his  servant  it  should 
appear  by  the  pleadings  and  evidence  that  the  master  had 
knowledge  of  defects,  or  that  he  could  have  had  knowledge 
thereof  by  the  exercise  of  ordinary  care.  It  was  therefore  neces- 
sary, in  the  statement  of  a  cause  oi  action  in  such  cases,  that 
these  matters  be  set  forth  in  the  pleading,^  although  it  was  held 
unnecessary  to  aver  that  the  plaintifi  could  not  by  the  exercise 
of  reasonable  care  have  discovered  a  defect  unknown  to  him, 
when  he  was  without  fault  in  the  matter,  or  the  machinery  was 
under  the  control  of  another  company.^ 

The  statute  heretofore  mentioned  created  some  confusion  in 
the  minds  of  the  bar  as  to  whether  it  changed  the  general  rule 
governing  the  matter.  Different  views  prevailed  as  to  its 
effect,  as  to  whether  it  affected  the  rules  of  pleading.  In  the 
former  edition  of  this  work  the  author  said  that  a  safe  pleader 
would  aver  want  of  knowledge  on  the  part  of  the  plaintiff,* 
although  the  rule  is  adopted  in  some  states  that  it  is  unnecessary 
for  the  plaintiff  to  allege  in  the  first  instance  want  of  knowledge 
of  defects;  that  it  is  purely  a  matter  of  defense,  which,  to  admit 
of  proof,  must  be  pleaded.^  But  there  is  another  difficulty  in 
the  way  of  solving  the  question  in  that  manner.  If  the  plaintiff 
in  fact  had  knowledge,  he  was  then  guilty  of  contributory 
negligence.  Therefore,  applying  the  rule  that  a  servant  must, 
in  an  action  against  his  master,  negative  contributory  negligence 
on  his  part,®  he  would  be  required  to  aver  want  of  knowledge.^ 

1  Railway  Co.  v.  Erick,  mpra ;  seem  to  indicate  that  the  plaintiff 
Pennsylvania  Railway  Co.  v.  Myers,  may  merely  set  forth  an  injury  from 
1  Toledo  Legal  News,  63  (Lucas  Co.  defective  machinery.  But  some  of 
C.  C,  1894).  the  trial  courts  have  held  upon  de- 

*  Mad  River,  etc.,  R.  R.  Co.  v.  Bar-  murrer  that  the  plaintiff  under  the 
ber,  5  O.  S.  541.  Where  a  company  amended  statute  must  aver  want  of 
which  procures  a  defective  brake  knowledge. 

places  a  hrakeman  at  work  thereon,  '  Union  Stock  Yards  Co.  v.  Con- 
without  an  opportunity  to  know  of  oyer,  56  N.  W.  Rep.  1081  (Neb.,  1893); 
the  defect,  and  he  is  injured,  a  right  Lincoln  v.  Walker,  18  Neb.  244;  ^ 
of  action  will  arise  in  favor  of  the  N.  W.  Rep.  113;  Mayes  v.  Railway 
brakeman  against  the  company.  Co.,  63  la.  562;  14  N.  W.  Rep.  342 ; 
Railroad  Co.  v.  Webb,  12  O.  S.  475.  Wells  v.  Railroad,  56  la.  620;  9N.W. 

»  Railway  Co.  v.  Shannon,  4  O.  C.   Rep.  364.  , 

C.  449.  •  See  sec.  915,  Tpott. 

*  The  Erick  case,  51 0.  S.  146,  would       '  See  sec.  900,  anU, 
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The  statute  in  question  has  now  been  construed  by  the  highest 
judicial  tribunal.  It  has  been  held  that  the  general  doctrine  an- 
nounced in  the  Norman  case/  that  in  actions  by  a  servant 
against  his  master  for  negligence  in  furnishing  appliances,  the 
plaintiff  must  allege  want  of  knowledge  on  his  part  of  the  de- 
fects causing  the  injury  is  applicable  to  railroad  service,  not- 
withstanding the  fact  that  the  statute  raises  a  presumption  of 
negligence  from  evidence  showing  an  injury  from  defective  ma- 
chinery ;  that  the  act  by  its  terms  affects  the  rules  of  evidence, 
that  it  is  necessary  in  a  petition  against  a  railroad  company  to 
recover  for  a  personal  injury  by  a  servant  on  account  of  defect- 
ive machinery,  to  allege  that  the  servant  bad  no  knowledge  of 
such  defects,  or  that,  having  such  knowledge,  he  informed  the 
superior,  and  continued  in  the  service,  relying  upon  his  promise 
to  remedy  the  defects.^ 

The  theory  upon  which  the  court  bases  its  opinion  evidently 
is,  as  it  says,  that  the  statute  only  affects  the  rules  of  evidence ; 
that  it  does  not  affect  the  duty  of  the  employee,  nor  the  rules 
of  pleading  with  respect  to  it.  The  court  contends  in  its  opin- 
ion that  this  rule  is  not  complied  with  by  an  averment  that 
the  injury  occurred  without  fault  of  the  plaintiff,  as  acquiescence 
with  knowledge  is  not  synonymous  with  contributory  negli- 
gence.' If  an  employee  has  knowledge  of  the  defective  condi- 
tion of  machinery,  and  yet  continues  to  use  it  without  perform- 
ing the  duty  which  he  owes  —  informing  his  master — even 
though  he  uses  it  with  ''  the  utmost  care  to  avert  the  dangers 
which  they  threaten,"  is  he  not  guilty  of  negligence  in  the  use 
of  machinery  under  such  circumstances?  Contributory  negli- 
gence is  the  failure  to  observe  the  proper  care  and  perform  his 
duties  as  he  should  under  the  circumstances,  and  he  does  not  do 
so  in  such  case  if  he  uses  defective  machinery  with  knowledge 
and  does  not  inform  his  master. 

'  49  0.  S.  59S.  plaintiff  was  without  fault  was  not* 

'Hesse  v.  C.  S.  &  H.  R.  R.  Ck>.,  58  equivalent  to  an  averment  of  want 

O.  8. 168;  Bailroad  Co.  v.  Hedges,  of  knowledge.    This  was  the  case 

15  O.  C.  C.  254;  8  Oh.  Dec.  265.  of  a  minor;  it  would  be  proper  to 

3  Id.    This  finds  support  in  Street  make  some  special  averment  in  such 

Ry.  v.  Maier,  9  O.  C.  C.  268,  271,  catfe. 

holding    that   an    allegation   that 
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The  petition  in  this  class  of  cases  must,  where  the  servant  had 
equal  means  of  knowledge,  allege  that  his  master  knew,  or  by  the 
exercise  of  reasonable  diligence  could  have  discovered,  the  de- 
fects in  the  machinery  or  appliances.^  Where  the  usual  aver- 
ment is  made  that  the  servant,  upon  discovering  the  defect,  in- 
formed the  defendant,  it  is  not  necessary  that  a  further  aver- 
ment be  made  that  the  plaintiff  did  not  have  equal  means  of 
knowledge  of  the  defects  with  the  defendant.*  It  is  not  neces- 
sary to  specifically  describe  the  defects,  as  the  rules  of  pleading 
can  require  no  more  particularity  than  the  nature  of  the  thing 
pleaded  admits,  especially  where  the  facts  lie  more  in  the  knowl- 
edge of  the  opposite  party  than  of  the  pleader,  in  which  case 
considerable  generality  of  expression  may  be  allowed.  The  ser- 
vant may  be  injured  in  consequence  of  a  defect  in  machinery 
not  under  his  control,  in  which  case  he  can  not  be  expected  to 
know  where  the  defect  was ;  and  to  require  him  to  describe  it 
particularly  would  be  to  deny  him  a  remedy.  The  proper  al- 
legation to  be  made  by  him  is,  that  the  defendant  knew,  or  but 
for  the  want  of  reasonable  diligence  and  care  on  his  part  would 
have  known,  of  the  defects.^ 

An  employee  who  has  suffered  an  injury  brought  about  by 
the  violation  of  instructions  given  him  by  his  principal  can- 
not subject  the  latter  to  any  liability  on  account  thereof.* 

Sec.  902.  Petition  by  fireman  for  injury  sustained  while 

coupling  cars  nnder  orders  of  superior  servants^  which  was 

no  part  of  his  employment, — 

\  Caption  and  averment  of  corporate  character, "] 

On  the day  of ,  18 — ,  the  plaintiff  was,  and  for  a 

long  time  prior  thereto  had  been,  in  the  employ  of  said  de- 
fendant as  a  fireman,  and  not  otherwise,  on  its  locomotive 
engines  eugaged  in  the  operation  of  said  railroad. 

On  said day  of ,  18 — ,  the  engineer  then  in  charge 

.  of  the  engine  on  which  plaintiff  was  employed,  and  belonging 
to  or  under  the  control  of  the  defendant,  received  orders  and 

1  Mad  River  Railroad  Co.  v.  Barber,  Louisvine,  eta  R  Ca  v.  Ute,  83  N.  K 

5  O.  S.  541 ;  Wood's  Master  &  &,8ec.  Rep.  881  (Ind.,  1893);  Railway  Co.  v. 

886;   Buzzell  v.  Manufg.  Ca,  48  Me.  Pearcy,  37  N.  EL  Rep.  479;  138  Ind. 

113:  Evansville  Ry.  Co.  v.  Duel,  83  197;    Johnston  v.  Railway   Co.,  81 

N.  E.  Rep.  855  (Ind.,  1893),  and  cases  Paa  Rep.  388  (Greg.,  1898). 

cited ;  Cox  v.  Gas  Ca,  17  R.  I.  199 ;  «  Cox  v.  Gas  Co.,  17  R.  L  199 ;  31 

31   Atl.   Rep.   844    (1891);   Noyes   v.  Atl.  Rep.  844  (1891) ;  Noyes  v.  Smith, 

Smith,  28  Vt  59.    See  Bates  on  Pldg.,  28  VL  59. 

p.  562 ;  2  Yaples  on  Pldg.,  p.  1 177 ;  »  Wolsey  v.  Railroad  Ca,  88  O.  & 

Maxwell  on  Pldg.,  pp.  341-44  Contra,  337. 

♦  Barbour  v.  Miles,  7  Oh.  Dec.  682. 
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directions  from  the  superintendent  of  said  road  or  other  em- 
ployees thereof,  superior  in  authority  over  said  engineer  and 
the  plaintiff,  and  whose  orders  in  that  behalf  it  was  the  duty 
of  said  engineer  and  plaintiff  to  obey,  to  the  effect  that  said 
engineer  and  engine  should  work  extra  between  the  stations 
of  W.  and  G.  on  the  line  of  defendant's  said  railroad,  with 
flags  out  against  all  trains  until  they  oame  in  sight,  and  that 
all  trains  would  look  out  carefully  lor  them  until  they  came 
in  sight,  which  extra  work  consisted  in  the  movement  of  said 
engine  from  place  to  place,  picking  up  and  leaving  freight 
cars  between  said  limits,  coupling,  uncoupling  and  switching 
cars,  and  such  other  work  as  the  business  of  tne  defendant  re- 
quired on  that  day,  and  required  the  aid  and  services  of  a  full 
crew  of  hands  to  man  the  aame  and  do  said  work,  the  defend- 
ant, well  knowing  the  premises,  carelessly  and  negligently 
omitted  and  failed  to  provide  sufficient  help  and  assistance  to 
do  such  work  on  said  day. 

That  said  engine  and  the  work  to  be  done  by  it  was  wholly 
without  a  conductor  or  other  person,  except  the  said  engineer, 
to  take  charge  of  and  direct  the  same,  and  by  reason  of  the 
premises  said  engine  and  the  plaintiff  and  all  the  work  to  be 
performed  by  it  were  placed  under  the  charge  and  control  of 
said  engineer,  who  thereupon  took  charge  of  the  same  and  di- 
rected and  controlled  the  same  in  the  capacity  of  a  conductor 
and  director  of  said  work,  and  all  orders  and  directions  of  the 
defendant  as  to  doing  said  work  were  communicated  to  and 
received  by  said  engineer. 

That  said  engineer  was  then  and  thereby,  by  the  defendant, 
placed  superior  in  authority  over  the  plaintiff  during  said  day, 
whose  oraers  and  directions  it  then  and  thereby  became  and 
was  the  duty  of  plaintiff  to  obey,  and  he  received  all  his  orders 
and  directions  from  said  engineer  and  no  one  else. 

On  said day  of ,  18 — ,  while  said  engine  was  under 

the  charge  and  control  of  said  engineer,  at  a  pomt  about 

miles  west  of ,  on  the  defendant's  road,  said  engine  was 

standing  on  the  main  track  attached  to  a  string  of  six 

cars,  which  had  been  loaded  with  railroad  ties,  said  engine 

facing  west.    In  the  rear  of  said cars  and  standing  on 

the  same  track  were  other  similar  cars  standing  some 

feet  distant  from  the  other  cars  which  were  attached  to 

the  engine.  On  said  day  and  while  said  cars  were  so  stand- 
ing, said  engineer,  so  placed  in  charge  of  said  work  bj'  the 
defendant,  whose  orders  and  directions  in  that  behalf  it  was 
then  the  duty  of  plaintiff  to  obey,  directed  plaintiff  to  go  to 
the  opening  between  said  strings  of  cars  and  make  the  coup- 
ling between  them,  while  the  engine  shoved  said cars 

back  a^inst  the  others,  to  enable  plaintiff  to  make  the  coup- 
ling, which  order  plaintiff  proceeded  to  obey  and  went  be- 
tween said  cars  for  the  purpose  of  making  said  coupling,  and, 
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with  the  exercise  of  all  reasonable  care  on  his  part,  was  pro- 
ceeding to  make  the  same  when  said  engine  with  cars  attached 
were,  without  warning  or  notice  by  said  engineer,  carelessly 
and  negligently  and  with  great  force  and  violence  suddenly 
forced  back,  bringing  said  cars  suddenly  together;  and,  not 
being  able  to  escape,  plaintiff's  right  arm  was  caught  between 
said  cars  and  crushed  at  the  elbow,  as  hereinafter  stated. 

That  the  work  of  coupling  said  cars  or  the  doing  of  other 
work  of  a  brakeman  or  switchman  by  plaintiff  was  no  part  of  his 
employment  by  the  defendant;  that  he  was  never  employed 
bv  defendant  for  such  work  but  solely  as  a  fireman  on  en- 
gines; at  the  time  he  was  so  ordered  by  his  said  superior,  and 
when  attempting  to  make  said  coupling,  he  was  wholly  with- 
out experience  in  said  work  and  unskilled,  and  without  knowl- 
edge as  to  the  way  of  doing  the  same  or  the  manner  of  avoid- 
ing the  danger  and  hazard  attending  such  work,  as  defendant 
well  knew. 

That  the  work  of  coupling  cars  is  and  was  much  more  haz- 
ardous and  attended  witn  much  greater  danger  than  the  work 
of  a  fireman,  which  plaintiff  was  employed  by  defendant  to 
do,  which  plaintiff  at  the  time  he  undertook  to  make  said 
coupling  did  not  appreciate  and  understand,  and  with  the 
knowledge  at  his  command  and  want  of  experience  he  could 
not  and  did  not  know,  which  was  well  known  to  defendant. 

Plaintiff  says  he  sustained  the  injury  aforesaid  without  any 
fault  on  his  part  and  through  the  negligence  of  the  defendant 
in  failing  and  omitting  to  furnish  sufficient  hands  and  help  to 
do  the  work  of  said  engine,  and  in  sending  the  two  switchmen 
and  the  conductor  that  belonged  with  said  engine  to  do  other 

work  at y  instead  of  allowing  and  requiring  them  to  go 

with  said  engine,  and  through  the  negligence  of  said  defendant, 
through  its  said  engineer  in  ordering  and  directing  plaintiff 
to  make  said  coupling,  and  in  sending  said  oars  by  said  engine 
back  onto  plaintiff  in  a  reckless  and  careless  manner  as  herein 
set  forth,  he  has  sustained  damages  by  reason  of  the  premises 

in  the  sum  of  $ ,  for  which  amount  he  asks  judgment 

against  the  defendant. 

Note. —  From  Pennsylvania  Ca  v.  Hinkley,  error  to  circuit  of  Lucas 
county,  Ohio,  Supreme  Court,  unreported,  Na  8115. 

Duty  as  to  furnishing  employees. —  Pulley,  J.,  charged  that:  It  was  the 
duty  of  the  railroad  company  to  use  ordmary  and  reasonable  care  to  fur- 
nish an  adequate  number  of  competent  employees  to  properly  manage  the 
engine  and  train  of  cars  upon  which  the  plaintiff  was  working ;  that  is,  it 
was  the  duty  of  the  company  to  use  such  care  in  that  respect  as  ordinarily 
prudent  persons  or  corporations  engaged  in  like  business  usually  exercise 
under  the  same  circumstances.  If  the  evidence  shows  that  the  train  was 
not  furnished  with  an  adequate  force  of  men,  to  make  the  company  liable 
it  must  be  shown  that  the  inadequate  force  of  men  occasioned  the  injury, 
or  was  the  proximate  cause  thereof. 

Knowledge  of  inadequate  force, —  Pugsley,  J.,  further  charged  that :  If 
the  injured  person  proceeded  on  the  train  as  fireman  knowing  that  there 
was  no  conauctor  or  brakeman  in  charge  of  the  train,  and  that  he  would  be 
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required  to  perform  the  duties  ordiDarily.^^fQrmed  by  such  conductor  and 
brakeman,  then  he  assumed  the  extra  risks  iu^id^sit  to  such  employment 

Superior  servant —  Pugsley,  J.,  further  cnaz'^f^  Ih^t :  If  the  evidence 
shows  that  the  fireman  attempted  to  make  the  coupTifi^  under  the  direction 
of  the  enf^ineer,  an  inquiry  must  be  made  whether  sucb order  or  direction 
was  a  negligent  or  wrongful  act  To  hold  the  company,  it^t&^appear  that 
the  engineer  was  guilty  of  negligence  in  giving  the  order,  and  that  by  the 
act  of  the  company  the  engineer  had  the  control  of  the  train 'ult^on  t^e  day 
of  the  injury,  and  that  the  fireman,  as  one  of  the  employees,  was^onderche 
direction  and  control  of  the  engineer  in  the  management  of  the  train;  that 
the  engineer  was  a  superior  servant  of  the  fireman. 

lec.  903.  Petition  for  injury  from  explosion  of  boiler  oi 
loeomotiye. — 

\Formal  averments.'] 

That  on  the  day  of ;  18 — ,  the  defendant  was  in 

the  employment  of  the  defendant  as upon  a  locomotive 

engine  No. ,  belonging  to  said  defendant,  and  propelled 

by  steam  on  said  road ;  that  it  was  the  duty  of  the  defendant 
to  provide  a  safe  locomotive  with  good  and  secure  apparatus 
and  machinery,  but  the  defendant,  disregarding  its  duty  in 
this  respect,  negligently  and  carelessly  provided  a  defective 
and  unsafe  locomotive  for  the  use  of  plaintiff  [of  which  it  had 
due  notice,  and  of  which  plaintiff  had  no  notice]. 

That  on  said  day,  and  while  said  locomotive  was  being  used 
by  said  defendantupon  said  road,  and  while  the  plaintiff  waa 
in  the  employment  of  said  defendant  as  aforesaid,  the  boiler 
of  said  loconiotive,  by  reason  of  its  weak  and  defective  condi- 
tion, and  without  fault  on  the  part  of  the  plaintiff,  exploded, 
whereby  boiling  water  and  steam  were  thrown  into  the  face 
and  eyes  of  the  plaintiff,  by  reason  of  which  he  was  rendered 
blind,*and  is  nnaole  to  earn  a  livelihood;  that  he  has  expended 
the  sum  of  $ for  medical  service  and  medicine. 

That  the  plaintiff  has  sustained  damages  in  the  sum  of 
$ ,  for  which  he  prays  judgment. 

NoTB. —  See  ante,  sea  901 ;  87  CX  Ia  149.  The  mere  fact  of  explosion  does 
not  raise  2^  prima  facie  case  of  negligencek  Huff  v.  Austin,  46  O.  S.  886 ; 
Walker  ▼.  Kailroad  Ca,  71 1&  658.  There  must  be  affirmative  proof  of  neg^ 
ligence.  Loeee  v.  Buchanan,  61  N.  Y.  476^  See  Marshall  v.  Wellwood,  S3 
NTJ.  L.839. 

Sec.  904.  Petition  by  switchman  and  car-conpler  for  In- 
jury while  coupling  cars. — 

\Formal  averments,'] 

Flaintiflf,  on  the day  of ^  18 — ,  was  in  the  service 

and  employment  of  defendant  at  its  yards  in as  a  switch- 
man and  car-coupler.  On  said  date,  while  engaged  in  said 
service  and  in  the  exercise  and  performance  of  his  duty,  he 
was  injured  without  any  fault  or  negligence  on  his  part,  but 
by  the  neglect  and  carelessness  of  the  defendant  in  manner 
following,  to  wit :  Plaintiff  was  employed  as  one  of  the  crew 
of  the  pony  engine  which  was  engagea  in  making  up  freight 
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trains  and  transferring*  c^ri.  He  was  under  the  orders  and 
directions  of  the  co^£ctor  of  said  defendant,  M.  D.  The  en- 
gine was  being,  JsiaekieHi' np  for  the  purpose  of  making  a  coap- 
ling  and  CQnoeC(fBg  with  a  flat-car  on  the  main  track  running 
to  the  f c^i^^house  in  said  yard,  and  plaintiff  was  directed  by 
his  saJd*ioperior  ofBcer,  the  conductor  of  the  engine,  to  make 
tuQ  coa^^ing.  For  that  purpose  he  had  placed  himself  on  the 
.•'./f  op'l-board  at  the  rear  of  said  engine,  which  was  the  usual  and 
/;.':.';.proper  place  for  the  car-coupler  when  about  to  make  the  par 
,  ••.  *:** .  coupling;  and  as  the  engine  approached  he  took  hold  of  4he 
link  attached  to  the  engine  for  ttie  purpose  of  guiding  it  into 
the  draw-bar  of  the  car  with  which  it  was  proposed  to  make 
the  coupling.  The  car,  however,  with  which  he  was  endeavor- 
ing to  make  the  coupling  had  been  by  the  neglect  and  careless- 
ness of  the  defendant  loaded,  or  permitted  to  remain  loaded, 
in  such  a  manner  that  it  was  dangerous  for  any  one  to  make 
the  coupling,  as  was  known,  or  by  the  exercise  of  due  and 
ordinary  care  could  have  been  known,  to  said  defendant,  in 
that  it  was  loaded  with  old  railroad  iron  which  had  been  taken 
from  the  track  and  placed  on  said  car  in  such  a  manner  that 
the  ends  thereof  projected  over  and  beyond  the  end  of  the  car, 
and  beyond  the  draw-heads  of  the  draw-bar,  and  not  room 
enough  given  to  permit  a  car-coupler  to  make  the  coupling. 
Plaintiff,  while  exercising  proper  care  in  making  the  coupling, 
was  pushed  by  the  engme  on  and  towards  said  flat-car  so 
defectively  and  dangerously  laden,  and  caught  in  between  the 
projecting  rails  and  dead-wood  of  the  engine,  and  his  body 
squeezed  therein,  and  was  severely  and  badly  wounded  and 
injured  on  and  about  the  right  hip  and  side.  Plaintiff  says 
that  he  had  no  notice  or  knowledge  of  the  defective  manner  in 
which  said  car  was  loaded,  nor  did  he  have  time  to  avoid  the 
injury.  He  further  says  that  the  engine  on  which  he  was 
standing  was  defective  [as  was  known  to  defendant],  in  this, 
to  wit:  That  it  was  not  at  all  times  under  the  control  of  the 
engineer,  and  was  liable  to  give  a  sudden  start  ahead,  owing 
to  some  defect  in  the  machinery  and  without  any  act  of  the 
engineer. 

r  laintiff  says  that  said  engine  at  this  time  so  started  suddenly 
ahead  that  he  did  not  have  time  to  avoid  said  injury.  H^ 
says  that  in  consequence  of  the  injury  so  received,  as  a  result 
of  the  carelessness  and  negligence  of  the  defendant,  he  was 

[siate  injury].    Plaintiff  has  been  damaged  in  the  sum  of 

dollars,  for  which  amount  he  asks  judgment  against  defendant. 

H.  &  F., 
Attorneys  for  Plaintiff. 

NOTB. —  From  GL  H.  &  D.  R  R  Ca  v.  Judge*  error  to  circuit  court  of 
Lucas  county,  Supreme  Court,  unreported,  25  W.  Ia  K  186,  aflQrming  trial 
court,  in  which  R  C.  Lemmon,  J.,  charged  the  jury  that  the  plaintiff  had  a 
right  to  assume  that  the  car  which  thev  were  approaching  (for  the  purpose  of 
coupling)  might  be  approached  as  they  were  approaching  it»  and  that  it 
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mifzrht  be  coupled  to  the  engine  without  unusual  hazard,  unless  he  was  in- 
formed to  the  contrary  either  by  his  own  sight,  or  by  something  that  had 
been  told  him,  or  unless  b^  the  exercise  of  ordinary  care  he  could  have  seen 
the  danger  in  time  to  avoid  it  See  Lothrop  ▼%  Railroad  Co.,  150  Mass.  424; 
Haogh  ▼.  Railway  Ca.  78  la,  0a 

Sec.  905.  Petition  by  workman  In  charge  of  foreman  for 
ii^nry  while  unloading  ears^  caused  by  negligence  in  fall- 
ing to  furnish  proper  tools  and  appliances. — 

[Caption  atid  formal  avermenU,'] 

That  on  the day  of ,  18 — ,  the  plaintiff  was  in  the 

r-mploy  of  the  defendant  as  a  workman  to  unload  its  cars,  and 
for  that  purpose  was  placed  by  the  defendant,  with  other 
workmen  of  the  defendant,  under  the  control  and  subject  to 
the  orders  of  a  certain  foreman  of  the  defendant. 

That  on  said  day  the  plaintiff  and  said  other  workmen  were 
ordered  by  said  foreman  to  unload  certain  large  and  heavy 
beams  of  channel  iron  from  a  car  onto  the  platform  of  the 
defendant  at  its  depot,  in  the  city  of  T.,  in  said  county ;  and 
while  said  other  workmen,  under  the  direction  and  supervision 
of  said  foreman,  were  endeavoring  to  unload  one  of  said  beams 
from  the  oar  to  said  platform,  without  the  fault  of  the  plaint- 
iff, and  through  the  negligence  of  the  defendant  and  its  said 
foreman  in  not  there  havmg  the  proper  tools  and  appliances, 
and  in  not  having  sufficient  force  to  handle  said  beam,  and  in 
not  having  such  force  properly  applied,  the  said  beam  slipped 
from  said  car  and  fell  onto  and  broke  and  fractured  the  leg 
of  the  plaintiff,  who  was  then  on  said  platform  in  obedience 
to  the  orders  of  said  foreman. 

That  by  reason  thereof  the  plaintiff  became,  and  was  for  a 
long  time,  sick,  and  said  leg  continues  sore,  and  the  plaintiff 
has  become  a  cripple  and  prevented  for  life  from  activity  pur- 
suing his  business;  and  was  otherwise  injured. 

The  plaintiff,  by  reason  of  the  premises,  has  sustained  dam- 
ages to  the  amount  of dollars,  for  which  he  asks  judg- 
ment. J.  R  8., 

Plaintiff's  Attorney. 

NOTB. —  From  Pennsylvania  Co.  v.  Haydock,  error  to  circuit  court  of 
Lucas  county,  Supreme  Court,  unreported.  Verdict  for  plaintiff  affirmed 
by  circuit  court  and  settled  in  supreme  court 

Sec.  906.  Petition  by  engineer  fornegligence  of  conductor 
in  causing  a  collision — ATerment  as  to  knowledge  of  sched- 
ule of  trains. — 

[Caption  and  averment  of  corporate  character,'] 

That  on  the day  of ,  18—,  said  plaintiff  was,  and  for 

a  long  time  prior  thereto  had  been,  in  the  employ  of  said  de- 
fendant as  one  of  its  locomotive  engineers,  and  that  one  J.  K. 
was  conductor  of  the  crew  to  which  said  plaintiff  had  been 
theretofore  assigned  by  said  defendant,  and  with  which  he 
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was  workiDg  on  said  day ;  and  that  while  in  the  discharge  of 
his  duty  to  said  defendant,  under  his  said  contract  of  employ- 
ment, he  was,  by  the  rales  and  regulations  of  said  defendant^ 
bound  and  required  to  obey  implicitly  the  orders  of  his  said 
conductor,  ana  that  on  said  day  he  was  placed  by  said  defend- 
ant in  charge  of  one  of  the  locomotive  engines,  known  as  en- 
Sine  No. ,  subject  to  the  control  of  said  K.,  who,  as  oon- 
uctor  of  said  crew  and  engine,  haii  from  said  defendant  full 
Eower  and  authority  over  said  plaintiff  to  order  and  direct 
im  when  to  start  and  stop,  and  where  to  run  said  engine, 
and  when  to  start  and  run  the  same  onto  and  over  the  main 
track  of  said  railroad,  or  of  said  branch  or  any  part  thereof; 

that  on  said day  of ,  18 — ,  one  of  the  trains  of  said 

defendant,  which  was  a  mixed  passenger  and  freight  train, 

and  which  was  known  as  train  No. ,  left  said  S.  a  little 

behind  the  schedule  time,  to  run  over  said  branch  of  said  rail- 
road to  said  city  of  Y.,  and  by  the  time  schedule  of  said  de- 
fendant was  due  in  said  city  at A.  M.,  and  that  said  con- 

ductor  on  said  day  had  in  his  possession  a  copy  of  said  time 
schedule^  which  showed  the  arriving  time  in  said  city  of  said 

train  No. ,  and  then  knew  and  for  some  time  before  had. 

known  said  arriving  time  of  said  train  No. ;  that  said 

engine  had  no  time  on  said  time  schedule,  and  whenever  said 
defendant  desired  to  run  said  engine  over  the  main  track  of 
said  railroad,  or  of  said  branch  between  stations,  said  defend- 
ant, by  its  train  dispatcher,  issued  a  running  order  to  said 
conductor,  whose  duty  it  was  to  deliver  a  copy  of  the  same  to 
said  plaintiff,  and  whose  duty  it  also  was,  after  receiving  a  run- 
ning order,  to  direct  said  plaintiff  when  to  start  and  make  the 
run ;  and  whenever  directed  to  start  and  make  the  run  by  his 
conductor  said  plaintiff  was  bound  and  required  to  obey,  and 
whose  duty  also  required  him  to  first  determine  and  know,  be- 
fore giving  said  plaintiff  the  order  to  start  and  make  the  run, 
whether  or  not  the  same  could  be  made  in  safety.  That  on  the 
morning  of  said  day  said  conductor  received  from  said  train  dis- 
patcher orders  to  run  said  engine  over  said  main  track  from  said 
city  to  D.  station,  and  that  after  receiving  said  order,  and  after 

said  train  No. was,  by  said  time  schedule,  due  in  said 

city,  to  wit,  about A.  ]&.,  said  conductor,  having  from  said 

defendant  full  authority  so  to  do,  ordered  said  plaintiff  to  start 
and  run  said  engine  from  said  city  to  said  D.  station.  And 
thereupon  said  plaintiff,  as  he  was  bound  and  required  by  said 
rules  and  regulations  to  do,  undertook  to  execute  said  order, 
and  while  running  said  engine  over  said  main  track,  in  the 
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direction  of  said  D.,  the  same  collided  with  said  train  No. 
which  was  running  over  said  track  in  the  direction  of  said  city ; 
and  that  when  said  engine  and  train  collided,  said  plaintiff  was 
by  the  force  thereof  thrown  violently  to  the  ground,  and  the 
broken  pieces  of  said  engine  and  train  fell  upon  him,  and  he 
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received  thereby,  and  as  the  direct  result  thereof,  the  personal 
injuries  hereinafter  described  and  stated.  That  if  said  con- 
ductor did  not  know,  he  by  the  exercise  of  ordinary  care  must 
have  known,  and  it  was  then  and  there  his  duty  to  know,  that 

said  train  No. had  not  arrived  at  its  destination  in  said 

city  at  the  time  he  ordered  said  plaintiff  to  make  said  run  with 

said  engine  No. ,  and  yet,  without  determining,  as  he  was 

bound  to  do,  that  said  train  No. had  not  arrived,  and 

knowing  full  well  that  said  plaintiff  would,  and  had  a  right  to. 
rely  upon  his  information  and  word  in  reference  thereto,  said 
conductor  carelessly  and  negligently  ordered  said  plaintiff  to 

start  and  make  said  run  before  said  train  No. had  arrived ; 

and  that  as  the  direct  result  of  the  careless  and  negligent  act  of 
said  conductor  in  giving  him  said  order  said  plaintiff  received 
said  personal  injuries,  and  without  any  fault  or  neglect  on  his 
part,  and  while  he  was  in  the  faithful  discharge  of  nis  duty  to 
said  defendant  under  said  contract.  That  in  said  collision,  and 
as  a  direct  result  of  the  negligence  of  said  conductor  as  here- 
inbefore stated,  said  plaintiff  received  three  severe  blows  on 
the  head  [allege  nature  of  injuries  and  special  damages']. 

That  said  plaintiff,  on  account  of  said  negligence  and  said 
injuries  resulting  directly  therefrom,  has  sustained  damages 

in  the  sum  of dollars,  for  which  sum,  with  interest  from 

said  day  of ,  18 — ,  and  costs  of  suit,  said  plaintiff 

asks  judgment  against  said  defendant. 

W.  S.  A., 
Attorney  for  Plaintiff. 

NOTIL—  From  Ia  8.  &  11  SL  Ry.  Ca  v.  Lindsay,  Supreme  Ck)urt,  uDre- 
ported,  affirming  judgments  of  circuit  court  and*  common  pleas  courts  of 
Mahoning  county,  Ohio,  in  which  Gilmer,  J.,  charged  that  the  company 
were  liable  if  it  appeared  that  by  the  rules  of  the  company  the  engineer 
was  under  the  control  or  command  of  the  conductor,  and  bound  to  receive 
orders  and  instructions  as  to  starting  and  running,  and  that  if  the  plaintiff 
did  nothing  more  in  starting  and  running  the  engine  and  train  than  to 
obey  the  command  of  his  superior  in  authority,  he  was  not  guilty  of  con- 
tributory negligence,  and  if  the  conductor  was  guiltty  of  negligence  which 
was  the  proximate  cause  of  the  injury,  that  would  in  law  constitute  negli- 
gence of  the  company. 

Sec.  907.  Petition  by  employee  of  mannfactory  against 

railroad  company  for  Injury  caused  by  negligently  backing 

cars  up  against  cars  standing  on  tracks  of  manufactory 

under  which  plaintiff  was  engaged  in  cleaning  tracks.— 

[Caption  and  averment  of  corporate  character, ] 

That  the  said  defendant,  on  or  about  the day  of , 

18 — ,  and  for  a  long  time  prior  thereto,  owned,  operated  and 
controlled  certain  tracks,  switches  and  turnouts  leading  to- 
ward and  into  what  is  the  premises  of  the  Q.  Iron  Company, 

at  G., county,  Ohio. 

Defendant  on  said  day  and  for  a  long  time  prior  thereto 
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was  using,  occupying  and  controlling  a  certain  track  leading 
toward  and  into  said  G.  I.  Company's  premises,  and  the  said 
track  so  nsed  and  occupied  was  built  upon  trestle  work,  and 
was  used  by  said  defendant  for  the  purpose  of  running  in 
loaded  cars  of  coke,  and  having  the  same  unloaded  therefrom 
by  the  employees  of  the  G.  I.  Company. 

That  on  or  about  said day  of ,  18 — ^  about  nine  cars 

loaded  with  coke  were  run  upon  said  trestle  work  for  the  pur- 
pose of  being  unloaded  by  the  G.  I.  Company,  and  this  plaint- 
iff, together  with  three  other  men  (all  of  wnom  were  in  the 
employ  of  the  G.  I.  Company),  under  the  orders  and  direc- 
tions of  the  G.  I.  Company,  had  unloaded  about  five  of  said 
cars,  and  as  soon  as  each  car  was  unloaded,  this  plaintiff,  to- 

f  ether  with  said  men,  would  go  under  said  oar,  under  the 
irections  and  orders  of  said  G.  I.  Company,  and  with  the 
full  knowledge  of  defendant,  to  clean  and  clear  the  track,  as 
aforesaid,  of  the  coke  that  would  fall  upon  said  track  by 
reason  of  the  unloading  of  the  same. 

That  said  track  was  ouilt  and  used  only  for  the  purpose  of 
running  loaded  cars  of  coke  toward  and  into  the  premises  of 
the  G.  I.  Company  to  be  unloaded,  and  that  on  said  day  the 
said  defendant,  without  any  cause  or  reason  therefor,  wrong- 
fully, negligently  and  unnecessarily  used  said  track  or  trestle 
work  for  the  purpose  of  doing  switching,  knowing  that  the 
same  was  filled  with  cars  loaded  with  coke,  and  that  the  same 
were  being  unloaded  by  the  employees  of  the  said  G.  I.  Com- 
pany, and  that  they  necessarily  would  be  and  were  under  said 
cars  at  said  time. 

That  this  plaintiff^  together  with  three  other  men,  all  of 
whom  were  in  the  employ  of  the  G.  I.  Company,  and  while 
in  the  due  discharge  of  their  duties,  and  bjr  orders  of  the  G.  I. 
Company,  and  witn  full  knowledge  of  said  defendant,  were 
under  one  of  the  said  cars  that  were  standing  upon  said  trestle 
work,  and  which  they  had  just  unloaded,  and  were  cleaning 
and  clearing  the  said  track  and  trestle  work  of  the  coke  that 
had  fallen  upon  the  track  and  piled  up  between  the  rails 
thereof,  when  the  said  defendant,  well  knowing  that  this 
plaintiff  was  under  said  car,  and  that  he  was  there  by  the  di- 
rections of  the  said  G.  I.  Company,  and  well  knowing  the 
condition  of  said  track,  and  that  the  same  was  filled  full  of 
coke  between  the  rails,  and  that  it  was  necessary  for  the  said 
plaintiff  to  go  under  and  be  under  the  said  cars  at  said  time, 
so  as  to  clean  and  clear  the  said  track  of  the  said  coke,  so  that 
the  said  unloaded  cars  might  be  taken  from  said  trestle  work 
onto  said  main  track,  and  without  giving  any  warning  or 
notice  by  bell,  whistle  or  otherwise,  and  while  unnecessarily 
and  wrongfully  using  said  trestle  work  for  switching  purposes, 
recklessly,  carelessly  and  negligently  run  an  engine  and  a  train 
of  cars  down  said  main  track  and  up  said  trestle  work,  and 
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against  the  cars  standing  upon  said  trestle  work  as  aforesaid, 
and  under  which  this  plaintiff  then  was  cleaning,  clearing  and 
removing  coke  as  aforesaid. 

That  said  train  and  engine  was  run  by  said  defendant  as 
aforesaid,  up  said  trestle  work,  at  a  high  rate  of  speed,  and  in 
a  reckless  and  careless  manner,  and  struck  said  cars  with 
ereat  force  and  violence,  and  thereby  drove  said  cars  suddenly 
Backward,  and  caused  the  wheels  thereof  to  pass  over  the  leg 
of  this  plaintiff,  and  crushed  and  mangled  the  same,  and  cut 
and  bruised  his  body,  this  plaintiff  at  ail  times  using  care  and 

{prudence  in  and  about  his  said  employment,  and  without  any 
ault  or  negligence  on  the  part  of  this  plaintiff,  to  the  damage 

of  plaintiff  in  the  sum  of  $ . 

Wherefore  plaintiff  prays  judgment  against  the  said  de- 
fendant in  the  sum  of  $- ,  his  damages  aforesaid  sustained, 

together  with  his  costs  herein. 

Note.— From  Pennsylvania  Ga  ▼.  Lombard,  40  O.  8.  1. 

Sec.  908.  Petition  by  brakeman  for  li^ury  sustained  by 
derailment  of  train  on  defeetlyely  constructed  trestle. — 

[J^ormal  averments.'] 

That  on  the day  of ,  18 — ,  said  railroad  tracks 

were  so  being  used  by  said  P.  &  L.  E.  Eailroad  Company  and 
its  employees  who  were  engaged  in  backing  a  tram  of  one 
locomotive  and  cars  up  the  said  tracks  toward  said  furnace, 
when  a  part  of  said  cars  became  derailed  and  thrown  upon 
said  trestle  work  and  caused  said  trestle  work  to  give  way 
and  precipitate  said  cars  through  the  same  to  the  ground, 
causmg  the  injury  to  this  plaintiff  hereinafter  more  particu- 
larly described. 

That  said  trestle  work  was  negligently  and  carelessly  con- 
structed, and  was  without  sufficient  strength  to  support  such 
trains  of  cars  as  were  designed  to  be,  and  in  fact  were,  used 
thereon ;  that  the  timbers  used  in  said  work  were  of  insuffi- 
cient strength,  and  there  were  not  a  sufficient  number  of  cross 
ties  thereon  to  rend'3r  said  trestle  work  safe;  that  said  defend- 
ant carelessly  and  negligently  permitted  said  track  to  become 
out  of  repair  and  uns^Se  in  this,  to  wit:  [StMe  howJ]  And 
which  facts  the  defendant  then  well  knew,  and  neglected  and 
refused  to  repair  said  tracks  and  pro  perl  v  adjust  and  secure 
said  guard  rail;  that  said  guard  rail,  in  tlie  condition  afore- 
said, rendered  said  track  dangerous  to  persons  engaged  upon 
said  cars  and  locomotive,  which  defendant  well  knew,  and  said 
said  guard  rail  in  said  condition  did  not  serve  the  purpose  for 
which  it.  was  placed  there,  and  which  it  would  have  served  if 
the  same  had  been  fastened  and  braced  to  said  timbers  and 
cross  ties,  and  that  in  consequence  of  the  said  condition  of 
said  guard  rail  said  cars  became  derailed  as  aforesaid,  and  in 
consequence  of  said  defective  trestle  work  as  aforesaid,  and 
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the  said  condition  of  said  guard  rail,  said  cars  were  precipitated 
to  the  ground  below.  Plaintiff  says  that  defendant  was  guilty 
of  gross  carelessness  and  negligence  in  so  constructing  and 
maintaining  said  trestle  work  and  track  thereon,  and  in  per- 
mitting said  guard  rail  to  become  and  remain  so  as  aforesaid 
out  of  repair  and  detached  from  said  track  'and  not  properly 
braced,  and  in  neglecting  and  refusing  to  repair  said  track 
and  properly  fasten  and  brace  said  guard  rail;  that  plaintiff, 
at  the  time  of  his  injury,  had  no  knowledge  or  notice  of  the 
condition  of  said  trestle  work  and  tracks  and  said  ^uard  rail, 
and  of  the  consequent  dangerous  condition  of  said  tracks, 
and  the  danger  incurred  by  him  in  entering  thereon,  and  was 
in  the  exercise  of  proper  and  ordinary  care  in  the  discharge 
of  his  duty. 

That  oh  said day  of ,  18 — ,  he  was  an  employee 

of  said  railroad  company  in  the  capacity  of  a  brakeman  on 
the  train  so  as  aforesaid  then  being  backed  up  and  over  the 
track  of  said  defendant  to  said  furnace,  and  was  so  in  the  dis- 
charge of  bis  duty  when  said  cars  became  derailed  and  were 
precipitated  through  said  trestle  work  as  aforesaid,  and  when 
said  cars  became  se  derailed  and  were  falling  through  said 
trestle  work,  and  in  consequence  of  said  cars  being  derailed 
and  the  falling  of  said  trestle  work,  the  plaintiff,  in  the  exer- 
ercise  of  ordinary  care,  was  obliged  to  and  did,  in  order  to 
save  himself  from  fatal  injury,  iump  from  said  train  and  from 
his  place  of  duty  thereon  to  the  ground  below,  and  received 
the  injuries  herein  complained  of;  that  by  reason  of  said  care- 
lessness and  negligence  of  defendant,  he  received  [jgtate  nature 
of  injuries]^  and  that  by  reason  of  said  careless  and  negligent 
acts  of  said  defendant  he  has  been  damaged  in  the  sum  of 

dollars,  for  which  he  prays  judgment  against  defendant. 

W.  S.  A.  and  C.  R  T., 

His  Attorneys. 

Note. — Modeled  from  Ohio  Iron  &  Steel  Co.  ▼•  Campbell,  Supreme  Court, 
unreported,  Na  270a 

See.  909.  Petition  by  employee  against  company  for  per- 
sonal injury  resulting  from  collision.— 

[Caption  and  formal  averments^] 

That  before  and  on  the day  of ,  18 — ,  said  defend- 
ant was  operating  a  certain  railway  running  from  to 

,  in  the  state  of ,  and  was  running  and  operating  two 

locomotives  and  trains  of  cars  attached  thereto,  the  one 
thereof  running  from to and  back  again  the  ensu- 
ing day,  and  the  other  thereof  also  running  from to 

and  back  again  the  ensuing  day. 

That  the  said  locomotives  with  their  respective  trains  were 
required  to  meet  and  safely  pass  each  other  at  P.,  in  the 
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county  aforesaid,  by  the  express  direction  and  arrangement 
of  the  defendant,  according  to  its  schedules. 

That  at  the  time  above  stated,  and  at  the  time  the  injuries 
hereinafter  stated  occurred,  the  plaintiff  was  employed  by  the 
defendant  as  an  engineer  upon  one  of  said  locomotives,  and 
was  required  by  the  rules  and  regulations  of  said  defendant 
to  stop  the  locomotive  in  his  care  and  control  at  P.  and 
there  to  safely  pass  the  other  locomotive  above  descibed. 

.    That  the  defendant  on  the day  of ,  18 — ,  changed 

the  place  of  meeting  of  the  last-mentioned  locomotives  from 

to ,  said  change  to  take  effect  on  the  ensuing  day, 

to  wit,  on  the day  of ,  18 — ,  without  giving  plaintiff 

notice  of  said  chancre,  by  reason  whereof  plaintiff,  while  pro- 
ceeding in  the  capacity  of  engineer  of  said  locomotive,  with  the 

train  thereto  attachecl^  from to ,  on  the day  of 

,  18 — ,  according  to  the  previous  express  directions,  or- 
ders and  arrangements  of  said  defendant,  and  while  between 
and ,  on  said  railroad,  the  other  of  the  said  locomo- 
tives, without  any  fault  on  the  part  of  the  plaintiff,  ran  against 
and  came  into  collision  with  that  upon  which  the  plaintiff 
was  engineer  and  crushed  the  same,  wnereby  the  plaintiff  was 
scalded,  burned,  and  wounded,  and  was  sick  for  tne  period  of 
months,  to  his  damage  in  the  sum  of  $ . 

[Prayer.'] 

NOTB.— Modeled  from  Little  Miami  R.  Ca  t.  Stevens,  20  O.  410. 

See.  910.  Petition  by  engineer  for  Injury  from  collision 
by  Jumping  ft*om  engine^  caused  by  negligence  of  train  dis- 
patcher.— 

[Caption  andformaZ  averments.'] 

That  on  the day  of ,  18 — ,  he  was  in  the  employ 

of  said  defendant  as  an  engineer,  and  as  such  engineer  had 
charge  of  engine  number  # — ,  an  engine  used  for  the  purpose 
of  operating  the  said  railroad  by  said  defendant ;  that  as  such 
engineer  he  was  in  duty  bound  to  obey  all  orders  issued  and 
^iven  to  him  by  the  superintendent  and  train  dispatcher 
(agents  of  said  defendant  in  operating  said  railroad)  or  either 
of  them. 

That  on  said  — —  day  of ,  18 — ,  one  E.  G.  S.  was  the 

duly  appointed  and  acting  superintendent  and  acting  train 

dispatcher  of  said  defendant  at  A.,  Ohio;  that  on  said 

day  of ,  18 — ,  said  defendant,  by  its  said  superintendent  and 

train  dispatcher  R  G.  S.,  he,  the  said  R.  G.  S.,  being  fully  au- 
thorized by  said  defendant  in  that  behalf,  issued  an  order  to 

this  plaintiff  to  run  his  said  engine  number extra  from 

A.,  to  C.  and  return  regardless  of  train (which  train 

was  a  regular  freight  train  used  and  run  on  said  railroad),  and 
plaintiff  says  that  oe  proceeded  immediately  with  said  engine 
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extra  to  C.  in  obedience  to  said  order,  where  in  parsuance  of 
proper  orders  he  attached  a  flat-car  loaded  with  brick  to  the 
front  of  said  engine,  and  immediately  started  with  all  proper 
haste  to  return  to  A.  with  said  flat-car  loaded  with  brick  at- 
tached to  the  front  of  the  engine ;  that  by  the  negligence  and 
default  of  the  said  defendant,  through  its  oflScers  and  a^nts 
and  said  R  G.  S.,  superintendent  and  train  dispatcher  or  said 

defendant,  the  said  freight  train  number was  permitted 

to  proceed  from  A.  toward  0.  on  the  same  track  upon  which 

the  plaintiff  was  required  to  run  his  said  engine  number 

extra  from  0.  to  A.,  and  at  the  same  time,  and  before  it  was 
possible  for  the  said  plaintiff  to  bring  his  said  engine  number 

extra  to  A.,  and  while  returning  to  A.  on  said  engine 

number ,  and  in  obedience  to  the  orders  of  said  superin- 
tendent acting  as  train  dispatcher  as  aforesaid,  and  when  within 
about  two  miles  of  the  depot  at  A.,  at  a  sharp  curve  in  said 

railroad,  the  said  train  number and  said  engine  number 

,  upon  which  said  plaintiff  then  was,  came  in  collision, 

wrecking  both  of  said  trains.  That  owing  to  the  curve  in 
said  railroad  and  to  the  fact  that  there  are  very  high  steep 
elevations  of  land  on  the  inside  of  said  curve,  which  obstructed 

the  view  of  said  train as  the  same  was  approaching  the 

engine  upon  which  the  plaintiff  then  was,  the  said  plaintiff 

^ould  not  see  or  observe  the  said  train  number until  the 

same  was  within  about  five  hundred  feet  of  the  engine  upon 
which  he  then  was. 

The  plaintiff  says  that  at  the  time  he  first  saw  train 

approaching,  said  engine  number  ,  upon  which  he  was, 

was  going  at  the  rate  of  twenty  miles  per  hour,  and  said  train 

number was  moving  toward  him  at   the  rate  of  about 

twenty  miles  per  hour,  and  owing  to  the  close  proximity  of  said 
trains  and  the  rate  of  speed  they  were  going,  a  collision  of  the 
same  was  inevitable.     When  the  plaintiff  saw  train  number 

approaching,  he  reversed  his  engine,  put  on  the  brake, 

and  in  order  to  protect  himself  from  certain  death  he  leaped 
from  said  engine  and  struck  upon  an  embankment  at  the  side 
of  said  railroad  upon  his  head,  back,  right  shoulder,  thigh  and 
leg,  producing  great  and  severe  shocK  to  his  entire  nervous 
system  and  concussion  of  his  brain  and  spine,  also  injury  to 
his  right  side,  hip,  th]£;h  and  knee,  all  of  which  injuries  were 
caused  and  done  by  oefendant  the  C.  A.  &  0.  Eailway  Com- 
pany by  its  agents,  servants  and  employees,  whose  names  are 
unknown  to  this  plaintiff  except  the  name  of  said  B.  Q.  S. 
aforesaid,  who  was  one  of  said  agents. 

The  plaintiff  says  that  it  was  necessary,  prudent  and  proper 

for  him  to  leap  from  said  engine  number when  he  did, 

and  had  he  not  so  leaped  from  the  same  he  would  have  been 
killed  by  reason  of  said  collision ;  and  that  all  of  said  injuries 
aforesaid  were  caused  by  said  defendant  by  the  negligence. 
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carelessness,  default  and  wrongful  acts  of  the  said  defendant 
through  its  officers,  agents  and  employees  and  servants  as 
aforesaid,  without  fault  on  his  part,  whereby,  by  reason  of  said 
injuries  so  caused  as  aforesaid,  this  plaintiff  has  ever  since 

said day  of ,  18 — ,  suffered  and  still  is  suffering  great 

physical  pain  and  mental  anguish,  and  is  entirely  disqualified 
from  periorming  labor  as  an  engineer  or  any  physical  labor 
whatsoever,  and  that  he  will  be  so  disabled  for  a  long  time 
to  come  by  reason  of  said  injuries,  and  that  said  injuries  are 

permanent.    That  during  all  of  said  time  since  said day 

of ,  18 — ,  the  plaintiff  has  [hers  state  special  damages]. 

The  plaintiff  further  says  that  he  is years  of  age,  that 

he  is  an  engineer  by  profession,  well  qualified  to  discbarge 
the  duties  of  an  engineer;  before  he  received  the  injuries 
aforesaid  he  was  able  to  earn  and  did  earn  the  sum  of  |— 
per  day,  and  were  it  not  for  said  injuries  he  would  have 

earned  $ per  day  ever  since  said day  of  ,  18 — ; 

that  by  reason  of  said  injuries  he  is  now  and  ever  hereafter 
will  be  entirely  disqualified  from  following  his  profession  as 
an  engineer. 

The  plaintiff  says  that  by  reason  of  the  premises  aforesaid 
he  has  suffered  damages  in  the  sum  of  $- — . 

NoTB. — From  C.  A.  &  0.  By.  Ca  v.  Umstead,  error  to  circuit  court  of 
Summit  county,  Supreme  Court,  unreported,  Na  2481.  Green,  J.,  charged 
the  jury :  That  all  who  serve  the  same  master,  work  under  the  same  con- 
trol, derive  authority  and  compensation  from  the  same  common  source, 
and  are  engaged  in  the  same  general  business,  though  it  be  in  different 
grades  and  departments  of  it^  are  fellow-servants.  Where  different  persons 
are  employed  oy  the  same  principal  in  a  common  enterprise  and  no  control 
is  given  to  one  over  the  otner,  no  action  can  be  sustained  by  them  against 
their  employer  on  account  of  any  injuries  sustained  by  one  agent  through 
the  negligence  of  the  other. 

But  when  one  servant  is  placed  by  his  employer  in  a  position  of  subordi- 
nation, and  subject  to  the  orders  and  control  of  another,  and  such  inferior 
servant  is  without  faulty  and,  while  in  the  discharge  of  his  duties,  is  injured 
by  the  negli^nce  of  the  superior  servant^  the  master  is  liable  for  the  in- 
jury. That  if  the  evidence  shows  that  the  plaintiff  (engineer)  was  by  the 
terms  of  his  employment  placed  under  the  control  and  oouna  to  obey  tlie 
orders  of  the  train  dispatcher,  and  was  injured  while  he  was  in  the  dis- 
charge of  his  duties  in  obedience  to  the  orders  of  the  train  dispatcher, 
and  without  any  fault  of  his,  by  reason  of  tiie  negligence  of  the  train  dis- 
patcher, then  the  company  is  liabla 

See.  911.  Petition  by  employee  against  employer  for  per- 
sonal Injury  to  former  caused  while  blasting  furnace.— 

The  defendant  is  a  corporation  duly  incorporated  under  the 
laws  of  the  state  of  Ohio,  and  enq^aged  in  mining  and  manu- 
facturing in  the  said  county  of ,  Ohio,  and  was  so  incor- 
porated and  engaged  at  the  time  of  the  commission  of  the 
acts  hereinafter  complained  of. 

Immediately  prior  to,  and  on  the  da^  of ,  18 — , 

plaintiff  was  in  the  employ  of  the  defendant,  in  its  furnace  at 
county,  Ohio.    On  or  about  said day ,  18 — ,  the 
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defendant  undertook  to  blast  a  certain  hearth  in  its  said  fur- 

naee  at ,  Ohio,  which  hearth,  prior  to  said  date,  had  been 

heated  to  a  degree  that  would  ignite  blasting  powder,  but  on 
said  day  had  become  cool  to  the  depth  of  eighteen  inches,  but 
beyond  that  depth  it  was  still  hot  enough  to  ignite  blasting 
powder;  of  all  of  which  facts  the  defendant  had  full  knowl- 
edge.   On  said  day  of  ,  18 — ,  the  defendant,  pre* 

paratory  to  the  blasting  of  said  hearth,  and  well  knowing  all 
the  foregoing  facts,  caused  a  hole  to  be  drilled  in  said  hearth 
to  the  depth  of  about  thirty-six  inches,  and  a  charge  of  about 
three  pounds  of  blasting  powder  to  be  inserted  therein,  and 
negligently  and  carelessly  ordered  the  plaintiff  to  tamp  said 
hole  with  clay.  The  plaintiff,  being  ignorant  of  the  fact  that 
said  hearth  was  so  heated,  and  had  not  BuflSoiently  cooled 
down  as  aforesaid,  and  believing  that  it  would  be  safe  to  obey 
said  order,  without  fault  or  negligence  on  his  part,  and  in 
obedience  to  said  order,  began  the  tamping  of  said  hole  with 
clay,  as  ordered  by  defendant  to  do,  when,  owing  to  the  said 
heated  condition  of  said  hearth,  the  said  charge  of  blasting 
powder  ignited  and  exploded,  and,  without  fault  or  negligence 
on  part  of  plaintiff,  threw  a  large  quantity  of  burnt  powder, 
cement,  brick,  iron  and  pieces  of  broken  stone  upon  and 
against  the  plaintiff,  which  powder,  cement,  brick,  iron  and 
stone  struck  plaintiff  on  the  face,  eyes,  head,  arms,  hands, 
breast,  body  and  legs,  and  bruised,  mangled  and  wounded  all 
of  said  parts,  and  rendered  plaintiff  permanently  blind  in  both 
his  eyes,  permanently  weakened  and  impaired  his  hearing, 
permanently  injured  and  disfigured  his  face,  wounded  his 
mouth  and  knocked  out  one  of  his  front  teeth,  broke  and 
permanently  crippled  his  right  leg,  wounded  and  permanently 
crippled  his  rignt  hand,  and  bruised  and  mangled  his  breast 
and  body  in  many  places.  Plaintiff's  nervous  system  was 
greatly  and  permanently  shocked  and  broken  down  by  the 
injuries  aforesaid ;  he  has  thereby  been  rendered  permanently 
blind  in  both  eyes,  permanently  crippled  in  his  right  leg  and 
right  hand,  and  totally  disabled  from  performing  any  labor 
01  any  kind. 

Plaintiff,  by  reason  of  the  injuries  aforesaid,  was  prostrated 
for  a  period  of  about  six  months,  and  his  health  has  been 
greatly  and  permanently  injured  thereby. 

Plaintiff  has  been  damaged  by  reason  of  the  premises  in 

the  sum  of  $ ,  for  which  sum   he  asks  judgment  against 

the  defendant.  11.,  S.  &  M., 

Plaintiff's  Attorneys. 

Note. —  From  GL  H.  C.  &  L  Ca  v.  Spray,  error  to  circuit  court  of  Athens 
county,  Supreme  Court,  unreported,  Na  1667.  See  Spelman  v.  Iron  Ga,  66 
Barbi  16L 
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See.  912.  Petition  by  employee  against  employer  for  In- 
jury caused  by  explosion  of  boiler  by  reason  of  defectlye 
eoustruetlon. — 

That  on  the day  of ^  18 — ,  while  in  the  employ  of 

J.  A.  F.  &  Co.,  of  the  city  of  C,  and  as  such  employee,  while 
he  was  setting  up  and  placing  in  working  order  a  band  log 
saw-mill  on  the  premises  of  the  defendants,  which  saw-miU 
the  defendant  J.  A.  had  jast  purchased  of  the  said  J.  A.  F. 
&  Co.  under  an  agreement  between  them  that  the  said  J.  A. 
F.  &  Co.  should  set  up  and  place  in  working  order  the  said 
saw-mill  on  the  premises  which  he  should  and  did  select  near 
L.,  Ohio,  he,  this  plaintiff,  was  by  and  through  the  explo- 
sion of  the  boiler  owned  by  the  defendants,  and  used  and  con- 
trolled by  them  to  ran  the  said  saw-mill,  which  explosion  was 
caused  by  the  defectiveness  and  insufficiency  of  the  said  boiler 
and  engine,  and  of  the  construction,  material,  and  long  use  and 
age  thereof,  and  by  and  through  the  carelessness,  unskilful- 
ness  and  improper  conduct  and  default  of  the  said  defendants, 
agents  and  servants  in  that  behalf  and  in  the  running,  manag- 
ing and  conducting  of  the  said  boiler  and  engine,  whereby  the 
said  boiler  was  exploded  and  broken  in  pieces,  and  parts  thereof 
thrown  with  great  force  and  violence  against  tnis  plaintiff, 
causing,  without  any  fault  or  negligence  on  his  part  whatso- 
ever, the  breaking  of  one  leg,  and  the  bruising,  fracturing  and 
dislocating  of  other  parts  of  his  body,  to  his  great  and  per- 
manent injury,  in  the  loss  of  time,  medical  services  and  mental 
and  bodily  suffering,  to  the  damage  of  the  plaintiff  in  the  sum 
of  $ and  costs. 

Wherefore  the  plaintiff  prays  judgment  against  the  defend- 
ants and  each  of  tnem  in  the  sum  of  $ and  costs. 

B.  &  C, 
Attorneys  for  Plaintiff. 

Sec.  913.  Answer  of  company  that  employee  was  li^jared 

by  hts  own  negligence  In  disobeying  rules. — 

Defendant  says  that  at  the  time  the  plaintiff  was  injured, 
and  for  a  long  time  prior  thereto,  the  plaintiff,  as  such 
employee  of  the  defendant,  had  in  his  possession  the  time 
schedule  issued  by  the  defendant  to  all  of  its  employees 
concerned  in  and  about  the  movement  and  running  of  its 
trains  and  engines,  which  had  been  so  issued  and  delivered  to 
the  plaintiff  and  all  other  such  employees  long  prior  to  the 
time  plaintiff  was  injured,  and  the  same  was  fully  known  to 
and  understood  by  him,  so  far  as  the  same  related  to  his 
duties  as  such  locomotive  engineer;  that  at  said  time, and  for 
a  long  time  prior  thereto,  the  plaintiff  also  had  in  his  pos- 
session the  *^Book  of  Rules  and  Regulations  for  the  Gov- 
ernment of  Employees"  of  the  defendant  company,  which 
provided  rules  and  regulations  for  the  direction  and  guidance 
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of  all  condactors,  engineero  and  other  employees  of  the  defend- 
ant engaged  in  and  about  the  movement,  running  and  oper- 
ating of  all  of  its  trains,  cars  and  engines  on  all  of  the 
railroads  operated  by  the  defendant,  and  which  rules  and  reg- 
ulations were  also  known  to  and  well  understood  by  the 
plaintiff. 

That  by  the  express  provisions  and  rules  contained  in  said 
book  of  rules  all  engineers  were  charged,  jointly  with  the  con- 
ductors, with  the  safety  of  their  trains,  and  responsible  alike 
with  such  conductors  for  keeping  their  trains  on  time  and  for 
meeting  and  passing  other  trains  as  directed  by  the  time-table 
and  by  general  and  special  rules  upon  the  time-table;  and 
such  engineers  were  not  in  any  manner  subject  to  any  orders 
or  directions  of  any  conductor  when  such  orders  or  directions 
conflicted  with  any  general  or  special  rule  of  defendant  pre- 
scribed in  said  book  of  rules  and  regulations  or  prescribed  by 
general  or  special  rule  or  direction  upon  such  time-table. 

It  was  also  provided  by  said  book  of  rules  and  regulations 
that  it  was  tne  duty  of  every  engineer  to  carefully  inform 
himself  as  to  what  train  or  trains  were  due  or  to  be  met  upon 
the  railroad  before  starting  or  moving  his  train;  and  that  he 
must  not  consent  to  start  with  any  train  or  engine  until  he 
had  all  information  regarding  other  trains  which  was  neces- 
sary to  the  safety  of  liis  own.  Such  engineers  were  also 
required  by  such  rules  and  regulations  to  have  in  their  pos- 
session said  book  of  rules  and  said  time  schedule,  containing 
the  running  time  for  all  trains  to  which  time  was  given,  and 
to  keep  themselves  familiar  with  said  rules  and  regulations, 
and  with  the  rules  upon  such  time-table,  by  frequent  reading, 
so  as  to  be  prepared  to  act  in  any  emergency. 

That  upon  the  time-table  in  force  at  the  time  the  plaintiff 
was  injured,  and  which  had  been  so  in  force  from  and  after 

the day  of ,  18 — ,  which  was  also  in  the  possession 

of  the  plaintiff  from  the  time  the  same  went  into  effect  until 
he  was  injured,  were  the  following  printed  special  rules  for 
his  direction  and  guidance,  and  for  the  direction  and  guidance 
of  all  other  employees  of  defendant  in  and  about  the  move- 
ment of  cars,  trains  and  engines,  to  wit:  [_Gopy  of  pramdoih 
of  rule.'] 

That  by  reason  of  said  special  rule  it  became  and  was  the 
duty  of  the  plaintiff,  as  such  engineer,  in  and  about  the  move- 
ment of  his  said  engine  No.  ^  on  the  morning  of  the 

day  on  which  he  was  injured  [here  stats  duty].  Yet,  not- 
withstanding the  provisions  of  said  general  and  special  rules 
and  said  special  directions  of  said  time-table,  and  the  duties 
of  plaintiff  in  relation  thereto,  on  the  morning  of  the  day  on 
which  plaintiff  was  injured  he  recklessly  and  negligently  ran 
and  moved  his  said  engine  out  of  the  i.  yard  onto  the  main 
track — being  the  same  track  on  which  train  No. must 


§913.]  NEOLIGBNCB  —  MASTEB  AND   SEBYANT.  1015 

approach  said  K.  from  said  S. —  long  before  said  train  No. 

had  actually  arrived  in  said  Y.  yard,  and  recklessly  and 

negligently  ran  "and  moved  his  said  engine  at  a  high  and 
grossly  negligent  rate  of  speed,  to  wit,  at  the  rate  of  from 

miles  per  hoar,  in  the  direction  of  D.,  when  he  did  not 

know  and  had  not  seen  that  said  train  No. had  arrived 

at  Y.,  whereby  his  engine,  at  or  about  the  place  stated  in  the 

petition,  and  while  said  train  No. was  approaching  Y. 

on  the  same  track,  also  at  a  high  rate  of  speed,  nis  said  engine 

came  into  collision  with  said  train  No.  ,  whereby  the 

plaintiff  was  injured  and  other  employees  of  the  defendant 
killed  and  injured. 

And  the  defendant  avers  that  all  the  injuries  sustained  by 
the  plaintiff,  at  the  time  alleged,  resulted  directly  from  and 
by  reason  of  his  own  gross  and  criminal  negligence,  in  the 
manner  aforesaid,  and  not  by  reason  of  any  negligence  or 
want  of  care  on  the  part  of  the  defendant  in  any  respect 
whatever. 

Note. — L  S.  &  M.  B.  By.  Ca  ▼.  Lindsay,  error  to  circuit  court  of  Mahon- 
infc  county,  Ohio.  Judgments  of  lower  court  in  favor  of  petition  affirmed. 
But  the  court,  Gilmer,  J.,  charged  in  substance  that  if  the  jury  found  that 
the  plaintiff  was  injured  by  reason  of  violation  of  the  rules  of  tne  company, 
that  he  was  guil^  of  contributory  negligence,  and  that  he  could  not  re- 
cover. 

Duty  aa  to  rvUs, — A  company  is  bound  to  only  ordinary  care  in  making 
rulea  and  to  anticipate  and  guard  against  such  accidents  as  may  reasouably 
be  foreseen.    Berrigan  y.  Bailroad  Ca»  181  N.  Y.  682l 


CHAPTER  65. 

NEGLIQENCE  GAXTSING  PERSONAL  INJURY,  INCLUDING  A  DIS- 
CUSSION OF  GENERAL  QUESTIONS  OF  NEGLIGENCE  RELAT- 
ING TO  VARIOUS  RELATIONS  OF  PARTIBa 


Bea  014  Actionable  negligence^ 

91&  Negativing  contributory 
negligenca 

91  A.  Negligence,  how  pleaded. 

917.  Petition  for  injury  from 
snow  and  ice  falling  from 
roof  of  building. 

91&  Petition  against  lot-owner 
for  injury  occurring 
through  neglect  of  inde- 
pendent contractor  in 
failing  to  cover  coal 
vaults  in  sidewalk  in  front 
of  building. 

910.  Petition  for  leaving  hole  un- 
covered on  premises  by 
reason  whereof  another 
fell  into  it 

920.  Petition    against    railroad 

company  for  failure  to 
furnish  suitable  platform 
for  boarding  car,  and  for 
suddenly  starting  train. 

921.  Petition    for    injuries    by 

being  run  over  in  vehicla 
932l  Petition  against  contractor 
for  leaving  trench  in 
street  open  and  un- 
guarded. 
928L  Petition  for  injury  to  a  per- 
son about  to  take  passage, 
caused  by  negligently 
posting  an  incorrect  no- 
tice of  the  arrival  of  a 
train,  whereby  the  per- 
son injured  was  induced 
to  cross  the  track  when 
train  ran  upon  him. 

1016 


Sea  924  Petition  for  injury  to  pas- 
senger by  failing  to  give 
proper  time  to  alight 

92Si  Petition  by  passenger  for 
injury  sustained  by  being 
compelled  to  pass  over 
another  train  to  board  the 
one  desired 

926b  Petition  for  injury  while 
attempting  to  rescue  an- 
other from  danger — Al- 
leging negligence  by  run- 
ning at  unlawful  rate  of 
speed  in  violation  of  ordi- 
nance—  Failure  to  blow 
whistle  or  sound  bell  at 
crossing. 

927.  Petition  by  passenger  for  in- 

jury by  leaping  from  car. 

928.  Petition  by  express  messen- 

ger against  railroad  com- 
pany for  injury  from  car 
becoming  detached. 

920.  Petition  by  postal  clerk. 

990.  Petition  by  person  injured 
while  crossing  tracks  in 
approaching  depot  to  be- 
come a  passenger. 

981.  Petition  for  injury  to  per- 
son in  vehicle  at  street 
crossing  caused  by  neg- 
ligent backing  of  train. 

082.  Negligence  —  Defer i«e& 

OSSw  Answer  of  com  pan  j  aver- 
ring knowledge  of  move- 
ment of  trains  by  plain  tilt 

984.  Answer  by  company  set- 
ting up  bad  health  of 
plaintiff  prior  to  injury. 
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See.  914.  Aetionable  negligence.—  Actionable  negligence 
is  the  neglect  to  use  ordinary  care  or  skill  towards  a  person 
to  whom  the  defendant  owes  the  duty  of  observing  ordinary 
care  and  skill,  by  reason  of  which  neglect  the  plaintiff,  with- 
out contributory  negligence  on  his  part,  has  suffered  injury 
to  his  person  or  property.^  A  person  performing  a  lawful 
act  is  not  responsible  for  an  injury  arising  therefrom  unless 
it  be  occasioned  by  his  own  negligence,  carelessness  or  wanton- 
ness.' The  rule  is  well  settled  that  a  plaintiff  may  recover 
even  though  his  own  negligence  subjected  him  to  the  risk, 
if  the  defendant,  after  he  became  aware  or  ought  to  have  be- 
come aware  of  the  plaintiff's  danger,  failed  to  use  ordinary 
care  to  avoid  the  injury.*  Failure  of  a  telegraph  company  to 
transmit  and  deliver  a  message  in  proper  form  is  prima  faoie 
negligence  for  which  the  company  is  liable.^  And  so  is  an 
agricultural  society  liable  in  an  action  for  damages  by  a  per- 
son who,  while  attending  a  fair  and  occupying  a  seat  in  the 
grounds  of  such  society,  sustains  an  injury  in  consequence  of 
the  negligent  construction  of  the  seats.* 

Carriers  of  passengers  must  exercise  the  greatest  care  for 
the  safety  of  their  passengers;  and  where  an  injury  results  to 
a  passenger  from  a  collision,  di,  prima  facie  case  of  negligence 
arises,  which  the  company  must  rebut  by  showing  either  that 
the  injury  did  not  result  from  its  carelessness,  or  that  the 
negligence  of  the  defendant  contributed  thereto.*  If  a  con- 
tract for  the  carriage  of  passengers,  made  in  another  state, 
contains  a  stipulation  relieving  the  carrier  from  an  injury 
which  is  valid  in  the  state  where  made,  a  right  of  action  will 
not  arise  in  a  sister  state  whose  laws  would  permit  the  action 
to  be  sustained,  by  reason  of  the  fact  that  the  parties  are 

iHarrimanT.Raflway  Ca,46  O.  S.  Me.  700;  Rittenhonse  ▼.  Telegraph 

an*  Co.,  44  N.  Y.  865 ;  Tyler  ▼.  Telegraph 

s  Titos  T.  Lewis,  88  0,  S.  804L    No  Ca,  60  HI  421 ;  Turner  t.  Telegraph 

reooyery  can  be  had  when  plaintiff  Ca,  41  la.  458L 

18  gailty  of  contributory  negligencei  *  Dann  y.  Agricultural  Society,  46 

Railroad  Ca  t.  Terry»  8  O.  a  570.  O.  S.  Oa 

•Railroad  Ga  t.  Eassen,  49  O.  SL  *  Railroad  Ca  ▼•  Mowery,  86  O.  a 

980;  Kerwhaker  ▼.  Railroad  Ca,  8  418;  Curtis  ▼.  Railroad  Ca,  18  N.  Y. 

a  a  178.  542 ;   Holbrook  t.  Railroad  Ca,  18 

*  Telegraph  Ca  ▼.  Griswold,  87  O.  a  Kern.  286. 
801;    Bartlett  ▼.  Telegraph  Co.,  62 
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under  the  jarisdiction  of  such  sister  state.^  In  an  action  by  a 
parent  for  an  injury  to  a  minor  son  for  the  recovery  of  the 
loss  of  service  of  such  minor  until  he  becomes  of  age,  the  peti- 
tion should  contain  a  special  averment  alleging  loss  of  pros- 
pective service  in  order  to  warrant  a  recovery  therefor.*  The 
doctrine  of  imputed  negligence  does  not  prevail  in  Ohio.' 
In  an  action  for  personal  injury,  to  warrant  a  recovery  for 
a  physician's  bill  as  an  element  of  damages,  it  must  be  spe- 
cially pleaded.^ 

Sec.  916.  Negativing  contribatory  negligence.— The  courts 
are  not  in  accord  upon  the  question  of  negativing  contributory 
negligence  by  the  plaintiff.  Some  plant  themselves  on  the 
broad  ground  that  the  plaintiff  must  in  every  instance  aver 
that  he  was  without  fault.*  The  rule  most  generally  adopted 
is  that  it  is  not  necessary  that  the  plaintiff  should  allege  that 
he  was  free  from  negligence,  as  it  is  a  matter  of  defense.  This, 
however,  is  confined  to  cases  where  the  relation  of  the  parties 
does  not  require  or  impose  any  duty  on  the  person  injured 
toward  the  one  causing  the  injury,  or  otherwise,  except  to  use 
ordinary  care  to  avoid  the  injury.*  Where,  however,  the  facts 
stated  in  a  petition  show  that  the  plaintiff  sustains  a  relation 
to  the  defendant  such  as  would  suggest  the  implication  of 

1  Knowlton  ▼.  Railway  Ca,  19  O.  a  Ina  Ca  ▼.  Pennsylvaiiia  Co,  83  N.  E. 

260.  Rep.  970. 

s  Cincinnati  Omnibus  Ca  ▼.  Euhn-  *  Street  R  R.  Ca  t.  Nolthenios,  40 

ell,  11  W.  L.  B.  189,  citing  1  E.  D.  O.  &  876-80 ;  Robinson  t.  Gary,  28 

Smith,  62;  Thompson  on  Keg.  1250 ;  O.  S.  241 ;  Voss  v.  Young,  10  W.  L.  B. 

Shearman  &  Redfleld  on  Neg.  608;  292;  Eskridge  ▼.  Lewis,  82  Paa  Rep* 

2  Nash's  Fldg.  997;    1  Bates*  Pldg.  1104  (Kan.,  1898)l    The  averment  of 

148 ;  78  Ind.  252.  defendant's  negligence  includes  the 

'Railroad  Ca  ▼•  Manson,  80  O.  S.  want  of  contributory  negligence.  Lee 

451 ;  Street  Ry.  Ca  v.  Eddy,  43  O.  &  v.  Gas  Light  Ca,  94  Ind.  115.  The  ex- 

91 ;  Transfer  Ca  ▼.  Kelly,  86  O.  &  86.  ercise  of  ordinary  care  is  to  be  pre- 

4  Rail  way  Ca  y.  Zepperlein,  1  O.  sumed  from  the  natural    order  of 

CL  C.  86.  thinga    Shearman  So  Redf.  on  Neg., 

*  Railroad  Ca  v.  Peters,  80  Ind.  168.  seca  48,  44.    It  need  not  be  affirma- 

In  Indiana  the  decisions  upon  this  tively  alleged.    Hudson  t.  Railway 

point  are  so  numerous  that  one  case  Ca,  101  Ma  18 ;  Mele  ▼.  Canal  Co., 

will  serve  as  an    illustration.     See  14  N.  Y.  S.  680 ;  Boyd  ▼.  Oddons,  97 

Shearman  &  Redf.  on  Neg.,  seca  48.  Cal.  519;    82  Pac.  Rep.  569  (1898); 

44,  and  cases  cited ;  Railway  Ca  ▼.  Robinson  v.  Railroad  Ca,  48  Cal.  409 ; 

Winkle,  88  Ind.  689 ;  Baker  v.  Baum-  McGhee  v.  Railroad  Co.,  78  Cal  480 ; 

gartner,  5  Ind.  App.  576;  Phoenix  21  Paa  Rep.  114;  O)nroy  v.  Con- 
struction Co.,  23  Fed.  Rep.  71. 
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negligence,  as  agent  or  employee,  then  he  must  negative  that 
implication  by  an  averment  that  he  was  without  fault,  to  make 
a  prima  fade  case.^  Even  though  the  plaintiff  is  not  an  agent 
or  employee  of  the  one  causing  the  injury,  cases,  may  arise 
where  a  statement  of  the  facts  will  ^hovf  prima  f 04^  that  he 
was  the  proximate  cause  of  the  injury,  in  which  event  he 
should  plead  that  he  exercised  due  care  to  avoid  the  injury.' 

In  all  cases,  therefore,  by  a  servant  against  his  master,  or 
agent  against  his  principal,  or  where  the  statement  of  facts 
presumptively  shows  contributory  negligence,  the  plaintiff 
must  allege  that  he  was  without  fault. 

Sec.  916.  Negligence^  how  pleaded.—  In  all  of  the  works 
examined,  the  writers  have  uniformly  laid  down  the  rule 
that  in  pleading  negligence  a  general  allegation  is  sufScient, 
and  this  view  is  entertained  by  some  courts.  It  is  said  by 
those  adopting  this  view  that  negligence  is  a  conclusion  of 
fact  and  not  of  law.*  The  term  "general  allegation  of  neg- 
ligence "  is  too  broad.  The  facts  necessary  to  describe  the 
particular  act  complained  of  must  of  necessity  be  particularly 

^Railroad  Ca  ▼.  Barber,  5  O.  S.  'Bliss  on  Ckxle  Pldg.,  sec.  211a, 
541 ;  Street  R.  R.  Ckx  ▼.  Nolthenius,  citing  Railroad  Ca  v.  Woffe,  80  Ky. 
•ttpra;  Cincinnati  St.  Ry.  Ca  ▼•  Full-  84 ;  Grinde  v.  Railroad  Ca,  43  la. 
bright,  7  W.  L.  R  187.  Where  the  876 ;  Oldfield  ▼.  Railroad  Ca,  14 
evidence  of  the  plaintiff  raises  a  pre-  N.  Y.  810,  adding  that  certain  Mis- 
sumption  of  negligence,  he  must  re-  souri  cases  seem  to  require  thb 
move  the  presumption  before  he  can  facts  constituting  negligence  to  be 
recover.  Railroad  Co.  v.  Whitacre^  stated;  Baffington  v.  Railroad  Ca, 
85  0.a627;  Hays  v.  Gallagher,  72  64  Ma  246;  Waldhier  v.  Railroad 
Pa.  St  140;  Rob?nson  v.  Gary,  28  Ca,  71  Ma  514;  Edens  v.  Same,  72 
0.a241.  See  Course!  V.  Railroad  Ca,  Mo.  212.  See,  also,  Bliss  on  Code 
6  W.  Ll  B.  190;  Hoth  t.  Peters,  55  Pldg.,  sea  174 ;  Mack  v.  Railroad  Co., 
W]&  405i  77  Mo.  282;  McCauley  v.  Davidson, 

3  Hoth  V.  Peters,  55  Wis.  405 ;  Rail-  10  Minn.  418 ;  Clark  v.  Railway  Ca, 

road  Ca  v.  Barber,  supra;  Robinson  8  Cola  848 ;  Otto  v.  Railroad  Ca,  12 

V.  Gary,  supra;  Railroad  Ca  v.  Whit-  Mo.  App^  168 ;  Meyer  v.  Railroad  Ca, 

acre,  supra.  The  distinctions  pointed  64  Ma  642 ;  Ware  y.  Gkiy,  11  Pick, 

out  in  this  section  are  not  observed  106. 

In  practice,  as  almost  every  practi-  Maxwell  on  Code  Pldg;,  sea  251, 

tioner  alleges  in  every  case  that  the  states  that  negligence  is  a  qualifying 

plaintiff  was  without  fault    In  the  word  showing  the  manner  in  which 

forms  given,  the   usual  allegations  the  act  was  done,  and  Js  an  issuable 

that  it  was  without  fault,  are,  when  fact    Citing  Missouri   cases  suprcu 

thought    unnecessary,  inclosed    in  See  Boone  on  Code  Pldg.,  sec.  174. 

brackets,  indicating  that  the  same  Although  it  is  necessary  to  state 

may  or  may  not  be  used.  wherein   the   negligence   consisted. 
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set  forth,  and  in  doing  so  it  may  be  stated  that  it  wad  neg- 
ligently done,  and  the  expression  '^  general  allegation  of  neg- 
ligence "  is  used  to  characterize  the  facts  which  constitute  the 
negligence.  To  state,  therefore,  that  a  general  allegation  of 
negligence  is  sufficient  is  certainly  misleading.  If  construed 
and  followed  strictly,  a  general  allegation  of  negligence  does 
not  charge  any  fact,^  and  the  pleading  undoubtedly  would  be 
subject  to  a  motion  to  make  definite  and  certain.^  It  is  not 
necessary  to  state  all  the  facts  which  contribute  to  the  pri- 
mary act  complained  of,  or  which  tend  to  establish  the  neg- 
ligence of  such  act.  An  allegation  that  the  defendant  neg- 
ligently committed  the  particular  act  which  led  to  the  injury 
furnishes  the  predicate  for  the  proof  of  all  such  incidental 
facts  and  circumstances,  both  of  omission  and  commission,  as 
fairly  tend  to  establish  the  negligence  of  the  primary  act 
complained  of.^  "  The  general  rule  is  that  allegations  which  ad- 
equately state  the  facts  of  negligence  are  sufficient  to  constitute 
a  good  pleading.  An  allegation  specifying  the  act,  the  doing  of 
which  caused  the  injury,  and  ayerring  generally  that  it  was  neg- 
ligently done,  states  a  cause  of  action,  although  it  be  not  appar- 
ent from  the  complaint  how  the  injury  resulted  from  the  negli- 
gence alleged."*  In  any  event  it  will  be  conceded  that  a  gen- 
eral ayerment  is  good  only  as  against  a  demurrer,  and  this  is  the 
doctrine  maintained  by  an  apparent  weight  of  authority.'^  A 
petition  may  be  good  as  against  a  demurrer  if  it  contains  the 
substantial  elements  of  a  cause  of  action,  however  indefinitely 
they  may  be  stated,  as  it  will  be  treated  as  alleging  by  implica- 
tion every  fact  which  can  be  implied  from  its  averments  by  the 
most  liberal  intendment.^ 

this  may  be  done  in  general  terms.  -♦Spear,  J.,  in  L.  E.  &  W.  R.  R.  Co. 

Wills  y.  Railroad  Co.,  44  Mo.  App.  v.  Alackay,  63  O.  S.  370,  382,  citing 

51 ;  Palmer  y.  Railroad  Co.,  76  Mo.  Boone's  PI.,  sec.  174;  Bliss'  PI.,  sec. 

217.    A  general  averment  of  negli-  211a;  Maxwell's  PL,  sec.  251 ;  Gulf, 

gence,    however,    without    stating  etc.,  R.  R.  Co.  v.  Washington,  49 

wherein  it  consisted,  is  fatal.  Wald-  Fed.  347;  Rushville  v.  Adams,  107 

hier  v.  Railroad  Co.,  71  Mo.  514;  Ind.  475. 

Current  v.  Railroad  Co.,  86  Mo.  62.  s  Valley  &  F.  I.  Works  v.  Cullan, 

*  McPherson  v.  Pacific  Bridge  Co.,  9  O.  C.  Cf.  217,  221 ;  Gulf,  etc.,  R.  R. 

20Oreg.486;26Pac.Rep.560(1891);  Co.  v.   Washington,  49  Fed.   Rep. 

Woodward  v.  Railroad  Co.,  18  Oreg.  347 ;    Harper   v.  Railroad    Co.,  36 

289.  Fed.    Rep.  102;    Railroad   Co.    v. 

» Valley  &  F.  I.  Works  v.  Cullan,  Crenshaw,  65  Ala.  560 ;  Anderson 

9  O.  C.  C.  217,  221;  Railroad  Co.  v.  v.  East,  117  Ind.  126;  18  N.  E.  Rep. 

O'Neil,  49  Kan.  367 ;  Railroad  Co.  v.  726 ;  Scott  v.  Hogaii,  72  la.  614 ;  34 

Chester,  57  Ind.  297 ;  Jones  v.  White,  N.  W.  Rep.  444 ;  McFadden  v.  Rail- 

90  Ind.  255.  way  Co.,  92  Mo.  343;  Railway  Co. 

3 Davis  y.  Guamieri,  45  0.  S.  470;  v.  Wynant,  100  Ind.  160;  Mining 
Ware  v.  Gay,  11  Pick.  106;  McCau-  Co.  v.  Patton,  129  Ind.  472;  Deller 
ley  y.  Davidson,  10  Minn.  418;  v.  HoflTerburth,  127  Ind.  414;  Rush- 
Grinde  v.  Railroad  Co.,  42  la.  376;  ville  v.  Thimes,  107  Ind.  475;  Rail- 
Railroad  Co.  v.  Keeley,  23  Ind.  133;  road  Co.  v.  O'Neil,  49  Kan.  367; 
Meek  v.  Penn.  Co.,  38  0.  S.  6:^2;  Jones  v.  White,  90  Ind.  255. 
2  Bates  on  Pldg.  615.  Compare  ^Railroad  Co.  v.  Washington,  49 
Woodward  v.  Railroad  Co.,  18  Ore^.  Fed.  Rep.  349 ;  Fordyce  v.  Merrill,  49 
289,  and  cases  reviewed,  as  to  van- 
ance. 
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This  question  mast  be  considered  in  another  light.  Negli- 
gence cannot  be  alleged  without  setting  forth  the  acts  and 
omissions  of  the  defendant  upon  which  the  right  to  recovery 
is  based,  and  then  showing  by  appropriate  averments  that  they 
occurred  through  the  negligence  of  the  defendant.  The  rule 
that  facts  constituting  the  cause  of  action  must  be  stated  plainly 
and  concisely  is  fundamental,  and  applies  in  all  its  force  to 
allegations  of  negligence.^  The  petition  should  show  to  which 
servant  or  servants  of  the  defendant  negligence  is  imputed, 
and  state  fully  and  definitely  what  acts  or  omissions  of  such 
servants  constitute  the  negligence  complained  ol'  The  peti- 
tion must  also  show  a  legal  duty  or  obligation  imposed  on  the 
defendant  toward  the  person  injured,  existing  at  the  time  and 
place  of  the  injury,  which  the  defendant  failed  to  perform,  by 
reason  of  which  the  injury  was  occasioned.*  It  is  not  suffi- 
cient to  allege  that  a  duty  existed,  and  that  the  defendant 
violated  it,  but  all  the  facts  showing  the  duty  should  be  stated.* 
An  averment  that  plaintiff  was  in  the  car  of  the  defendant 
and  was  thrown  therefrom  by  the  carelessness  and  negligence 
of  the  defendant  is  too  general.*  And  so  an  averment  in  a 
petition  for  injuries  sustained  by  stepping  through  a  walk 
which  was  out  of  repair,  that  ^  then  and  there,  and  long  prior 
thereto,  it  had  been  the  duty  of  said  defendant  to  keep  the 
sidewalk  in  safe  condition,"  is  not  an  allegation  of  fact,  but  a 
conclusion  of  law.*  But  a  petition  which  alleges  that  the 
plaintiff,  while  a  passenger  on  a  street-car,  was  thrown  under 
the  wheels  of  the  car  by  gross  carelessness  and  negligence  of 
the  employees  in  charge  of  the  car,  has  been  held  to  be  a  suf- 
ficient allegation  to  show  negligence.^ 

Ark.  2r7 ;  5  a  W.  Bep.  829 ;  Qreen  t.  122 ;  EvansviUe  R.  R  Co.  t.  Griffin, 

Mayer,  8  Abb.  Pr.  27.    The  acts  may  100   Ind.  221;   50   Am.    Rep.    783; 

besetoutwith  a  reasonable  degree  of  Sweeney  v.  Railway  Ckx,  10  Allen, 

particularity  and   then    allege  that  368.    See,  also,  Black*B  P.  &  P.,  sec. 

they  were  negligently  done.    Ginley  188. 

V.  Railroad  Co.,  98  Ma  445;  Sullivan       <  Angus  ▼.  Lee,  40  III  App^  804 

V.  Railroad  Ca,  97  Ma  113-17.  See  Qark  v.  Dyer,  81  Tex.  339^-845. 

1  Woodward    t.  Railroad  Ca,  18       a  Railroad  Cay.  Van  Horn,  88  N.J. 

Oreg.  289 ;  Field  t.  Railroad  Ca,  76  L.  18a 

Ma  614;  Thomas  t.  Railroad  Ca,  40       «  Sam  m  ins  ▼.  Wilheim,  6  O.  a  CL 

Ga.  281.  565. 

s  RaHway  Ca  t.  CNeil,  49  Kan.  367.       ^  Richmond  t.  Second  Ave.  B.  Ckk, 

SThiele  t.  McManus,  8  Ind.  App.  19  N.  Y.  S.  597. 
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Sec.  917.  Petition  for  injary  from  snow  and  ice  falling 
from  roof  of  bnilding. — 

[Caption  and  formal  averment^ 

On  the day  of ,  18 — ,  defendant  was  the  owner 

and  in  possession  of  certain  premises  located  at  No. ,  M. 

street,  m  the  city  of ^  in  said  county  and  state.  That  de- 
fendant has  erected  thereon  a  bnilding  m  saoh  a  manner  that 
the  roof  thereof  projects  over  the  sidewalk  running  along  said 
building,  so  that  snow  and  ice  will  fall  therefrom  upon  the 
sidewalk,  which  said  sidewalk  is  used  by  the  general  travel- 
inff  public. 

That  on  or  about ,  18 —  ,the  roof  of  defendant's  said 

building  was  covered  with  snow  and  ice,  which  the  defendant 
negligently  permitted  to  remain  there,  and  did  not  take  any 
precaution  to  prevent  said  snow  and  ice  from  falling  upon  the 
sidewalk  or  to  protect  those  who  passed  his  said  building. 

That  on  the day  of ,  18 — ,  plaintiff  was  passing 

along  the  sidewalk  in  front  of  said  defendant's  said  building, 
when,  by  reason  of  the  failure  and  neglect  of  said  defendant 
to  properly  remove  said  snow  and  ice  so  that  the  same  would 
not  fall  upon  and  injure  foot-travelers  upon  said  sidewalk,  a 
large  quantity  of  the  said  snow  and  ice  so  as  aforesaid  upon 
the  roof  of  said  defendant's  building  fell  therefrom  upon  the 
sidewalk  where  plaintiff  was  passing,  striking  plaintiff  and  in- 
juring him.     [Sta4s  nature  of  injuries,'] 

[Prayer."] 

NoTB.— Founded  on  Smethurst  ▼.  Church,  148  Mass.  261.  A  traveler  has 
the  same  right  to  enjoy  the  use  of  the  highway  undisturbed  as  if  he  were 
the  owner  in  fee-simple.  Shipley  v.  Fifty  Associates,  101  Mas&  251 ;  8.  a, 
106  Mas&  194  So  the  owner  of  a  building,  the  roof  of  which  projects  so 
that  snow  and  ice  will  in  the  ordinary  course  of  things  fall  upon  persons  in 
the  highway,  is  liable  without  proof  of  further  negligence  to  a  person  in- 
jured thereby.  Smothurst  v.  Church,  1^  Mass.  261.  But  the  owner  has 
Deen  held  not  liable  where  he  has  let  the  premises  to  a  tenant  Clifford  v. 
Cotton  Mills,  146  Mass.  47.    If  the  nuisance  exists,  however,  at  the  time  the 

{>remi8es  are  let,  the  landlord  can  be  held,  although  the  tenant  may  also  be 
iable  to  the  person  injured.  Daloy  v.  Savage,  145  Mas&  88,  41 ;  Swords  v. 
Edgar,  59  N.  Y.  28 ;  Joyce  v.  Martin,  15  R.  I.  558.  The  liability  will  stop 
with  the  tenant  whose  intervening  wronp:  is  the  immediate  cause  of  the 
damage.  Mellen  ▼.  Morrill,  126  Mass.  545;  Edwards  t.  Railroad  Co.,  98 
N.  Y.  245. 

Sec.  918.  Petition  against  lot-owner  for  injnry  occurring 
throngh  neglect  of  independent  contractor  in  failing  to 
CDTer  coal  yaults  in  sidewalk  in  front  of  bnilding. — 

[Caption.] 

The  plaintiff  says  that  on  the  day  of ,  18 — ,  the 

defendants  were  the  owners  of  a  leasehold  estate  of  and  in 

certain  real  property  on street,  in  the  city  of ,  and 

were  then  in  the  possession  of  said  property,  erecting  and  had 
then  nearly  completed  thereon  a  business  block.    That  said 
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bnilding  was  being  made  to  front  on  said street  for  a 

distance  of  some  feet.    That  said  street  is  a  common 

thoroughfare,  and  that  there  is  a  large  amount  of  travel  upon 
the  same,  and  upon  the  sidewalk  along  the  same,  and  directly 
in  front  of  said  building.  That  said  defendants  took  up  and 
removed  said  sidewalk  in  front  of  said  premises,  and  built 
therein  coal  vaults  and  a  private  passage-way,  and  then  relaid 
said  sidewalk  in  part,  leaving  openings  therein  some  twelve 
feet  long  and  four  feet  wide  and  some  nine  or  ten  feet  deep. 

That  while  said  passage-way  and  vaults  were  being  con- 
structed by  said  defendants  they  kept  said  place  well  pro- 
tected by  a  fence,  but  after  said  walk  had  been  replaced  in 
part,  and  said  openings  remaining,  said  defendants  took  away 
said  fence,  covered  said  openings  over  with  old  and  loose 
boards  entirely  insufScient  to  protect  and  make  safe  public 
travel  upon  said  sidewalk,  and  said  places  were  left  by  said 
defendants  without  proper  protection,  and  without  any  lio;ht 
or  signal  to  indicate  danger.  And  on  the  night  of  the  day 
aforesaid  said  sidewalk  was  left  by  said  defendants  in  said 
unsafe  and  dangerous  condition. 

That  the  plaintiff  on  the  night  aforesaid  was  lawfully  trav- 
eling on  and  along  said  sidewalk,  and  was  wholly  unaware  of 
danger,  [and  witnont  fault  or  negligence  on  his  part]  he 
stepped  upon  one  of  the  boards  covering  said  openmgs, 
when  the  same  gave  way  and  precipitated  nim  into  said  ex- 
cavation, whereby  he  received  great  bodily  injuries,  and  was 
made  sick  and  sore.  His  ankle  was  dislocated,  his  leg  broken 
and  the  bone  driven  through  the  flesh,  lacerating,  oruising 
and  tearing  the  same.  That  he  was  kept  thereby  to  his  bed 
and  detained  from  his  business  for  nine  months  or  more,  and 

was  compelled  to  expend  in  consequence  thereof  $ for 

medical  attendance  and  $— ^ —  for  nursing.  That  his  said 
limb  is  not  yet  well  and  never  will  be,  and  said  ankle-joint  is 
permanently  stiff.  That  he  has  by  reason  of  his  said  injuries 
suffered  and  still  suffers  intense  pain.  Whereby  plaintiff 
says  that  he  has  been  damaged  to  the  amount  of  $-- — . 

Wherefore  plaintiff  prays  that  he  may  have  judgment 
against  the  deiendants  for  the  sum  of  $ . 

NoTB.—  From  Hawver  ▼.  Whalen,  49  O.  8.  69,  in  which  it  was  held  that 
an  owner  of  a  city  lot  who  is  erecting  a  building,  who  makes  excavations 
in  the  sidewalk  for  coal  vaults,  and  leaves  the  same  unprotected,  is  liable 
in  damages  to  a  person  who  is  injured  by  reason  of  failure  to  keep  the 
same  guarded,  even  though  it  be  caused  by  a  contractor  who  has  the  work 
in  charge. 

See.  919.  Petition  for  leaving  liole  uncovered  on  premises 

by  reason  whereof  another  fell  into  it. — 

\Ca^tian  amd formal  averments,'] 

defendant  is,  and  was  on  the  day  of  — ^,  18—,  the 

owner  and  in  possession  of  certain  premises  known  as  , 
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and  situated  in   county,  Ohio,  which  said  premises  were 

located  along  a  certain  public  highway.    That  from  and  after 

the day  of ,  18 — ,  there  was  a  certain  hole  which 

opened  into  a  cellar  belonging  to  and  a  part  of  said  premises 
of  said  defendant.  That  said  defendant  failed  and  neglected 
to  place  any  covering  or  protection  over  said  hole,  but  wilf  uU}'' 
and  negligently  permitted  the  same  to  be  and  remain  open 
for  a  long  period.  That  by  reason  of  said  defendant's  care- 
lessness and  negligence  in  so  failing  to  provide  a  covering  for 

said  hole,  plaintiff  did  on  the  day  of ,  18 — ,  while 

lawfullv  passing  alon^  said  hifi;hway  in  the  night-time  of  said 
dajr,  fall  into  said  hole,  thereby  breaking  his  leg,  eta     [De- 
sorihe  mjiiriea  and  allege  special  damages.] 
[  Prayer.'] 

Note.—  The  owner  of  land  is  liable,  to  those  coming  upon  it  at  his  inyita- 
tion  on  business,  for  an  injurv  caused  by  the  unsafe  condition  of  the  land 
or  access  thereta  Pierce  v.  Whitcomb,  48  Vt  ld7;  a  a,  21  Am.  Repi  120; 
Carlton  ▼.  Iron  Ckx,  99  Mass.  216 ;  Beck  ▼.  Carter,  68  N.  Y.  288 ;  a  a,  24  Am. 
Rejx  175.  An  excavation  immediately  adjoining  a  foot-way  is  a  public 
nuisance,  for  which  the  owner  of  the  premises  is  liable.  Barnes  ▼.  Ward, 
67  E.  C.  Ia  892.  But  if  a  person  of  his  own  motion  deviates  from  the  high- 
way, or  goes  into  places  of  danger,  he  assumes  the  risk,  and  the  owner  if 
not  responsibla  Beck  v.  Carter,  aupra;  Sweeney  v.  Railroad  Co.,  10  Allen, 
868 ;  Elliot  v.  Perry,  10  Allen,  885 ;  Sawyer  ▼.  Railroad  Co.,  27  Vt  870.  The 
true  test  of  legal  liability  is  whether  or  not  the  excavation  be  substantially 
adjoining  the  way.    Barnes  v.  Ward,  9aR892;  &CL,67EbaL.89a 

Sec.  920.  Petition  against  railroad  companj  for  failure 

to  furnish  snitable  platform  for  boarding  car^  and  for  sad- 

denly  starting  train « — 

Plaintiff  says  that  the  defendant  is  an  assooiation  of  persons 
duly  incorporated  under  the  laws  of  the  state  of  P.,  out  not 

incorporated  under  the  laws  of  Ohio.    That  on  the day 

of ,  18 — ,  the  defendant  was  in  the  occupancy  of  and 

operating  the railroad,  and  line  of  road,  running  from 

,  Ohio,  to ,  Pennsylvania,  and  was  engaged  in  the 

business  of  carrying  passengers  over  the  same  for  hire  and  re 

ward.    That  on  the day  of of  that  year  she  became 

and  was  a  pajssenger,  at  the  special  instance  and  request  of  the 
defendant,  upon  said  road,  to  be  carried  from  the  station 
at to  the  said for  a  certain  reward  paid  to  the  de- 
fendant; that  the  defendant  thereby  promised  and  agreed  to 

carry  her  safely  from  said to ,  and  was  bound  thereby 

to  furnish  her  suitable  and  proper  means  whereby  she  could 
safely  enter  the  car  of  the  defendant,  and  was  bound  to  stop 
its  train  a  sufBcient  length  of  time  to  enable  her  to  get  upon 
the  same.  That  at  the  station  where  this  plaintiff  was  com- 
pelled to  enter  the  train,  the  said  defendant  had  not  furnished 
any  platform  or  any  depot  for  the  accommodation  of  the 
passengers  who  were  in  the  habit  of  boarding  this  train  at 
that  point;  that  the  ground  was  from  three  to  four  feet  below 
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the  lowest  step  on  the  car  and  thns  impeded  ingress  to  the 
oar,  and  that  tne  company  had  supplied  no  conveniences  for 
persons  desiring  to  take  passage  at  that  point,  and  that  as 
she  was  about  to  get  upon  the  car  the  conductor  of  the  de- 
fendant gave  her  such  slight  assistance  in  climbing  up,  and 
so  carelessly  assisted  her,  that  on  getting  on  the  steps  of  the 
car  she  was  thrown  around  on  the  side  of  the  oar,  and  through 
the  haste  of  the  defendant  in  starting  the  train  she  was 
bruised,  strained  and  injured  in  her  back  and  spine,  and  by 
reason  thereof  has  permanently  lost  the  use  of  her  lower 
limbs,  eta 
Wherefore  she  prays  judgment,  etc. 

NOTB.—  From  Pennsylvania  Railroad  Ca  v.  Peoples,  81  O.  &.  587.  See 
Pennsrlyania  Ca  ▼.  Marion,  128  Ind.  415 ;  Lucas  v.  Pennsylvania  Ca,  120 
Ind.  205.  The  company  must  provide  safe  means  of  access  to  and  from  its 
stations,  and  passengers  have  a  right  to  assume  that  the  means  provided 
are  reasonably  safe.    Railroad  Ca  ▼.  Trautwein,  62  N.  J.  L  160. 

Sec.  921.  Petition  for  ii^nries  by  being  run  over  in  ve- 
hicle.— 

That  on  the day  of ,  18 — ,  the  plaintiff  was  lavr- 

fully  in  possession  of  a  carriage,  to  wit,  a ,  and  a  horse 

drawing  the  same,  in  which  carriage  the  plaintiff  was  driving 
along  a  public  highway,  and  the  defendant  was  then  in  pos- 
session of  a  certain  carriage,  and  a  span  of  horses  then  under 
his  control  drawing  the  same  on  said  highway. 

That  the  defendant  did  so  carelessly  and  negligently  man- 
age and  direct  his  horses  and  carriage  that  they  struck  the 
horse  and  carriage  in  which  plaintiff  was  riding  with  such 
great  force  and  violence  that  it  threw  plaintiff  with  great 
Force  and  yiolence  out  of  his  said  carriage  upon  the  ground, 
and  [state  injuries  and  cUimages  suatainea^. 

{Prayer.'] 

See.  922.  Petition  against  contractor  for  leaving  trench 
In  street  open  and  nngnarded. — 

[Caption  amd formal  averments.'] 

That  on  the day  of ,  18 — ^ street,  in  the  cit^ 

of ^  in county,  was  and  still  is  a  common  highway. 

That  on  said  day  the  defendant  entered  into  a  contract  with 
the  proper  authorities  to  lay  down  a  certain  water  [or^  gas] 
pipe  therein.  That  it  was  the  duty  of  said  defendant  to  keep 
said  street  in  a  reasonably  secure  condition  wliile  performing 
said  labor,  and  thereupon  the  defendant  dug  a  trench  in  said 
street  about feet  in  width  and feet  deep  for  the  re- 
ception of  said  pipe,  and  wrongfully  left  the  same  open  during 
the  ni^ht-time  without  any  guard,  light  or  signal  to  indicate 
the  existence  of  such  trench,  and  without  any  proper  precau- 
tions against  accident. 
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That  on  the day  of ,  18 — ,  the  plaintiff,  while  law- 
fully driving  along  said  street  in  the  night-time,  without  any 
warning  or  knowledge  of  the  existence  of  said  trench,  drove 
into  said  trench,  ana  his  carriage  was  overturned  and  broken 
[jgtate  the  personal  injury]. 

[State  damages,'] 

See.  923.  Petition  for  injury  to  a  person  abont  to  take 

passage  caused  by  negligently  posting  an  incorrect  notice 

of  the  arrival  of  a  train^  wliereby  the  person  injured  was 

induced  to  cross  the  track  when  train  ran  upon  him. — 

Defendant  is  a  corporation,  duly  organized  under  the  lawB 

of  the  state  of  Ohio,  and  on  the day  of ,  18 — ,  owned 

and  occupied  a  certain  railroad,  known  as  the Bailway, 

with  tracks,  cars,  locomotives  and  appurtenances  thereto  l>e- 
longing.    At  and  for  a  long  time  prior  to  said  date  said  com- 

Eany  was  accustomed  to  and  did  publish  notices  upon  a  bulletin 
oard,  placed  by  the  defendant  for  that  purpose  in  its  passen- 
ger depot  at  N.  station  in  said  county,  informing  the  public 
whether  expected  and  approaching  trains  upon  said  railroad 
would  arrive  at  said  station  ^^  on  time,"  that  is  to  say,  at  the 
precise  time  appointed  for  the  arrival  of  said  trains  as  stated 
on  the  printed  and  published  time-tables  of  said  company,  or 
whether  said  trains  would  arrive  "  behind  time,"  and  if  so, 
how  many  minutes,  that  is  to  say,  how  many  minutes  after 
said  appointed  times  said  trains  would  arrive;  and  the  public, 
including  the  plaintiff,  were  accustomed  to  and  did  rely  upon 
said  notices  on  said  bulletin  boards  as  correct. 

On  said  day  defendant,  having  the  means  of  knowing  that 
the  train  from  the  east  hereinafter  mentioned  was  approach- 
ing said  station  and  would  arrive  thereat  "  on  time,"  or  nearly 
so,  that  is  to  say,  at  or  near  the  time  appointed  for  the  arrival 
of  said  train  as  stated  on  said  printed  and  published  time-tables, 
wrongfully  and  neglisrently  caused  a  false  and  incorrect  notice 
to  be  placed  on  said  bulletin  board,  announcing  to  the  public 
that  said  train  would  arrive  at  said  station minutes  "  be- 
hind time,"  that  is  to  say, minutes  after  the  time  ap- 
pointed for  its  arrival  as  aforesaid ;  which  notice  the  plaintiff 
then,  before  the  arrival  of  said  train,  read,  believed  to  be  cor- 
rect, and  relied  upon;  whereas,  said  train  did  in  fact  arrive  at 

said  station  on  time  or  nearly  so,  and  not minutes  behind 

time. 

That  on  said  day  and  just  before  the  arrival  of  said  train  at 
said  station  upon  a  track  of  said  railroad  next  to  the  passenger 
depot  platform,  the  defendant  caused  another  train,  arriving 
from  the  west  at  said  station  and  eastward-bound,  to  be  run 
upon  a  track  next  beyond  the  one  hereinbefore  mentioned 
from  said  depot  platform,  so  that  it  became  and  was  neces- 
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sary  for  passengers  to  cross  the  first-mentioned  track  in  pass- 
ing from  said  platform  to  said  eastward-bound  train. 

That  he  had  bought  and  procured  of  the  defendant  a  ticket 
as  a  passenger  on  its  trains  to  and  from  C,  the  station  on  said 
railroad  next  east  of  said  K.,  and  at  the  time  of  the  occur- 
rences hereinafter  stated  was  crossing  said  track  nearest  to 
said  platform,  from  said  platform,  for  the  purpose  of  taking 
passage  on  said  eastward-bound  train  for  said  C. 

That  on  said  day  there  were  street  and  highway  crossings 
over  and  upon  said  railroad  at  both  the  eastern  and  western 
ends  of  said  depot,  and  that  no  signals,  by  bell  or  whistle  or 
otherwise,  were  given  of  the  approach  of  said  train  from  the 
east  as  required  by  law,  but  the  same  were  by  the  defendant 
nej^ligently  and  unlawfully  omitted ;  and  the  defendant,  at 
said  time  while  the  plaintiff  was  lawfully  crossing  its  said 
track  for  the  purpose  aforesaid,  caused  its  said  train  from  the 
east  to  be  hidden  and  obscured  from  the  view  of  the  plaintiff, 
by  its  trucks  loaded  with  baggage  and  other  obstructions  to 
t£e  view,  and  caused  said  tram  from  the  east  to  be  run  at  a 
reckless  and  negligent  rate  of  speed,  and  so  negligently  man- 
aged and  conducted  its  said  train  from  the  east,  consisting  of 
a  locomotive  and  cars,  that  the  plaintiff,  by  reason  of  said  neg- 
ligent and  unlawful  acts  and  omissions  of  the  defendant  [and 
without  any  fault  or  negligence  on  his  part],  was  violently 
struck  and  run  upon  by  said  train  from  the  east,  whereby 

[state  injuries  ana  damages']^  to  his  damage dollars,  for 

which  he  asks  judgment. 

NoTB.— iVom  Ia  SL  &  M.  &  Ry.  Ca  ▼.  Herrick,  49  O.  a  25. 

Sec.  924.  Fetlt!on  for  li^ary  to  passenger  by  failing  to 
give  proper  time  to  alight. — 

{Averment  of  corporate  characterJ] 

That  on  the  day  of ,  18 — ,  the  said  defendant 

owned  and  used  a  certain  line  of  railroad  leading  from  the 
city  of  C.  to  the  city  of  T.,  all  within  said  state  of  Ohio. 

That  on  the  said  • day  of ,  18 — ,  said  defendant  was 

the  owner  of  certain  trains,  cars  and  locomotives  running 
upon  said  railroad,  and  was  thereby  engaged  in  the  business 
or  common  carrier  of  passengers  and  their  baggage  upon  its 
said  line  of  railroad. 

That  on  the  said day  of ,  18 — ,  the  said  plaintiff 

was  properly  a  passenger  with  her  baggage  on  one  of  the 
trains  and  cars  of  said  defendant,  going  from  U.  S.  station 
southward  to  F.  station  on  said  railroad,  and  all  within  said 
county ;  and  upon  the  arrival  of  said  train  and  cars  at  said 
F.  station  defendant  undertook  through  its  agents  and  serv- 
ants to  so  carefully,  skilfully,  prudently  and  properly  man- 
age and  control  said  train  and  cars  as  to  enable  and  allow 
said  plaintiff  to  then  and  there  safely  alight  therefrom. 
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That  said  defendant  by  its  said  agents  and  servants  so  care- 
lessly, negligently,  unskilfully  and  improperly  managed  and 
oontroUed  said  train  and  oars  that  said  plaintiff  was  not  al- 
lowed proper  and  reasonable  time,  attention  and  opportunity 
to  safely  alight  therefrom  at  said  F.  station ;  and  by  reason 
of  said  careless,  negligent,  unskilful  and  improper  manage- 
ment and  control  of  said  train  and  cars,  the  said  plaintiff  [with- 
out fault  or  want  of  proper  care  on  her  part]  was  violently 
thrown  therefrom  upon  tne  frozen  ground  m  the  night  season 
at  said  F.  station,  and  then  and  there  so  left  by  the  defend- 
ant severely  wounded,  insensible  and  uncared  for. 

That  by  reason  of  being  so  thrown  from  said  train  as  afore- 
said, plaintiff  was  thereby  wounded,  braised  and  severely  in- 
jured upon  her  head,  face,  arms,  shoulders,  and  other  bodily 
mjnries  and  wrongs  were  then  and  there  and  thereby  inflicted 
upon  said  plaintiff,  by  reason  whereof  she  was  compelled  to 
en:K)loy  a  pnysician  and  surgeon  and  nurses  and  attendants  to 
wait  upon  her  while  she  was  confined  to  her  bed  and  disabled 
from  waiting  upon  herself  by  reason  of  said  injuries  and  to 
pay  large  sums  of  money  therefor,  to  wit :    For  said  medical 

and  surgical  attention  and  medicines  the  sum  of  $ ;  for 

said  nurses  and  attendants,  the  sum  of  $ ;  and  plaintiff 

was  further  compelled  to  endure  by  reason  of  said  wrongs 
and  injuries  great  mental  anguish  and  bodily  suffering,  and 
injured  health  and  impaired  usefulness  and  loss  of  time  and 
inability  to  labor,  by  reason  of  all  which  plaintiff  says  she  has 
been  damaged  to  the  amount  of dollars. 

Wherefore  plaintiff  prays  judgment  against  the  said  defend- 
ant for  the  said  sum  of dollars,  her  damages  so  as  afore- 
said sustained.  A.  S.  and  G.  &  0.,  Attorneys. 

Note. —  From  G,  H.  V.  &  T.  Ry.  Ca  v.  Newell,  error  to  circait  court  of 
Wyandotte  county,  Ohio,  Supreme  Court,  unreported,  Na  1818,  in  which  the 
(*ourt,  Price,  J.,  charged  the  jury  that  it  was  the  duty  of  the  servants  of  the 
defendant  to  stop  long  enough  to  allow  all  passengers  to  have  reasonable 
time  and  opportunity  to  alight,  and  that  if  it  did  not  stop  a  sutficient  length 
of  time  to  allow  a  passenger  to  alight»  it  would  be  such  negligence  as  would 
make  the  company  liable,  unless  the  party  injured  was  guilty  of  contribu- 
tory negligence.  Judgments  of  lower  courts  reversed,  out  only  because 
there  was  no  evidence  of  negligence  on  part  of  the  company. 

Damages. —  Expenses  incurred  for  medical  attention,  the  character  of  the 
iujury,  temporary  or  permanent^  the  effect  on  the  ability  to  earn  money 
and  physical  or  mental  suffering  may  be  considered.  Indianapolis  v.  Ghis- 
ton,  58  Ind.  %%i ;  Indiana  Car  Ca  v.  Parker,  100  Ind.  195,  and  cases  cited ; 
Shearman  &  Redf.  on  Neg.,  sea  606. 

See.  925.  Petition  by  passenger  for  injury  sustained  by 

being  compelled  to  pass  over  another  train  to  board  the  one 

desired. — 

[Caption  and  averment  of  carporaie  capaei^J] 

On  the  day  of ,  18 — ,  in  consideration  of  $ 

paid  defendant  by  the  plaintiff,  it  received  the  plaintiff  as  a  pas- 
senger on  said Bailway  Company's  road,  at  its  depot  at 
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said  A.,  to  be  carried  from  said  A.  to  said  C,  and  the  defend- 
ant was  and  thereby  became  bound  to  furnish  plaintiff  suitable 
means  and  time  to  enter  defendant's  passenger  car ;  but  the 
plaintiff  avers  that  said  defendant,  before  the  arrival  of  the 
east-bound  train  upon  which  plaintiff  was  to  ride,  and  did 
finally  ride  upon  to  said  C,  drew  up  on  its  track  nearest  to 
and  directly  in  front  of  said  defendant's  passenger  depot  at 
said  A.,  a  long  train  of  defendant's  passenger  cars,  baggage 
cars  and  other  cars,  to  which  was  attached  a  locomotive  and 
tender,  which  entire  train  was  by  defendant  then  and  there 
stopped  and  then  and  there  so  remained  for  a  long  time,  to 

wit,  for  the  space  of minutes,,  which  said  last-mentioned 

train  was  bound  west,  and  extended  both  east  and  west  of 
said  depot  and  the  platform  thereof. 

That  while  said  last-mentioned  train  was  so  standing  and 
remaining,  with  its  locomotive  and  all  its  several  cars  closely 
attached  together  by  means  of  the  coupling  of  the  same,  the 
defendant's  passene^er  train,  for  which  the  plaintiff  had  pur- 
chased her  said  ticKet  and  upon  which  she  was  to  be  carried 
to  said  C.  by  said  defendant,  arrived  from  the  west  at  said  A. 
passenger  depot,  and  was  drawn  down  in  front  of  said  depot 
upon  one  of  the  tracks  of  defendant  north  of  the  track  occu- 
pied by  the  said  west-bound  passenger  train,  and  parallel  there- 
with. That  immediately  or  soon  after  the  arrival  as  afore- 
said of  said  east-bound  train  the  defendant  or  its  agents  gave 
notice  that  all  passengers  going  east  on  said  east-bound  train 
must  get  on  board  of  said  eas^bound  train,  as  the  same  was 
about  to  leave  said  depot,  and  the  defendant  did  not  divide 
said  west-bound  train,  nor  did  it  in  any  way  or  manner  assist 
or  help  the  plaintiff  to  go  upon  said  eas^ bound  train,  nor  did 
defendant  provide  a  safe  passage-way  for  the  plaintiff  from 
its  said  depot  to  said  east-bound  train,  but,  on  the  contrary, 
the  defendant  carelessly  and  negligently  permitted  the  said 
west-bound  train  to  remain  undivided  in  front  of  said  depot, 
and  between  said  depot  and  said  east-bound  tram,  and  the 
plaintiff,  who  at  that  time  was years  of  age  and  some- 
what unused  to  traveling  upon  railroads,  was  then  and  there, 
by  the  carelessness  and  negligence  of  the  defendant,  compelled 
to  clamber  upon  and  over  said  west-bound  train  to  reach  said 
east-bound  train  before  its  departure  from  said  depot,  there 
being  no  other  way  for  plaintiff  to  reach  said  east-bound  train 
before  its  departure;  and  that  while  said  plaintiff  was  so  upon 
said  west-bound  train,  and  just  as  she  was  alighting  there- 
from, in  attempting  to  board  said  east-bound  train,  the  de- 
fendant negligently  and  carelessly,  without  giving  plaintiff 
any  notice  of  its  intention  so  to  move  said  train,  started  said 
west-bound  train  suddenly,  and  thereby  [here  stcUs  haw  plaint- 
iff  was  injured]. 

That  the  defendant,  by  its  agents  and  servants,  negligently 
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and  carelessly  neglected  and  refused  to  assist  plaintiff  at  any- 
time or  in  any  manner  in  getting  upon,  or  crossing,  or  getting 
over  or  off  said  west-bound  train,  or  in  boarding  said  east-bound 
train  thereafter.  That  said  east-bound  train  moved  out  from 
said  depot  the  moment  that  plaintiff  got  upon  the  steps  of  one 
of  the  passenger  cars,  and  before  she  could  or  did  have  time 
to  go  inside  of  said  car.  That  b^r  reason  of  the  negligence 
and  carelessness  of  the  defendant  in  requiring  the  plamtiff  to 
cross  over  said  west-bound  train  and  in  neglecting  and  refus- 
ing to  aid  and  assist  her  in  going  over  the  same,  and  in  negli- 
gently and  carelessly  starting  said  train  while  the  plaintiff  was 
so  upon  the  same,  and  in  neglecting  and  refusing  to  aid  and 
assist  the  plaintiff  in  alightmg  therefrom,  the  plaintiff  was 
negligently,  carelessly,  violently  and  forcibly  thrown  from  the 
step  of  one  of  said  cars  upon  the  north  side  thereof  to  the 
ground,  with  great  force.  [State  nature  of  aooidenf]  And 
said  defendant  negligently  and  carelessly  started  said  car  on 
said  west-bound  train  before  plaintiff  had  reasonable  oppor- 
tunity to  get  off  from  the  same,  and  in  consequence  of  the 
negligence  and  carelessness  of  said  defendant,  and  while  the 
plaintiff  was  in  the  exercise  of  ordinary  care  and  prudence, 
and  without  fault  on  her  part,  she  was  so  as  aforesaid  negli- 

ently,  carelessly,  violently  and  forcibly  thrown  from  said  car. 

ffe?*e  state  the  nature  of  the  injury.']    And  she  has  sustained 

damages  by  reason  of  the  premises  in  the  sum  of dollars, 

for  which  sum  she  prays  judgment  against  said  defendant. 


I 


See.  926.  Petition  for  injury  while  attempting  to  rescue 
anotlier  from  danger  —  Alleging  negligence  by  running  at. 
unlawful  rate  of  speed  in  violation  of  ordinance  —  Failure 
to  blow  whistle  or  sound  bell  at  crossing.— 

[Caption  and  averment  of  corporate  character. 1 
.  At  the  date  of  the  grievance  hereinafter  complained  of  de- 
fendant was  operating  a  railroad  with  cars  propelled  by  steam 

power  over  and  along  the  line  of  railroad  known  as  the  " 

Kailroad,"  extending  from  the  company's  depot,  upon  the 
northwesterly  side  of  M.  river,  at  the  foot  of  M.  and  C. 
streets,  in  the  city  of  T.  in  said  county,  to  the  village  of  W., 
in  said  state,  as  part  of  a  line  of  railroad  between  T.,  Ohio, 
and  P.,  Pa. 

That  at  the  said  date,  B.  street,  in  said  city  of  T.,  was  a 
duly  dedicated,  appropriated,  improved  and  traveled  street 
in  said  city  of  T.,  ana  in  conjunction  with  C.  street  and  the 

bridge  known  as  the  " bridge,"  across  the  M.  river  at 

said  place,  was  a  continuous,  popular  and  generally  traveled 
thoroughfare  of  said  city  of  T.,  so  that  at  said  date,  and  for  a 
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lODg  time  prior  thereto,  there  was  upon  every  business  day 
an  almost  continuous  line  of  teams  passing  along  the  roaa- 
vfB,y  of  said  B.  street ;  and  along  the  sidewalk  bordering  on 
said  street  an  almost  continuous  concourse  of  people  passing 
npon  foot. 

That  at  said  date  the  defendant's  said  railroad  track  crossed 

said  B.  street  at  grade.    That  on  the day  of  y  18 — , 

there  was,  at  the  junction  of  said  railway  and  said  B.  street, 
no  si^n  or  other  device  to  warn  the  public  of  danger  at  said 
crossing  by  passage  of  locomotives  drawing  and  conveying 
cars  over  and  alon£r  said  track  and  across  said  street. 

That  the  city  council  of  said  city  had  duly  provided  by  or- 
dinance that  no  locomotive  engine  should,  by  its  agent,  engi- 
neer, conductor  or  other  employee,  be  allowed  or  caused  to 
cross  or  enter  upon  any  public  street  or  highway  where  travel 
is  upon  the  grade  of  the  railroad  track,  within  the  limits  of 
said  city,  at  a  greater  rate  of  speed  than  miles  an  hour. 

Said  plaintiff  further  avers  that  said  defendant  had  assumed 
to  provide  a  proper  gate  at  said  crossing,  but  that  at  said  date 
and  at  the  time  of  the  grievance  hereinafter  complained  of, 

namely,  at  or  about  the  hour  of P.  M.  of  said  day,  said 

^te  was  not  closed  so  as  to  shut  off  said  travel  across  said 
track  on  said  highway,  and  there  was  no  watchman  or  person 
in  charge  of  said  gate  in  attendance  to  prevent  persons  then 
traveling  on  said  street  from  crossing  said  railroad  track  uoon 
said  street,  by  keeping  said  ^tes  closed  or  otherwise,  when 
trains  of  cars  were  approaching  in  either  direction,  or  by 
warning  persons  to  keep  off  of  said  track  at  such  crossing 
when  trains  were  approaching. 

On  said day  of ,  18 — ,  an  engine  drawing  a  train 

of  freight  cars,  which  engine  and  train  was  then  bein^  moved 
by  the  defendant  over  and  along  said  railroad  tracK  at  an 

unlawful  rate  of  speed,  to  wit,  at  the  rate  of  from to 

miles  an  hour,  without  signaling  its  approach  by  sound- 
ing the  whistle  or  ringing  the  Dell,  or  giving  any  warning  or 
notice  of  its  approach  to  said  crossing,  swiftly  rushed  and 

?assed  along  said  track  and  across  said  street  at  said  crossing, 
'hat  there  were  at  that  part  of  said  street  where  said  railroad 
crossed  the  same,  at  saia  date,  obstructions  which  prevented 
any  person  approaching  said  track  from  the  east,  along  the 
southerly  side  of  the  street,  from  seeing  any  train  upon  said 
railroad  track  which  approached  said  street  from  the  south- 
west, until  said  person  was  upon  or  near  to  said  track.  That 
at  the  date  and  about  the  hour  aforesaid,  said  plaintiff  was 
rapidly  walking  on  the  said  sidewalk,  on  the  southerly  side 
of  the  street,  and  approaching  said  railroad;  and  when  close 
to  said  railroad  tracK  he  saw  a  child  of  tender  years  thereon, 
whose  name,  as  he  was  informed,  was  L.  C,  and*^  hearing  from 
persons  standing  by  that  there  was  danger  to  the  life  of  said 
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child  from  an  approaching  train,  he  ran  forward,  onto  said 
track  from  said  sidewalk,  crossing  the  same,  and  with  his 
back  to  said  approaching  train,  to  take  said  child  from  said 
track  to  save  its  life ;  and,  having  taken  said  child,  with  one 
foot  inside  the  rail  of  said  railroad  track  and  the  other  oat- 
side,  the  said  railroad  company  having,  as  aforesaid,  failed  to 
have  any  person  in  attendance  to  shut  down  and  close  said 
gate  to  intercept  passage  of  persons  on  foot  or  in  vehicles 
across  said  track  and  on  said  street;  having  failed  also  to 
sound  the  whistle  or  ring  the  bell  of  said  locomotive  when 
approaching  said  crossing,  ran  said  locomotive  with  said  cars 
attached  against  said  plamtiff,  and  with  said  child  in  his  arms, 
and  without  fault  or  negligence  on  his  part,  with  the  pilot  or 
"cow-catcher,"  so  called,  of  said  locomotive  struck  the  body 
of  said  plaintiff,  and  [state  haw  injury  occurred]. 

The  plaintiff  further  avers  that  by  reason  oi  said  wrongful 
act  of  said  defendant  [state  injuries']. 

Wherefore  said  plaintiff  says  that  he  has  sustained  damage 

to  the  amount  of  ^ ,  for  which,  with  costs  of  this  action, 

he  asks  judgment  against  said  defendant. 

Note. —  From  PennsylTania  Ckx  ▼.  Langendorf,  48  O.  SL  818.  It  is  not  neg- 
ligence per  se  to  risk  one's  own  safety  in  attempting  to  rescue  another. 
And  if  one  does  not  unnecessarily  expose  himself  to  danger,  and  is  injured, 
the  one  who  negligently  exposed  the  person  requiring  assiBtance  to  danger 
is  liable.    Id. 

Ck)ntributory  negligence  will  not  be  imputed  to  a  man  who,  under  a 
sense  of  superior  duty  so  instantaneous  as  to  be  unconscious  of  impending 
danger,  attempts  to  rescue  another  from  impending  danger,  when  it  is 
the  want  of  ordinary  care  of  the  defendant  that  invokes  the  peril  Rail- 
road Ca  v.  Hanlon,  63  Ala.  70;  Eckeit  y.  Railway  Co.,  48  N.  Y.  503;  Lin- 
nehan  v.  Sampson,  126  Mass.  506;  Donahue  v.  Railway  Oa,  88  Mo.  560; 
Wharton  on  Neg.,  sea  814 ;  Beach  on  Contrib.  Neg.,  sec.  15 ;  Carrol  v.  Rail- 
road Co.,  14  Minn.  57 ;  Pennsylvania  Ca  v.  Roney,  89  Ind.  458 ;  Cottrill  v. 
Railway  Ca,  47  Wis.  684. 

A  person  in  attempting  to  rescue  another  from  danger  may  assume  a 
risk  without  beingchargeable  with  a  want  of  due  care.  Buell  v.  Railroad 
Ca,  81  N.  Y.  814;  Pigott  v.  Lilly,  56  Mich.  150;  Donahue  ▼.  Railroad  Co.,  88 
Ma  660.  See  Spooner  v.  Railroad  Ca,  115  N.  Y.  22;  Coulter  ▼.  Express  Co., 
66  N.  Y.  685 ;  BuswelPs  Personal  Injuries,  sea  214 

See.  927.  Petition  by  passenger  for  ii^nry  by  leaping 
from  car, — 

That  said  defendant  is  a  corporation  daly  organized  nnder 

the  laws  of  the  state  of ,  and  is  operating  a  railroad  from 

to ,  and  is  a  common  carrier  of  passengers  and  freight 

or  hire  on  said  railroad. 

That  on  the day  of ,  18 — ,  and  while  the  defend- 
ant was  so  operating  said  railroad,  it  received  the  plaintiff  as 

a  passenger  in  one  of  its  passenger  cars  at ,  and  thereby 

andertooK  to  convey  him  from  said  place  to ,  for  the  sura 

of  $ paid  by  the  plaintiff  to  the  defendant. 

That  on  said  day,  tne  defendant  and  its  employees  were  so 
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negligent  and  careless  in  the  managment  of  the  car  in  which  the 
plaintiff  was  so  as  aforesaid  a  passenger,  that  a  collision  was 
imminent  with  another  locomotive  and  cars  upon  the  track  of 
said  railroad  [state  how]  and  thereby,  by  reason  of  the  negli- 

fence  of  said  defendant  and  its  employees,  there  was  great 
anger  that  the  plaintiff  would  be  injured  and  maimed  or  his 
life  destroyed,  and  in  order  to  escape  such  danger  he  was  com- 
pelled to  jump  from  said  car,  and  in  so  doing  sustained  inju- 
ries, without  his  fault,  as  follows:  [state  in  fuU];  by  rea- 
son of  which  the  plaintiff  was  sick  and  lame  for  the  space  of 
months,  and  unable  to  attend  to  his  business,  and  ex- 

S ended  for  medical  attendance  the  sum  of  $ ,  in  all  to  his 
amage  in  the  sum  of  $ b 

Sec.  928.  Petition  by  express  messenger  against  railroad 
company  for  injury  from  car  becoming  detached. — 

Plaintiff  avers  that  the  said  defendant,  on  the day  of 

,  18 — ,  and  prior  thereto,  and  ever  since,  has  been  a  cor- 

poration  and  common  carrier,  engaged  in  carrying  passengers 
and  freight  from  P.,  Pa.,  to  the  city  of  St.  L.,  Mo.,l)y  railroad, 
and  that  the  said  defendant  during  said  period  of  time  had  a 
contract  with  a  corporation  or  company  known  as  "  The  Ad- 
ams Express  Company,"  by  which,  tor  a  stipulated  price  and 
period,  the  said  defendant  agreed  to  transfer  and  carry  upon 
said  railway  of  the  said  defendant,  and  in  the  cars  thereof, 
express  packages,  and  the  express  messengers  in  the  employ 
of  the  said  Adams  Express  Company  having  charge  of  said 
express  packages. 

Plaintiff  avers  that  on  or  about  the day  of ,  18 — , 

he  was  in  the  employ  of  the  said  Adams  Express  Company  as 
express  messenger,  and  on  the  cars  of  the  said  defendant  at- 
tending to  the  Dusiness  of  the  Adams  Express  Company  as 
such  messenger,  running  from  P.,  Pa.,  to  C,  Ohio,  on  the  rail- 
way of  the  said  defendant. 

Said  plaintiff  says  that  while  so  engaged  in  the  employment 
of  the  said  Adams  Express  Company,  as  express  messenger, 
and  on  the  railway  of  the  said  defendant,  the  said  defendant 
80  carelessly  and  negligently  and  unskilfully  managed  and 
operated  the  running  of  its  cars  that  afterwards,  and  while 
the  said  cars  were  proceeding  from  P.  to  C.  on  said  railway, 
and  while  the  said  plaintiff  was  in  the  cars  of  the  said  defend- 
ant, and  in  the  employ  of  the  Adams  Express  Company  as 
aforesaid,  the  said  oars,  by  and  through  the  defectiveness  and 
insufficiency  of  the  same,  and  of  the  construction  and  material 
thereof,  and  on  account  of  the  imperfection  of  the  coupling, 
the  draw-bars  and  the  link  used  in  connection  therewith,  the 
same  broke  and  gave  way,  and  the  cars  became  detached  and 
separated  from  the  engines  drawing  the  same,  and  that  by  and 
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throagh  the  carelessness,  nnskilfolness  and  improper  condact 
and  default  of  the  said  defendant  and  the  said  defendants'  offi- 
cers, agents  and  servants  in  that  behalf,  and  in  the  running, 
managing  and  conducting  the  cars  and  train,  and  the  engines 
drawing  the  same,  the  engines  became  detached  from  the 
oars  and  separated  as  aforesaid,  as  the  train  was  going  down 
a  steep,  heavy  and  dangerous  grade,  thereby  leaving  tne  said 
plaintiff  in  the  rear  car,  or  express  car,  entirely  detached  and 
separated  from  the  engines.  That  the  car,  or  cars,  so  detached 
and  separated  from  said  engines,  left  the  said  plaintiff  in  the 
rear  car,  or  express  car,  entirely  unprotected,  following  the 
two  engines  at  a  rapid  rate  down  said  steep  hill  or  heavy 
grade. 

Plaintiff  says  that  the  air-brakes  used  in  connection  with 
and  in  operating  the  said  cars  and  the  engines  attached  thereto 
were  defective,  in  bad  order  and  bad  condition,  that  they 
could  not  be  worked  or  operated  or  used  to  any  advantage, 
and  that  they  were  utterly  unfit  for  the  uses  and  purposes 
for  which  they  were  intended;  and  that  the  failure  of  the  de- 
fendant to  have  proper  air-brakes,  in  good  order  and  good 
condition,  and  in  proper  working  order,  was  gross  and  wilful 
negligence  on  behalf  of  the  said  defendant,  its  officers,  agents 
and  servants. 

Plaintiff  says  that  even  after  the  said  cars  became  detached 
from  said  engines,  the  cars  so  detached  from  said  engines, 
including  the  express  car  in  which  the  plaintiff  was  riding, 
could  and  would  have  been  stopped  by  the  officers  and  serv- 
ants of  said  defendant  in  said  rear  cars  so  detached  from  said 
engine  had  the  said  air-brakes  been  in  good  order  and  good 
condition,  and  fit  for  the  purposes  for  which  they  were  in- 
tended in  connection  with  the  operating  of  said  train. 

Plaintiff  avers  that  while  occupying  this  dangerous  and  haz- 
ardous position  in  the  car,  going  down  this  steep  and  danger- 
ous grade,  so  detached  from  said  engines,  and  fearing  that  he 
might  meet  with  his  death  or  sustain  serious  bodily  injuries 
should  he  remain  in  said  express  company  car,  he  leaped  or 
jumped  therefrom,  in  order  to  protect  or  save  himself  from 
what  he  believed,  at  the  time,  would  be  imminent  death. 

Said  plaintiff  avers  that  in  leaping  or  jumping,  or  endeavor- 
ing to  leap,  from  said  car,  and  m  bis  effort  to  save  and  pro- 
tect himself  from  personal  injuries  or  immediate  death,  he 
was  thrown  down  an  embankment,  and  npon  the  snow  and 
ground  beneath,  thereby  causing  great  damage  to  plaintiff 
[describe  imury]^  and  that  he  is  stiu  disabled  from  attending 
to  his  usual  and  ordinary  business. 

Plaintiff  says  that  the  injuries  so  received  by  him  were 
caused  and  brought  about  by  and  through  the  gross  and  wil- 
ful carelessness   and  negligence   of  the  said  defendant,  its 
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agents  and  servants,  and  from  no  fault,  carelessness  or  neg- 
lect on  his  part. 

Wherefore  plaintiff  prays  judgment  against  said  defendant 
in  the  sum  of  $- — •  J.  &  J., 

Attorneys  for  Plaintiff. 

Note.—  From  P.,  GL  ft  St  I*  By.  Ca  ▼.  Hart,  Supreme  Gonrt»  unre- 
ported, 25  W.  Lk  Bw  186,  aflQrmiDg  judgmentB  of  circuit  and  common  pleas 
courts  of  Hamilton  county,  in  which  recovery  was  had  upon  this  petition. 

A  railway  company  owes  the  duty  to  carry  express  messengers  safely  as 
passengers,  even  though  carried  under  contract  with  express  com  pan  v. 
Blair  v.  Railroad  Ca,  66  N.  T.  818;  Yeomans  v.  Navigation  Ckx,  44  CaL  71 ; 
Hammond  v.  Railroad  Ca,  6  Richardson,  IfiXk 

See.  929.  Petition  by  postal  clerk.— 

{Averment  of  corporate  character,  etc.'] 

That  on  or  about  the day  of ,  18 — ,  said  defend- 
ant entered  into  a  contract  with  the  United  States  by  which, 
for  a  stipulated  consideration,  said  defendant  agreed  to  trans- 
port, upon  the  cars  of  said  railroad,  the  mail  and  postal  clerks 
or  mail  agents  of  the  United  States  upon  said  line. 

That  on  the day  of ,  18—,  and  during  the  exist- 
ence of  said  contract,  the  plaintiff  was  postal  clerk  or  mail 
agent  of  the  United  States,  and  in  the  employ  of  the  same  on 
said  line,  and  as  such  was  received  as  a  passenger  in  the  cars 
of  said  defendant  in  pursuance  of  said  contract,  to  be  by  said 
defendant  safely  and  with  due  care  carried  therein  from  the 
said to . 

That  said  defendant  did  not  safely  and  with  due  care  carry 
the  plaintiff  as  such  passenger,  but  the  defendant,  not  regard- 
ing its  duty  in  the  premises,  negligently  and  without  proper 
care  provided  and  permitted  to  be  used  on  the  car  in  which 
plaintiff  was  being  conveyed  [describe  defect],  which  was  de- 
fective and  unsound,  thereby  rendering  the  car  unfit  for  use 
and  entirely  unsafe  for  such  purpose,  of  all  which  said  defend- 
ant had  or  could  have  had,  by  proper  care  and  inspection,  due 
notice. 

That  while  said  car  was  proceeding  from to ,  and 

while  said  plaintiff  was  such  passenger  therein,  said  car, 

through  the  defect  in ,  and  through  the  carelessness  and 

want  of  proper  care  of  said  defendant,  and  without  plaintiff's 
fault  or  neglect,  was  thrown  from  said  railroad  track  and 

t state  spec^cail/y  the  injuries  received],  whereby  the  plaintiff 
las,  without  his  fault  or  neglect,  sustained  damages  in  the 
sum  of  $ . 

NOTK. — Some  conrts  hold  the  railway  company  liahle^  for  injuries  to 
maU  agents  carried  under  contract,  as  passeDgera  Nolton  ▼•  Bailroad  Ox, 
15  K  T.  444;  CoUeU  v.  Railway  Ckx,  16  Q.  a  98^ 
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See,  930.  Petition  by  person  injured  while  crossing  tracks 
in  approaching  depot  to  become  a  passenger. — 

The  said  plaintiff  avers  that  at  the  time  of  the  commission 
of  the  grievances  hereinafter  alleged,  and  for  a  long  time  prior 
thereto,  the  said  defendant  was  a  body  corporate  under  the 
laws  of  Ohio,  and  was  the  owner  and  in  the  control  and  man- 
agement of  a  line  of  railroad  running  north  and  south  ihrouj^h 

said  county  of ,  and  through  the  village  of  E.,  in  said 

county,  and  had  the  control,  management  and  direction  of  all 
the  engines,  cars  and  other  rolling  stock  on  said  line  of  rail- 
road in  said  county,  and  likewise  had  then  and  there  manage- 
ment and  control  and  direction  of  all  servants,  engineers  and 
other  employees  on  said  line  in  said  county. 

The  plaintiff  further  avers  that  on  or  about  the day  of 

— — ,  18 — ,  the  plaintiff  was  a  regular  passenger  on  one  of  the 
trains  of  said  defendant,  and  from  his  nome  in  Y.,  Ohio,  to  the 
said  villag^e  of  £.,  where  he  had  business  to  transact,  and  had 
a  return  ticket  from  said  village  of  E.  to  his  home  in  said  vil- 
lage of  Y.,  and  with  said  ticket  issued  to  him  by  the  defend- 
ant intended  to  and  did  prepare,  after  transacting  his  busi- 
ness, to  return  to  his  home  on  a  train  of  said  defendant  which 
carried  passengers  on  said  railroad  between  said  points,  and 
which  train  was  due  from  the  south  at  said  E.  about  the  hour 
of ,  railroad  or  central  time,  P.  M.,  of  said  day. 

The  plaintiff  avers  that  at  said  station  and  village  of  E.  the 
said  defendant's  line  of  road  is  intersected  and  crossed  by  two 

other  lines  of  railroad,  known  as  the Railroad  and  the 

Bailroad,  and  that  at  said  station  and  village  of  E.  the 

said  three  lines  of  railroad  use  and  occupy  in  common  one 
passenger  depot.  Plaintiff  at  said  time  was  obliged  and  com- 
pelled to  cross  the  tracks  of  the  defendant's  said  railroad,  in 
order  to  reach  said  depot  used  and  occupied  by  the  defendant 
as  a  passenger  depot,  and  that  the  defendant  company  invited 
the  traveling  public  and  passengers  for  defendant's  trains,  in- 
cluding the  plaintiff,  to  cross  defendant's  tracks  to  said  depot 
for  passage  on  defendant's  trains. 

On  the  day  above  written  plaintiff  approached  the  track 
of  defendant's  said  road  at  said  station,  from  the  west  side 
thereof,  for  the  purpose  of  going  into  the  said  depot  of  said 
defendant  to  take  passage  upon  a  train  of  said  defendant 
company,  and  that  as  the  plaintiff  approached  defendant's 
track  for  the  purpose  aforesaid,  plaintiff  listened  and  looked  in 
each  direction,  north  and  soutn,  along  defendant's  track,  to 
learn  of  the  approach  of  any  locomotive  engine  or  cars,  and 
could  see  none  in  motion,  and  could  hear  none  in  motion, 
and,  believing  the  way  safe,  started  across  defendant's  track, 
and  when  he  got  upon  said  track,  without  signal  of  any  kind 
by  bell  or  whistle  or  otherwise,  an  engine  belonging  to  said 
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defendant,  and  in  charge  of  the  servants  and  employees  of 
defendant,  dashed  upon  nira  from  the  south  on  said  track,  and 
that  plaintiff  had  no  notice  or  warning  of  the  approach  of  said 
engine  until  it  was  upon  him,  when  it  was  too  late  to  escape 
from  the  track  or  escape  said  engine,  and  impossible  for  plaint- 
iff to  avoid  being  caught  by  said  engine,  and  that  he  was  then 
and  there  caught  by  said  engine  and  injured  as  hereinafter 
stated. 

The  plaintiff  avers  that  said  servants  and  employees  and 
agents  of  the  defendant  then  and  there  so  unskilfully  and 
negligently  operated  and  managed  said  engine,  that  while  the 
night  at  said  bour  was  dark  they  had  no  head-light  on  said 
engine,  nor  had  they  on  said  engine,  at  said  time,  any  other 
light  to  give  warning  ahead  of  it  of  its  approach,  and  that 
said  servants  and  agents  in  charge  of  said  engine  sounded  no 
whistle  and  rang  no  bell  to  give  notice  and  warning  of  the 
approach  of  said  engine  at  said  station  at  the  time  of  said  in- 
jury, but  on  the  contrary,  without  any  head-light  and  with- 
out any  signal  of  any  kind  of  its  approach,  said  servants  and 
agents  negligently  and  unlawfully  caused  said  engine  to  run 
upon  the  plamtiff  and  crush  his  leg  as  aforesaid,  by  reason  of 
which  he  [state  injuries  and  damages']^  whereby  the  plaintiff 

das  been  damaged  by  the  defendant  in  the  sum  of  $ ,  for 

which  sum  the  plaintiff  asks  judgment  against  said  defendant. 

Sec.  931.  Petition  for  injury  to  person  in  vehicle  at  street 
crossing  caused  by  negligent  backing  of  train. — 

[Cavtion  and- formal  averments.'] 

1.  That  on  the  day  of  ,  18—,  the  said  plaintiff 

was  traveling  with  a  wagon  and  team  of  horses  along  a  cer- 
tain mach  traveled  public  highway  known  as street,  in 

the  incorporated  village  of  ,  county,  Ohio,  which 

highway  crosses  the  defendant's  railroad  between  [state  where]^ 

in  said  village  of , county,  Ohio.    That  on  the 

day  of ,  18 — ,  the  defendant  had  one  of  its  locomotives 

and  train  of  cars  standing  at  its  station,  on  its  track,  in  the 

said  yillage  of j county,  Ohio.    That  the  plaintiff, 

on  said day  of ,  18 — ,  wnile  traveling  on  said  public 

highway,  was  crossing  said  railroad  track  where  it  intersects 

with  said street, ,  Ohio,  and  the  defendant  negligently 

caused  one  of  its  locomotives  and  train  of  cars  to  back  over 
said  railroad  track  towards  said  crossing,  and  negligently  and 
carelessly  omitted,  while  so  backing  said  train  towards  said 
crossing,  to  give  any  signal  by  bell  or  whistle;  and  said  defend- 
ant wrongfully  a^d  negligently  failed  to  have  stationed  at  the 
rear  end  of  said  train  of  cars  a  watchman  or  brakeman,  in 
order  that  they  might  discover  any  danger  ahead  and  avoid 
the  same;  by  reason  whereof, and  of  the  negligence  of  the  de- 
fendant in  so  backing  its  said  train,  the  plaintiff  was  unaware 
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of  its  approach,  and  by  reason  of  said  negligence,  and  withoat 
any  fault  or  negligence  on  the  part  of  plaintiff,  the  caboose 
of  said  train  of  cars  struck  and  destroyed  said  wa^on,  and 
plaintiff  [without  fault  or  negligence],  and  to  avoia  injury, 
jumped  from  bis  said  wagon  ana  fell  with  great  violence  to 
the  ground  [state  mjury}. 

2.  By  reason  of  which  injury  plaintiff  became,  and  is,  and 
for  a  long  time  will  be,  lame  and  sick,  and  has  been  and  will 
be  for  a  longtime  unable  to  attend  to  his  business,  and  plaint- 
iff has  been  put  to  great  expense  for  attendance  and  nursing, 
to  his  damage  in  the  sum  ox  $ . 

Wherefore  plaintiff  prays  judgment  against  the  defendant 
for  the  sum  of  $ ,  his  damages  so  as  aioresaid  sustained. 

Note.—  Modeled  from  L  K  &  W.  R  R  Ga  ▼.  Stadler,  Supreme  Court, 
unreported,  27  W.  "L,  B.  876,  affirming  judgments  of  circuit  and  common 
pleas  courts.  A  demurrer  to  this  petition  was  overruled,  it  being  claimed 
that  there  should  have  been  a  negative  averment  that  the  act  of  jumping 
and  falling  was  without  his  fault  or  negligence.  A  general  allegation  of 
negligence,  however,  is  good  as  against  a  general  demurrer  (Harper  v.  Rail- 
road Co.,  86  Fed.  Rep.  102) ;  and  is  equivalent  to  whatever  degree  of  negli- 
gence is  necessary  to  sustain  the  petition*  Nolton  v.  Railroad  Co.,  15  N.  Y. 
44;  Rockford,  etc.  R  R  Ca  v.  Phillips,  66  HI.  551.  A  different  rule  prevails 
in  regard  to  the  conduct  of  a  person  who  is  in  imminent  peril  (Robison  v. 
Railroad  Ca.  48  Cal.  421),  and  he  cannot  be  charged  with  contributory  neg- 
ligence.   Bigelow  on  Torts,  810,  811 ;  Coulter  v.  Am.  Ex.  Co^  56  N.  Y.  580. 

Da3%  J.,  in  the  principal  case,  h.  K  &  W.  R  R  Ca  v.  Stadler,  charged 
that :  It  is  necessary  to  prove  that  the  backing  of  the  train  on  to  the  wagon, 
resulting  in  injury  to  the  plain tiif,  was  done  by  the  employees  of  the  defend- 
ant under  such  circumstances  as  to  show  negligence  on  their  part,  to  en- 
title the  plaintiff  to  recover.  .  .  .  That  if  they  omitted  to  so  use  their 
faculties,  but  instead,  without  warning  or  signal,  suddenly  backed  their 
train  onto  the  crossing,  they  would  be  guilty  of  negligence. 

Duty  of  plaintiff,—  "  He  must  look  and  listen  to  ascertain  if  there  is  dan- 
ger, and  avoid  it  If  he  fails  to  do  this,  he  is  not  in  the  exercise  of  ordi- 
nary care,  but  is  negligent" 

As  to  relative  rights  and  duties  of  travelers  upon  a  public  highwa^^,  and 
railroad  companies,  at  a  crossing  common  to  both,  see  Kobinson  v.  Railroad 
Ca,  48  CaL'409;  Harriman  v.  Railway  Ca,  45  O.  S.  11. 

Sec.  933.  Negligence  —  Defenses. —  The  duty  is  imposed 
upon  every  one  to  use  ordinary  care  to  protect  himself  even 
against  the  negligence  of  another.  Conflict  of  judicial  opin- 
ion prevails  upon  the  question  as  to  whether  or  not  contrib- 
utory negligence  of  a  plaintiff  must  be  specially  pleaded,  or 
whether  it  may  be  shown  under  a  general  denial  that  the 
plaintiff  was  himself  negligent,  contributing  to  the  injury. 
Many  authorities,  on  the  one  hand,  regard  contributory  negli- 
gence as  an  affirmative  defense,  which  to  be  available  must 
be  specially  pleaded,  and  hence  evidence  showing  it  could  not 
be  introduced  under  a  mere  denial.^    On  the  other  hand,  an- 

1  O'Connor  v.  Railroad  Co.,  94  Ma  Ma  147;  Schlereth  v.  Railroad  Ca, 
155;    Donavin    v.  Railroad  Ca,  89    96  Ma  509;  Hudson  v.  Railway  Ca, 
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other  array  of  authorities  support  the  rule  that  contributory 
negligence  may  be  shown  under  a  general  denial'  Ordinarily 
conflict  of  authority  is  not  very  consoling  when  action  is  to 
be  taken;  bat  in  this  instance  it  is  quite  immaterial,  as  the 
pleader  may  set  forth  the  fact  that  the  plaintiff  was  guilty  of 
negligence  contributing  to  the  injury,  and  let  the  matter  of 
conflict  end.  But  law  is  a  science,  and  every  rule  is  supported 
by  reason,  good  or  otherwise.  Unlike  the  lawyer,  a  writer 
should  not  pass  conflicting  questions  in  silence.  If  this  ques- 
tion were  to  be  decided  from  a  technical  standpoint,  the  result 
would  be  to  require  contributory  negligence  to  be  specially 
pleaded,  as,  under  a  general  denial,  the  question  of  the  trath 
of  the  facts  stated  in  the  petition  only  is  presented ; '  and 
under  the  code  general  denial  the  same  latitude  is  not  given 
as  under  the  general  issue  at  common  law.'  Hence  it  would 
seem  that  the  question  for  consideration  under  a  general 
denial  of  negligence  would  be  whether  the  defendami  was  the 
cause  of  the  injury,  and  under  that  state  of  the  pleadings 
only  evidence  going  to  that  point  could  be  considered ;  and  as 
the  purpose  of  pleadings  is  to  present  the  claims  of  either 
side,  if  a  defendant  desires  to  claim  that  the  plaintiff  himself 
was  the  cause  of  the  injury,  let  him  say  so.  But  we  must 
submit  that  some  courts  have  not  been  so  technical.  Upon 
the  question  of  negligence  the  rule  has  not  been  as  strictly 
observed  as  in  other  cases;*  for,  under  a  general  denial  of  neg- 
ligence, evidence  has  been  admitted  to  show  that  the  injury 
resulted  from  the  negligence  of  third  persons.*  Although 
it  is  a  defense,  when  the  petition  of  the  plaintiff  contains  facts 
which  show  that  the  plaintiff  was  guilty  of  contributory  neg- 
ligence  so  as  to  defeat  a  recovery,  the  question  may  properly 

101  Mo.  18;  Geiselman  ▼.  Scott,  25  nell  v.   Buffum,  81  How.  Pr.  164; 

O.  a  88 ;  Hibbard  ▼.  Thompson,  109  Board  v.  Legg,  98  Ind.  628 ;  Hocum 

Maes.  286;   Railroad  Ckx   ▼.  Wash-  v.  Witherick,  22  Minn.  162L 

bum,  6  Neb.  117.    Contributory  neg-  '  This  view   is  shared    by  Judge 

ligence  is  a  defense  which  must  be  Maxwell    MaxweU  on  Code  Plead- 

pleaded.    Johnston  ▼.  Railway  Ca,  ing,  pi  486. 

28  Oreg.  94  (1892);  Grant  y.  Baker,  ^  Ante,  sec.  70. 

12  Oreg.  329.    The  author  has  dis-  «See  anfe,  sec  7a 

cuflMd  this  matter  in  aiUe,  sec.  75-2.  >  Hoffman  ▼.  Gordon,  16  a  a  211 ; 

» St  Anthciny  Water  Power  Ca  ▼.  Boone  on  Code   Pleading,   sea  74, 

Eastman,  20   Minn.    281 ;  Cunning-  note  6,  sec.  175,  note  8,  eta 
ham  ▼.  Lynen,  22  Wia  246 ;  McDon- 
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be  raised  by  a  demurrer."  A  person  is  guilty  of  contributory 
negligence  such  as  will  defeat  a  recovery  if  he  walks  upon  a 
railroad  track  and  omits  to  keep  watch  of  the  movements  of 
a  train,  relying  upon  the  rule  or  custom  of  the  employees  to 
give  signals.^  The  failure  of  a  person  to  use  his  ordinary 
faculties  to  avoid  an  injury  renders  him  guilty  of  such  negli- 
gence as  will  defeat  an  action  by  him.' 

The  doctrine  of  contributory  negligence  is  not  applicable 
to  children,  as  their  conduct  cannot  be  judged  by  the  same 
rule  as  is  applied  to  the  actions  of  adults.*  There  can  be  no 
recovery  by  a  person  who  was  injured  while  upon  the  prop- 
erty of  a  railroad  company  by  mere  sufferance,  and  who  is 
not  there  for  the  purpose  of  transacting  business ;  *  nor  by  a  per- 
son who  voluntarily  places  himself  in  a  dangerous  position,* 
as  a  person  with  full  knowledge  of  danger,  voluntarily  and 
unnecessarily  assuming  the  risks  incident  thereto,  cannot  be 
regarded  as  exercising  ordinary  prudence,  and  cannot,  there- 
fore, maintain  an  action  for  an  injury  thereby  resulting.^  Kor 
can  a  plaintiff  recover  for  the  negligence  of  another  if  it  ap- 
pears that  he  might,  by  the  exercise  of  ordinary  care,  have 
avoided  the  consequence  of  the  negligence  complained  of.* 
An  answer  denying  that  the  defendant  committed  the  act 
charged,  and  alleging  that  it  was  done  by  a  third  person, 
amounts  only  to  a  denial,  and  hence  does  not  require  a  reply 
to  be  made  thereto.* 

Sec.  933.   Answer  of  company  averring  knowledge  of 

movement  of  trains  by  plaintiff. — 

For  a  first  ground  of  defense  defendant  says :  Except  the 
averments  in  plaintiff's  petition  that  defendant  is  a  corpora- 
tion duly  organized  under  the  laws  of  Ohio,  and  owned  and 


1  Favre  ▼.  Railroad  Ca,  16  a  W. 
Rep.  870  (Ky.,  1891). 

2  Railroad  Ca  v.  Depew,  40  O.  S. 
121.  A  company  is  not  liable  for  an 
injury  to  a  person  on  its  tracks  un- 
less it  be  the  result  of  wilful  negli- 
gence. DriscoU  ▼.  Railway  Ca,  1  O. 
aG49a 

*  Pennsylvania  Ca  ▼.  Rathgeb,  82 
0.a66. 

« Railroad  Ca  ▼.  Corrigan.  46  O.  & 
88& 


ft  Railroad  Ca  ▼.  Bingham,  29  O.  8. 
864 

•  Railroad  Ca  ▼.  Morley,  4  O.  C  G 
559. 

'» Schaefler  v.  Sandusky,  88  O.  & 
249 ;  Penn.  Ca  v.  Rathgeb,  82  O.  & 
66;  Evans  v.  Utica,  69  N.  T.  166; 
Wilson  V.  Charleston,  8  Allen,  187; 
Belton  ▼.  Bazton,  54  N.  Y.  245. 

8  Timmons  v.  RaUroad  Ca,  6  O.  & 
105. 

•  Hoffman  v.  (Gordon,  16  O.  a  212. 
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OGcapied  a  certain  railroad  as  alleged,  with  track,  cars,  etc., 
and  that  it  had  and  kept  a  balletin  board  at  said  K.  passenger 
depot,  and  that  plaintiff  was  injured  on  the  day  named  by 
the  train  named,  and  his  leg  crushed,  the  defendant  denies 
each  and  every  averment  and  allegation  contained  in  the  peti- 
tion. 

And  for  a  second  ground  of  defense  defendant  avers  that 
plaintiff  was  well  acquainted  with  the  movement  of  trains  and 
the  tracks  and  premises  where  he  was  injured,  and  on  said 

day  of ,  18 — ^  without  necessity  or  excuse  therefor, 

went  upon  defendant's  railroad  track,  and,  by  his  own  neg- 
ligence and  want  of  ordinary  care,  directly  contributed  to 
said  injury.  J.  M.  L., 

Defendant's  Attorney. 

NoTiL—  From  Raflway  Ga  t.  Herriok,  49  O.  a  25. 

See.  934.  Answer  by  company  setting  np  bad  health  of 

plaintiff  prior  to  Injury.— 

[Captum,  etoJ] 

Defendant  says  that,  lon^  before  the  day  the  collision  took 
place,  plaintiff  was  in  a  bad  state  of  health,  and  that  his  in- 

Iuries,  if  any  he  received,  were  caused  by  his  bad  state  of 
lealth,  and  by  his  own  fault,  incapacity  and  want  of  care ; 
and  that  his  present  disabilities,  if  any  there  are,  were  not 
caused  by  saidf  accident. 


CHAPTER  66. 


NEGLIGENCE  CAUSING  INJURY  TO  PROPERTY. 


Sea  985.  Negligence  causing  injury 
to  property. 

986L  Petition  for  negligently  set- 
ing  fire  to  woodland  so 
that  it  spread  upon  a 
neighbor's  farm. 

987.  Petition  for  negligently  per- 
mitting natural  ^as  to  es- 
cape and  cause  explosion. 

0881  Petition  for  negligent  ex- 
cavations near  plaintiffs 
building; 


Sea  989.  Petition  against  owner  of 
▼ehicle  for  negligence  in 
driving  same  against  ve- 
hicle of  another. 

94a  Petition  for  negligently  fail- 
ing to  protest  bill  of  ex- 
changa 

941.  Petition  against  railroad  for 
injury  by  collision  with 
horse  and  wagcm  at  street 
crossing. 


Sec.  935.  Negligence  causing  liijnry  to  property. —  The 

same  general  rules  discassed  in  preceding  sections  will  apply 
to  this  branch  of  negligence  ^  as  to  the  essential  averments  of 
negligence.  A  petition  to  recover  damages  to  property  is 
sufficient  if  it  charges  that  the  act  which  resulted  in  the  injury 
was  carelessly  and  negligently  done,  without  alleging  the  spe- 
cific acts  constituting  the  negligence.*  No  inference  of  negli- 
gence arises  from  the  mere  fact  that  an  injury  to  adjacent 
property  was  caused  by  sparks  emitted  from  a  locomotive;* 
but  where  it  appears  that  a  locomotive  properly  constructed 
and  equipped  with  the  best  appliances  will  not  emit  sparks, 
and  that  a  fire  was  in  fact  caused  by  such  a  locomotive,  the 
harden  is  upon  the  company  to  show  that  its  locomotive  was 
in  good  order>  In  an  action  against  a  mill-owner  for  damages 
to  property  by  fire  caused  by  sparks  negligently  thrown  from 
a  smoke-stack,  it  is  no  defense  that  the  fire  first  burned  an  in- 
tervening building,  from  which  it  was  communicated  to  the 
building  in  which  the  property  burned  was  situated.*    An  ac- 

1  Ante,  seca  915,  916,  932.  see  ante,  sea  916.    For  injury  to  an- 

*  Railway  Ga  ▼.  Craycraft,  5  Ind.  imals,  see  eh.  15. 

Appi  885 ;  82  N.  K  Rep.  297 ;  Railway  >  Ruffner  v.  Railroad  Go,  84  O.  a  96. 

CkK  ▼.  Wynant  100  Ind.  160;  Rail-  <  Railroad  Ca  v.  Fredenbur,  8  a 

way  Ga  ▼.  Jones,  108  Ind.  551.    But  Q  Q  2a 

1042  *  Adams  ▼.  Toung,  44  O.  &  Sa   See 
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tion  for  an  injury  to  property  is  not  abated  by  the  death  of 
the  person  entitled  or  liable  to  the  same.' 

See.  936.  Petition  for  negligently  setting  Are  to  wood- 
land so  that  it  spread  npon  a  neighbor's  farm. — 

Plaintiff  was  on  the day  of ,  18 — ,  the  owner  and 

seized  in  fee-simple  and  in  possession  of  the  following  prem- 
ises situate  in  the  township  of ,  in  the  county  of , 

in  the  state  of  Ohio,  containing acres  of  land,  to  wit : 

[Desoription.'] 

That  the  aefendant  is  and  was  on  the day  of , 

18 — ,  the  owner  of  a  certain  farm  adjoining  [or,  near  to]  the 
said  farm  of  plaintiff.  That  the  defendant,  not  regarding  the 
safety  and  preservation  of  the  property  of  the  said  plaintiff, 

did,  to  wit,  on  the  day  of  ,18—,  set  fire  to  the 

wood,  trees  or  timber  then  and  there  standing  and  growing 
on  the  said  land  so  possessed  [and  owned]  by  him,  the  said 
defendant,  as  aforesaid,  and  did  then  and  there  so  carelessly, 
negligently  and  improvidently  manage,  direct  and  conduct 
the  said  fire  that  by  and  through  the  mere  carelessness,  neg- 
ligence and  mismanagement  of  the  said  defendant,  his  serv- 
ants and  agents,  in  and  about  the  said  fire,  and  the  spreading 
thereof  to  the  farm,  etc.,  of  the  said  plaintiff,  the  following 

f property  of  this  plaintiff  was  burned  and  destroyed,  to  wit: 
describe  property]^  which  was  of  the  value  of dollars,  from 

the  spreading  of  tne  fire  aforesaid.  The  spreading  of  said  fire 
might  and  could  have  been  then  and  there  prevented  had  the 
said  defendant  used  due  care  and  attention  to  prevent  the 
same,  by  means  of  which  said  want  of  care  as  aforesaid  of  the 
said  defendant  the  said  property  of  plaintiff  was  then  and  there 
entirelv  burnt,  consumed,  destroyed  and  lost  to  the  said  plaint- 
iff by  tlie  spreading  of  the  fire  as  aforesaid,  to  his  damage  in 
dollars,  for  wnich  he  demands  judgment. 

NOTRL — No  action  will  lie  by  reason  of  setting  fire  to  woodland  whereby 
it  eecapes  upon  his  neighbor's  premises,  unless  there  is  some  miscoDduct  or 
negligence  in  him  or  his  servants.  Clark  v.  Foot  8  Johns.  423 ;  Losee  ▼. 
Buchanan,  51  N.  T.  487,  citing  Stuart  v.  Hawley,  22  Barb.  619;  Calkins  v. 
Bargar,  44  Barb.  424 ;  Lansing  ▼.  Stone,  87  Barb.  15 ;  Batchelder  ▼.  Heagan, 
18  Me.  82;  Tourtellot  ▼.  Rosebrook,  11  Met  46a  See  coses  cited  bv  Max- 
well on  Code  Pldg.,  p.  72a  It  is  not  material  in  such  actions  whether  the 
proof  shows  gross  negligence  or  only  want  of  ordinary  care.  Barnard  ▼. 
Poor,  31  Pick.  87a 

Sec.  987.  Petition  for  negligently  permitting  natural 

gas  to  escape  and  cause  explosion. — 

That  on  the day  of ,  18 — ,  plaintiff  was  the  owner 

in  fee-eimple  of  the  following  described  real  estate,  to  wit: 
[J)e$0ription.] 

Ryan  ▼•  Railroad  Ca,  85  N.  T.  210 ;  i  R.  S^  sea  4975,  amended,  90  O.  U 
Railroad  Ca  ▼.  Ken,  62  Pa.  St  35a.    140. 
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That  plaintiff  was  also  on  said  day  the  owner  of  the  dwell- 
in^-hoQse  situated  on  said  real  estate,  which  house  was  of  the 

valne  of  dollars  [and  on  said  day  contained  personal 

property  belonging  to  plaintiff  of  the  value  of dollars]. 

That  the  defendant  was  a  corporation,  organized  under  the 
laws  of  the  state  of  Ohio,  engaged  in  furnishing  natural  ^as 

for  fuel  and  light  to  the  citizens  of  the  of  ,  having 

and  owning  gas  mains  and  gas  pipes  laid  in  the  streets  of  said 

,  and  immediately  in  front  of  plaintiffs  said  house,  through 

which  mains  and  pipes  it  supplied  the  citizens  of  said  

with  natural  gas  for  fueL 

That  the  defendant  so  carelessly  laid,  constructed  and  main- 
tained said  pipes  and  gas  mains  that  natural  gas  flowed  and 
escaped  thereirom,  without  the  fault  or  negligence  of  plaint- 
iff,  tnrough  the  ground  and  into  plaintiff's  dwelling-house  and 
cellar  thereunder,  and  accumulated  in  said  house  and  cellar  in 
such  quantity  that  the  same  came  in  contact  with  a  lighted 
lamp  therein,  without  the  fault  of  plaintiff,  and  set  fire  to  and 
destroyed  said  house  and  its  contents,  without  any  fault  of 

plaintiff,  to  plaintiff's  damage  in  the  sum  of dollars,  for 

which  he  demands  judgment. 

Note. — A  natural-gas  company  must  ose  ordinary  oare  in  placing  its 
pipes  and  maibs  as  to  prevent  the  escape  of  gas  therefrom  in  such  quanti- 
ties as  to  become  dangerous  to  life  and  property.  Mining  Ca  ▼.  Patton,  129 
Ind.  472l  See  Omslaer  ▼.  Philadelphia  Ca,  81  Fed.  Rep.  364 ;  Emerson  ▼. 
Powell,  8  Allen,  410,  on  the  question  of  liability  for  leakaga 

Statutory  liability. —  R  &,  sea  8661a,  imposes  the  du^  on  natural-gas 
company  to  keep  gas  under  its  control,  rendering  it  liable  in  damages  for 
injury  by  explosion,  although  not  negligent  in  regard  thereta  Gbb  Fuel 
Ga  ▼.  Andrews,  60  O.  a  696. 

Sec.  938.  Petition  for  negligent  excayatlons  near  plaint- 
irs  building.— 

That  on  the dav  of  ,  18 — y  the  plaintiff  was  the 

owner  in  fee-simple  of  the  following  real  estate,  to  wit,  lot 

,  in  block ,  in  the  city  of ,  in county,  state 

of  Ohio,  with  the  dwelling-house  thereon;  said  premises  ad- 
joined certain  lands  of  the  defendant,  and  said  dwelling-house 
of  right  rested  upon  and  was  supported  in  part  by  said  con- 
tiguous lands  ana  by  the  strata  under  the  same. 

That  on  the day  of ,  18 — ,  the  defendant  wrong- 
fully and  negligently  dug  on  the  lot  adjoining  plaintiff's  said 
lot,  owned  by  said  defendant,  deep  excavations  for  the  purpose 
of  erecting  a  building  adjoining  plaintiff's,  digging  such  exca- 
vations a  depth  of feet  and  within  — : —  feet  of  plaint- 

iff^s  building,  and  defendant  failed  and  neglected  to  place 
proper  supports  in  said  excavation  so  as  to  securely  protect 
the  foundation  to  plaintiff's  said  building. 

That  by  reason  of  the  digging  of  said  excavation,  and  of 
the  negligence  of  said  defendant  to  take  the  proper  precau- 
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tions  to  protect  the  foundation  to  plaintifTs  building,  the  same 

gave  away feet,  thereby  causing  plaintiff's  said  building 

to  drop feet  and  break  the  wall  thereof.   [Stats  damageaJ] 

[Prayer.'] 

Sec.  939.  Petition  against  owner  of  yehicle  for  negligence 
In  drlylng  same  against  yehicle  of  another. — 

That  heretofore,  on  the  day  of  ,  18 — ,  the  said 

plaintiff,  at ,  was  the  owner  of  a  certain  carriage,  of  the 

value  of dollars,  and  of  a  certain  horse,  then  and  there 

drawing  the  same,  and  in  which  said  carriage  the  said  plaint- 
iff was  then  riding  in  and  along  a  certain  public  and  com- 
mon highway.  Said  defendant  was  also  then  and  there  the 
owner  of  a  certain  other  carriage  and  horses,  which  were 
then  and  there  under  the  care,  government  and  direction 
of  [a  certain  person,  then  the  servant  of]  the  said  defendant, 
who  was  then  and  there  driving  the  same  in  and  along  the 

said  highway,  to  wit,  at .    That  said  defendant  [by  his 

said  servant]  so  carelessly  and  improperly  drove,  iroverned 
and  directed  his  said  carriage  and  horses,  that  by  and  through 
the  carelessness,  negligence  and  improper  conduct  of  the  said 
defendant  [by  his  said  servant]  in  that  behalf  [one  of  the  hind 
wheels  of]  the  said  carriage  of  the  said  defendant,  without 
the  fault  of  the  plaintiff,  then  and  there  ran  and  struck  with 
great  force  and  violence  upon  and  against  the  said  carriage  of 
the  said  plaintiff,  and  thereby  crushing,  breaking  to  pieces, 
damaging  and  destroying  the  same  [and  one  of  the  wheels, 
and  tne  splinter-bar  and  one  of  the  shafts  thereof],  thereby 
rendering  plaintiff's  said  carriage  of  no  use  or  value  to  the 
said  plaintiff,  and  said  plaintiff  was  thrown  out  with  great 
force  and  violence  from  and  off  his  said  carriage  upon  the 
^oand,  thereby  injuring  him  in  the  following  manner:  [State 
tnjury  and  damages.'^ 

Wherefore  the  plaintiff  says  that  he  is  damaged  in  the  sum 
of dollars,  for  which  he  demands  judgment. 

Sec.  940.  Petition  for  negligently  failing  to  protest  Mil 
of  exchange. — 

[Caption  and  formal  averments.'] 

On  the (fay  of ,  18 — ,  plaintiff,  being  the  owner  of 

and  desiring  the  collection  of  a  certain  bill  of  exchange,  duly 
transmitted  and  delivered  the  same  to  the  First  ^National 
Bank  of for  collection,  a  copy  of  which  bill  with  the  in- 
dorsements thereon  is  as  follows:  [Copy  and  indorsements.] 

The  defendant  thereupon  for  a  valuable  consideration  re- 
oeived  said  bill  of  exchange  and  agreed  to  collect  the  same 
for  plaintiff,  and  it  thereby  became  the  duty  of  said  defend- 
ant under  said  contract  to  present  the  same  to  A.  B.  for  ao- 
oeptance  and  payment,  and  in   case  the  said  A.  B.  did  not 
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accept  or  pay  the  same,  said  defendant  agreed  to  cause  the 
said  bill  to  be  properly  and  duly  protested  according  to  law. 
Plaintiff  farther  states  that  said  A.  B.  did  not  acci^pt  or  pay 
said  bill  of  exchange,  and  that  said  defendant  did  thereupon 
negligently  fail  to  have  said  bill  of  exchange  protested  accord- 
ing to  law,  and  wholly  failed  and  neglected  to  place  said  bill 
of  exchange  in  the  hands  of  a  notary  public  that  the  proper 
steps  might  be  taken  to  charge  the  drawer  and  inaorsers 
thereof,  and  that  by  reason  of  defendant's  negligence  in  this 
behalf  said  bill  of  exchange  was  wholly  lost  to  {)laintiff,  to  his 
damage  in  the  sum  of  $ ,  for  which  he  asks  judgment. 

Note. —  As  to  duties  and  liabilities  of  bank  in  making  collectionsi  see 
ante,  sea  284. 

See.  941 «  Petition  against  railroad  company  for  injury 

by  collision  with  horse  and  wagon  at  street  crossing. — 

Plaintiff  complains  of  the  defendant,  the Eailroad  Com- 
pany, a  corporation  created  under  the  laws  of  Ohio,  for  that 
the  said  defendant,  before  and  at  the  time  of  the  committing 

of  the  grievances  hereinafter  mentioned,  to  wit,  on  the 

day  of ,  18 — ,  was  the  owner  and  in  possession  of  a  cer- 
tain railroad  and  operating  the  same  through  the  city  of  C, 
and  leading  from  the  city  of  C.  to  the  city  of  D.,  in  said 
state  of  Ohio,  and  of  certain  cars  and  a  locomotive  running 
thereon.  The  plaintiff  further  says  that  he  was  then  the 
owner  and  in  possession  of  one  wagon,  two  horses  and  one 

double  set  of  harness,  of  the  value  of  $ ,  and  on  said 

day  of J  18 — ,  a  locomotive  and  train  of  cars,  so 

owned  and  in  the  possession  of  the  defendant,  was  bo  care- 
lessly and  negligentlv  managed  and  run  by  it.  its  agents  and 
servants  in  its  behalf,  through  the  said  city  of  C,  and  across 
G.  street,  a  public  street  in  said  city,  and  at  such  great  rate  of 
speed  and  without  signals  or  other  warning,  as  to  strike  the 
said  horses  and  wagon,  killing  the  said  horses  and  utterly  de- 
stroying the  said  wagon  and  harness,  without  any  fault  or 
neglect  whatever  on  the  part  of  the  plaintiff,  his  agents  or 
servants.  And  the  plaintiff  further  says  that  said  horses 
were  struck  and  killed  and  said  wagon  with  said  harness  was 
struck  and  wholly  destroyed,  so  as  aforesaid,  solely  through 
and  by  the  carelessness  and  negligence  of  said  defendant,  its 
agents  and  servants  engaged  m  the  operation  and  manage- 
ment of  said  railroad  train,  to  the  damage  of  the  plaintiff  in 
the  sum  of  $ . 

Wherefore  the  plaintiff  prays  judgment  against  the  defend- 
ant for  the  sum  of  $ ,  with  interest  from ,  18 — ,  and 

for  costs.  L.,  K.  &  K.,  Attorneys  for  Plaintiff. 

Note. —  From  C,  H.  &  D.  R  R  Ca  t.  Brigel  Supreme  Court,  unreported, 
Na  1716.  Judf^ment  in  favor  of  petitioQer  affirmed.  See  Railway  Ca  ▼• 
Schneider,  45  O.  a  67a 


CHAPTER  67. 


NUISANCEL 


942.  Naiaanoe  defined. 

M8L  Nuisanoe — Aotioii  at  law 
for  damage& 

M4  Petition  for  damages  for 
operating  tannery  so  as 
to  become  a  nuisance. 

04&  Petition  for  damages  for 
nuisance  arising  from  the 
keeping  of  stock-yarda 

ML  Petition  for  damages  by  re- 
moving party-wall. 

047.  Petition  for  obstructing 
right  of  way. 

048L  Petition  for  projection  of 
building  over  another's 
land. 


949.  Nuisance  —  Remedy  in 

equify. 

950.  Petition  to  enjoin  the  dis- 

charge of  surface  water 
upon  land  of  another,  and 
for  damages. 

951.  Allegations  charging  that 

a  brewery  is  a  private 
nuisance^  prayer  for  in- 
junction, and  special  m- 
jury  to  individual 
962L  Nuisance — Defenses  to  ac- 
tions for. 


Sec.  942.  Nuisance  defined. — A  nuisance  in  law  is  a  wrong- 
ful annoyance  or  injury  or  anything  that  worketh  hurt  or  in- 
convenience or  damage.  That  is  a  nuisance  which  annoys 
and  disturbs  one  in  the  possession  of  his  property,  rendering 
its  ordinary  use  and  occupation  physically  uncomfortable  to 
him.  The  law  will  afford  redress  by  giving  damages,  and, 
when  the  cause  of  the  annoyance  is  continuous,  equity  will 
interfere  and  restrain  the  same.^  An  actionable  nuisance  is 
anything  wrongfully  done  or  permitted  which  injures  or  an- 
noys another  in  the  enjoyment  of  his  legal  rights.'  What 
amount  of  annoyance  or  inconvenience  will  constitute  a  nui- 
sance depends  on  varying  circumstances,  and  cannot  be  pre- 
cisely defined.*    The  action  abates  by  the  death  of  either 

iCnimp  ▼.  Lambert,  L  R  8  Eq.  ^Railroad  Ga  v.  Carr,  88  O.  a  458; 

409;    Railroad   Ca  ▼.  Church,  108  Cooley  on  Torts,  p.  666;  Columbus 

U.  &  829.   See  Cardington  v.  Fred-  Gas,  etc.  Ca  ▼.  Freeland,  12  O.  a 

ericka,  48  O.  a  446 ;  McClung  ▼.  Coal  892. 

&  Coke  Ca,  81  W.  L.  B.  9  (Ham.  Ca  >  Columbus  Gas^  etc.  Ca  v.  Free- 

C.  P.,  1898),  and  authorities  reviewed.    Iand»  tupra, 
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party.'    There  are  two  remedies  for  a  nuisance:  one  at  law, 
the  other  in  equity.* 
Sec,  943.  Naisance  — Action  at  law  for  damages. — The 

same  rule  as  to  sustaining  special  damages  from  a  nuisance 
applies  to  an  action  at  law  by  an  individual  as  in  equity,  and 
no  recovery  can  be  had  by  an  individual  for  damages  on  ac- 
count of  a  public  nuisance,  unless  he  has  sustained  an  injury 
different  from  that  of  others ;  and  this  is  so  whether  it  be 
a  private  or  public  nuisance.*  Where  several  injuries  are  al- 
leged in  a  petition,  the  amount  of  damages  caused  by  each 
should  be  stated.^  There  are  some  instances  where  the  law 
will  presume  damages,  rendering  proof  of  actual  damages 
unnecessary.*  Where  an  act  innocent  in  itself  becomes  in- 
jurious only  by  reason  of  particular  circumstances,  the  peti- 
tion should  contain  a  full  statement  of  the  facts  showing  the 
wrong  and  damages  resulting  therefrom.* 

The  petition  must  state  fully  all  of  the  facts  which  in  law 
constitute  a  nuisance  from  which  the  plaintiff  has  suffered ; 
an  injury  of  a  character  different  from  that  alleged  cannot  be 
shownJ  An  owner  of  property  not  in  possession  cannot  com- 
plain of  a  nuisance  upon  it  when  he  has  not  suffered  any  spe- 
cial damages.  The  only  injury  he  could  sustain  in  such  a  case 
would  be  a  diminution  of  rent  or  the  expense  of  making  re- 
pairs.* The  actual  damages  from  the  nuisance  in  such  a  case 
may  be  properly  recoverable  by  the  person  in  possession  though 

1 R  a,  sec.  5144,  amended,  90  O.  L.  Me.  161 ;  74  Am.  Dec.  482,  and  note ; 

140 ;  Cardington  v.  Fredericks,  suprcu  Doolittle  v.  Supervisors,  18  N.  Y.  155 ; 

sSeG&  948,  944,  post  Turnpike  Ca  t.  Railroad  Ca,  41  Cal. 

sSchlueter  v.    BillingUam,  14  W.  662;  Aran  t.  Schallenberger,  41  Cal. 

Lk  B.  224    See  sec.  944,  post;  Francis  449 ;  Atwood  v.  Bangor,  88  Ma  582 ; 

▼.  Schoellkopp,  58  N.  T.  152 ;  Barkau  22  AtL  Rep.  466 ;  Wallejr  ▼.  Ditch 

▼.  Knecht,  10  W.  L.  K  842;  Ett  v.  Ca,  16  Cal  579. 

Snyder,  6  Am.  L.  Rec.  416.    Under  ^Grandona  v.  Lovdal,  78  Cal  611; 

some  codes  an  individual  may  sue  to  12  Am.  St  Rep.  121. 

abate  a  public  nuisance  and  recover  ^Chatfield  v.  Wilson,  27  Vt  670. 

damages,  though  the  injury  is  sus-  *  Hess  v.  Lupton,  7  O.  (Pt,  IX  216.  It 

tained  by  the  public  m  general  Har-  is  not  necessary  to  charge  a  defend- 

ley  V.  Brick  Co.,  83  la.  78 ;  48  N.  W.  ant  with  negligence.    Powder  Ca  v. 

Rep.  1000.     The  complaint  in  such  Tearney,  28  N.  K  Rep.  889(111,  1890). 

cases  must  therefore  allege  the  special  "O'Brien  v.  St.  Paul,  18  Minn.  176- 

damages  sustained.    Farrelly  v.  Cin-  180. 

cinnati,  2  Disn.  516:  Clark  v.  Railway  >  Dieringer  v.  Wehrman,  12  W.  L 

Ca,  70  Wis.  593 ;  Brown  v.  Watson,  47  B.  22a 
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not  the  owner  of  the  premises.^  An  owner  of  real  estate  who 
places  a  nuisance  upon  it  and  demises  it  to  another  is  liable 
for  any  injury  sustained  therefrom.'  And  he  is  liable  where 
he  suffers  a  nuisance  to  be  created  by  another  in  the  prosecu- 
tion of  a  business  for  his  benefit  for  an  injury  resulting  there- 
from to  a  third  person.*  An  action  may  be  sustained  in  one 
state  for  damages  to  property  occasioned  by  the  diversion  of 
water,  although  the  act  was  committed  in  a  sister  state.*  An 
action  may  also  be  maintained  for  the  recovery  of  damages 
for  a  nuisance  which  consists  in  preventing  surface  water 
from  flowing  in  its  natural  course,  causing  it  to  flow  upon  the 
land  of  another.*  An  allegation  setting  forth  a  wrongful 
structure  and  its  prevention  of  the  natural  flow  of  water  is 
sufQcient  to  show  an  injury.*  An  interference  with  subter- 
ranean or  percolating  waters  is  an  injury  which  may  be  prop- 
erly classed  under  this  head,  and  is  a  subject  upon  which  the 
law  has  been  variously  declared.  Some  courts  hold  that  an 
excavation  on  an  owner's  land,  as  by  digging  a  well  which 
draws  off  the  water  from  the  land  of  another,  is  damnum 
absque  injuria?  An  action  cannot  be  sustained  for  any  ob- 
struction or  diversion  of  water  of  a  stream  for  any  purpose 
unless  the  damage  occasioned  thereby  is  material  or  substan- 
tial.* Kor  can  an  action  be  sustained  for  the  flowing  back  of 
waters  by  a  dam  in  the  body  of  a  stream  unless  some  actual 
injury  is  sustained.*  But  where  an  embankment  has  been 
dug  which  turns  the  water  of  a  river  from  its  natural  channel 
and  causes  the  same  to  overflow,  inundate  and  injure  the  lands 
of  another,  an  action  for  damages  will  lie.^* 

It  is  a  well-understood  rule  of  law  that  every  property 
owner  upon  a  stream  is  entitled  to  the  enjoyment  of  the  same 
without  any  interruption  by  another.  One  property  owner 
may  change  the  course  of  the  stream  upon  his  own  land  if  he 
restores  it  to  its  proper  channel  before  leaving  his  premises 

1  Hopkins     v.    Railroad     Ca,    6  •  Toothe  ▼.  Clifton,  22  O.  a  347. 

Mackey,  811.  *  Toothe  ▼.  Clifton,  mprcu 

»  McElvaine  ▼.  Wood,  2  Handy,  166.  '  Greenleaf  ▼.  Francis,  18  Pick.  117. 

» Clark  ▼.  Pry,  8  O.  a  86a    The  •  McElroy  v.  Goble,  6  O.  a  187. 

rule  of  damages  is  the  injury  actually  *  Cooper  y.  Hall,  5  O.  821. 

sustained  at  the  oommenoement  of  i*6yrd  v.  Blessing,  11  O.  a  866,  and 

the  suit    Thayer  ▼.  Brook,  17  0. 489.  cases  cited. 

*  Thayer  ▼.  Brook,  suprcu 
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and  does  not  injure  the  lower  property  owner.  All  diversions 
of  water  from  a  water-coarse  are  not  anlawfol,  and  must  de- 
pend upon  the  circumstances.^  When  a  person  materially 
diverts  water  from  a  natural  water-course  which  has  a  peculiar 
value  for  certain  purposes,  whether  such  course  be  above  or 
below  the  surface  of  trhe  earth,  thereby  causing  a  substantial 
injury  or  damage  to  an  upper  proprietor,  he  is  not  remitted 
to  his  action  for  damages,  but  may  restrain  such  wrongful 
diversion.' 

The  discharge  of  fireworks  in  the  streets  of  a  city  is  per  se 
a  public  nuisance,  and  all  who  are  concerned  therein  are  liable 
in  damages  for  any  injury  occasioned  thereby.*  An  action 
will  also  lie  for  the  recovery  of  damages  caused  by  a  nuisance 
which  affects  the  health  of  a  person.^  A  verdict  and  judg- 
ment in  an  action  for  a  nuisance  is  not  conclusive  evidence  of 
a  right  to  recovery  in  a  subsequent  action  between  the  same 
parties  for  a  continuance  of  the  nuisance.* 

Sec.  944.  Petition  for  damages  for  operating  tannery  so 
a9  to  become  a  nuisance. — 

[Ca^ption  and  formal  averments.'] 

That  for  more  than years  last  past  plaintiff  has  been 

and  is  now  the  owner  and  m  possession  of  the  following  de- 
scribed property  in  the  city  of  ,  county  of ,  Ohio: 

^Description.'] 

That  plaintiff  has  during  all  this  time  used  and  occupied 
said  premises  as  [state  what^  as:  and  for  a  water-cure  establish- 
ment and  hotel.  That  plaintiff  has  at  great  expense  furnished 
and  equipped  said  hotel,  etc. ;  and  that  by  reason  of  its  loca- 
tion it  bad  acquired  a  great  reputation  and  was  visited  by  a 
large  number  of  persons,  and  would  now  be,  if  it  were  not  for 
the  nuisance  maintained  by  the  defendants  hereinafter  set 
forth]  [or^  as  a  dwelling-house]. 

That  the  defendants  have  since  the  construction  of  said 

plaintiff's  premises,  to  wit,  on  or  about ,  18 — ,  constructed 

a  building  [describe  where]^  in  which  they  have  since  the 

day  of ,  18 — ,  carried  on  the  business  of  tanning  and  cur- 
rying hides  and  manufacturing  and  finishing  leather  in  their 
said  premises,  and  have  purchased  large  quantities  of  hides, 
and  have  manufactured  the  same  into  leather,  and  have  also 

iMazweU's  Code  PIdg.,  439;  Caa-  *  Cameron  v.  Htister,  22  W.  L.  R 

talia  Trout  Club  Ca  ▼.  Castalia  Sport-  884 ;  Spier  v,  Brooklyn.  136  N.  Y.  9 ; 

ing  aub.  8  O.  G  a  194  80  W.  L.  B.  865. 

>  Castalia  Trout  Club  Ca  v.  Castalia  ^  Story  ▼.  Hammond,  4  O.  877. 

Sporting  Club,  suprcu  ^Sheppard  ▼.  Willis,  19  O.  142. 
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rendered  the  fleshings  and  refuse  from  such  hides  on  said 
premises,  and  have  constantly  exposed  to  the  air  on  said  prem- 
ises large  quantities  of  hair,  fleshings  and  animal  matter  as 
well  as  tan  bark  and  other  offensive  matter,  and  have  thereby 
caused  noxious  vapors,  offensive  odors  and  smoke  and  soot  to 
invade  the  premises  of  plaintiff,  and  have  tainted  and  cor- 
rupted the  atmosphere  in  and  about  said  premises,  and  have 
thereby  rendered  plaintiff's  said  premises  unwholesome,  un- 
comfortable and  unfit  for  habitation  and  wholly  unfit  for  the 
purpose  of  [state  what^  dwellmg  or  otherwise]^  and  have  rendered 
the  premises  of  little  or  no  value.  That  the  occupancy  of 
plaintiff  has  been  thereby  rendered  intolerable,  and  by  reason 
of  the  premises  the  plaintiff  has  suffered  damages  in  the  sum 
of  $— — ,  for  which  ne  asks  judgment  against  said  defendants. 

See.  946.  Petition  for  damages  for  nuisance  arising  from 

the  iLeeping  of  stoctyards. — 

[Caption.'] 

The  plaintiff  is  the  owner  in  fee  and  occupying  the  follow- 
ing premises  situate  in  the  city  of ,  county  of ,  and 

state  of  Ohio,  to  wit :  [Deaorivtion].  [Then  stats  purpose  for 
which  premises  are  usea^  as:  That  said  premises  were  used  by 
himself  and  his  tenants  for  stores  and  dwelling-houses.] 

That  the  defendant  has  been  during years  last  past  the 

owner  and  in  possession  of  lot  No. [aescription]^  diago- 
nally across  the  street  from  the  premises  of  plaintiff. 

Tnat  the  defendant  has  kept  and  maintained  on  the  said  lot 
(luring  the  past  [state  time\  and  now  keeps  sheds,  yards  and 
pens,  where  he  kept  and  allowed  to  be  kept,  and  still  keeps, 
cattle,  calves,  sheep  and  hogs,  for  market  ana  otherwise.  That 
the  animals  have  caused  offensive  and  noxious  smells  and  loud 
and  offensive  noises,  and  the  pens  have  caused  offensive  and 
noxious  smells,  particularly  annoying,  disturbing  and  injuring 
the  plaintiff  in  the  occupation  of  said  premises  and  greatly 
lessening  the  value  thereof,  and  reducing  the  rental  value 

thereof,  to  his  damage  in  the  sum  of  $ ,  for  which  sum  he 

asks  judgment  against  said  defendant. 

Note. —  A  nuisance  to  be  actionable  must  materially  affect  or  impair  the 
comfort  or  enjoyment  of  individuals  or  the  use  or  value  of  property.  Stad- 
ler  y.  Orieben,  61  Wi&  (KK).  No  person  is  liable  as  for  a  nuisance  merely 
because  be  keeps  a  stock-yard,  unless  he  keeps  it  in  such  a  manner  as  to 
interfere  with  the  comfort  of  persons  or  impair  the  value  of  property.  Id.  * 
Pennoyer  v.  Allen,  66  Wia  611. 

Sec.  M6.  Petition  for  damages  by  remoYing  party-wall. — 

Plaintiff  is  and  has  been  since  the day  of ,  18 — ^ 

tne  owner  of  a  house,  No. , street,  in  the  city  of , 

in  the  state  of  Ohio,  adjoining  a  certain  other  house  known 
as  No. , street,  in  said  city,  belonging  to  the  defend- 
ant; that  the  defendant  on  or  about  the day  of ^ 
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18 — ,  wrongfully  deprived  the  plaintiff  of  the  support  to  his 
said  house  by  pulling  down  his  said  adjoining  house  without 
propping^  up  or  in  any  way  supporting  or  securing  the  plaint- 
iff's said  house;  that  the  walls  of  the  plaintiff's  said  house 
were  thereby  cracked,  damaged  and  injured,  to  the  plaintiff's 
damage  in  the  sum  of dollars,  for  which  he  asks  judg- 
ment. 

Sec.  947.  Petition  for  obstrncting  right  of  way. — 

That  on  the day  of ,  18 — ,  plaintiff  was  and  still 

is  the  owner  in  fee-simple  of  a  certain  tract  of  land  at 

\desc7*ihe  shortly]^  and  had  and  ouj^ht  to  have  a  ri^ht  of  way 
from  the  northwest  corner  thereofi  over  defendant's  lands,  U> 

a  certain  public  highway,  known  as  the  road,  with  the 

right  to  pass  and  repass  on  foot  and  with  teams,  wagons  and 
carriages. 

That  the  defendant  on  said  day  [and  while  plaintiff  was  pos- 
sessed of  said  tract  of  land]  wrongfully  obstructed  said  way 

by  building  a  fence  across  it,  and  still  continues,  and  for 

days  continued,  said  obstruction,  thereby  preventing  plaintiff 
from  enjoying  said  way,  to  plaintiff's  damages  in  the  sum  af 
dollars,  for  which  he  demands  judgment. 

Sec.  948.  Petition  for  projection  of  building  over  an- 
other's land. — 

That  before  and  at  the  time  of  the  commission  of  the  griev- 
ance hereinafter  mentioned,  he  was  and  still  is  the  owner  ir 

fee-simple  of  certain  premises,  abutting  on  street,  s^ 

called,  m  \here  describe  the  plaintiff^ s  premises  by  metes  and 
bounds];  yet  the  defendant,  well  knowing  the  premises, 
wrongfully  and  injuriously  kept  and  continued  from  and  upon 
the  wall  of  his  premises  adjoining  those  of  the  plaintiff  as 
aforesaid,  a  certain  building  projecting  and  overhanging  the 
plaintiff's  said  premises,  and  before  then  wrongfully  projected 
and  built,  projecting  as  aforesaid  for  a  long  space  oi  time,  to 

the  plaintiff's  damage  in  the  sum  of  dollars,  for  which 

he  asks  judgment. 

Sec.  949.  Nuisance  —  Remedy  in  equity. —  The  restraint  of 
an  established  nuisance  is  an  admitted  ground  of  equity  juris- 
diction. Yet  it  is  well  understood  that  equity  will  not  interfere 
where  the  injury  is  of  such  nature  that  an  action  at  law  will 
afford  adequate  redress,  unless  the  party  seeking  aid  brings 
himself  within  the  clearest  principles  of  equitable  relief.^    It 

iMcCord    ▼.    Eiker,  12    O.   888;  Eiker,  supra;   Wood   on  Nuisance, 

Goodall   ▼.  Crofton,  83   O.  8.  271.  sees.  85,  80.    In  all  cases  it  must 

The  ground  upon  which  relief  in  clearly  appear  that  the  thing  to  be 

equity  is  biised  is  that  it  will  cause  prohibited  is  a  nuisance  and  is  of 

an  irreparable  injury.     McCord  v.  such  character  that  it  wiU  cause  ir- 
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has  been  said  that,  where  there  is  an  adequate  remedy  in 
an  action  for  damages,  the  plaintiff  must  first  establish  his 
right  at  law  before  seeking  aid  in  equity ;  and  that  where  it 
has  not  been  so  established,  and  is  of  a  doubtful  character, 
relief  will  not  be  granted  in  equity.^  This  rule,  however,  is 
confined  to  cases  where  the  right  of  the  plaintiff  is  of  a  doubt- 
ful or  questionable  character,  and  cannot  be  applied  where  it 
is  perfectly  clear,*  as  an  injunction  will  ordinarily  lie  in  the 
first  instance  where  it  is  a  nuisance  per  ae?  It  is  not  al- 
ways essential  that  the  injury  arising  from  the  nuisance  be 
shown  to  be  inevitable  to  maintain  the  action.^  Equity  will 
not  only  restrain  an  existing  nuisance  but  will  prevent  the 
creation  of  one/  and  in  such  cases  the  pleader  should  exercise 
great  caution  in  setting  forth  the  facts,  so  as  to  clearly  show 
that  a  nuisance  will  be  created,  which  must  be  done  not  upon 
mere  belief  but  from  actual  knowledge."  An  individual  may 
have  two  remedies  for  a  nuisance,  depending  upon  the  cir- 
cumstances ;  namely,  one  for  damages  which  have  already  been 
sustained,  and  another  in  equity  to  restrain  its  further  com- 
mission.^ Where  it  is  of  such  a  permanent  character  as  will 
cause  loss  of  health,  trade,  destruction  of  means  of  subsistence 
or  permanent  injury  to  property,  it  will  be  enjoined." 

Although  it  is  a  genend  rule  that  a  private  action  cannot 
be  sustained  for  a  public  injury,  it  is  equally  well  settled  that 
an  individual  who  suffers  a  special  injury,  different  in  char- 
acter from  that  sustained  by  the  general  public,  may  maintain 
the  action ; "  and  he  must  therefore  aver  special  damages  in 

reparable  injury  at  onoe  if  not  pre-  *  Nicholson  ▼.  Gtotchell,  96  CaL  894 ; 

vented,  before  the  court  will  inter-  81  Paa  Rep.  265. 

fere   by    injunction.     McGuire    ▼,  *  Wood  on  Nuisance,  sea  796. 

Bloomingdale,  1  Toledo  Legal  News,  *  Wood  on  Nuisance^  sees.  796, 798L 

126  (Lucas  Ca  Com.  PI,  1894).  7  Akin  v.  Davis,  11  Kan.  580.    In 

1  €k)odaU  v.  Crofton,  supra;  10  Am.  fact  they  may  be  united  in  one  com- 

Sc  Eng.  Ency.  of  Law,  p.  880 ;  McCord  plaint     Drinkwater  y.  Samble^  46 

V.  EUker,  tupra;  High  on  Inj.,  sea  Kan.   170;    Paddock  y.  Somes,  10 

74a  Ma  226 ;  14  a  W.  Rep.  746 ;  Finch 

>  High  on   Injunctions,  sea  740 ;  y.  Green,  16  Minn.  855 ;  Cedar  Iiake 

Bridge  Ca  y.  Railway  Ca,  6  Paige,  Hotel  Ca  v.  Hydraulic  Ca,  79  Wi& 

56&  297 ;  Wendlandt  y.  Cavenaugh,  86 

*  Babcock  v.  Stock-yard  Ca,  5  a  E.  Wis.  256,  263. 

Green,  296;  Robinson  y.  Baugh,  81  ^  Weber  v.  Gage,  89  N.  H.  182L 

Blioh.  29a  •  Mehrhoff  v.  Railroad  Co.,  51  N.  J. 

L.  5a    See  ante,  sea  948. 
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his  petition.*  It  is  a  nuisance  for  a  person  with  malice  to 
erect  a  barn  in  such  a  manner  as  to  exclude  light  and  air  from 
the  windows  of  the  house  of  his  neighbor,  and  relief  may  be 
had  in  equity  to  prevent  the  same ; '  and  so  with  a  high  screen 
which  is  placed  up  close  to  the  windows  of  a  neighboring 
tenant  so  as  to  destroy  the  view ; '  or  a  well  which  has  been 
dug  for  the  sole  purpose  of  inflicting  damage  to  a  neighbor,^ 
although  the  remedy  may  in  some  instances  be  in  damages.* 
The  entire  obstruction  of  a  navigable  river,  where  it  is  used 
by  the  public,  although  a  public  nuisance,  may  be  restrained 
at  the  suit  of  a  private  individual  who  has  sustained  a  special 
injury ;  *  and  a  tax-payer  may  enjoin  the  trustees  of  a  town- 
ship from  constructing  a  cemetery  so  near  his  dwelling  as  to 
become  a  nuisance ;  ^  and  an  individual  may  also  enjoin  the 
use  of  a  public  street  in  front  of  his  premises  as  a  hackney- 
coach  stand,  in  such  a  manner  as  to  amount  to  an  interference 
with  the  enjoyment  of  his  premises.^  An  individual  property 
owner  may  maintain  an  action  for  nuisance  against  a  railroad 
company  for  keeping  up  dangerous  fires,  generating  and  de- 
positing about  his  premises  noxious  vapors  and  smokes,  and 
for  jarring  and  disjointing  his  house,  making  it  an  uncom- 
fortable and  unwholesome  place  for  a  residence.*  Where  a 
large  number  of  persons  are  deprived  of  the  comforts  of  their 
homes  by  a  nuisance,  they  may  be  joined  as  plaintiffs  in  an 
action  to  enjoin  the  same.^*  But  it  is  held  that,  to  enable  such 
persons  to  join  in  an  action,  an  injury  must  affect  them  all  in 
a  similar  way,  and  that  it  cannot  be  sustained  where  the  in- 
jury to  any  of  them  is  a  distinct  and  special  one.^*    A  private 

1  Sargent  ▼.  Railroad  Ck>.,  1  Handy,  *  Parrott  ▼.  Railroad  Ca,  8  O.  S. 

52;  Shed  v.  Hawthorne,  8  Neb.  179;  880.    See  Euler  ▼.  SoUiTan,  75  Md. 

Francis  t.  SchoeUkopp,  68  N.  Y.  162.  616 ;  28  Atl.  Rep.  845. 

•Kessler  ▼.  Letts,  7  O.  G  C.  lOa  ^Schlueter  v.  Biliingheimer,  14  W. 

s  Burke  t.  Smith,  69  Mich.  880 ;  20  L.  B.  224 ;  Robinson  y.  Baugh,  81 

W.  L.  B.  97.    See^  also,  22  W.  L.  B.  Mich.  290;  Rowbaugham  y.  Jonee» 

74.  47  N.  J.  £q.  887;  20  Aa  Rep.  781 

^Chesley   y.    King,    74    Me.    164;  (1890);  Peck  y.  Elder.  8  Sandf.  126; 

Greenleaf  y.  Francis,  18  Pick.  117;  Cadiegan  y.  Brown,  120  Maaa  498; 

Falloon  y.  Schilling,  29  Kan.  292.  Palmer  y.  Waddle,  22  E:an.  852. 

*  Smith  y.  Putnam,  62  N.  H.  869.  n  Rowbaugham    y.    Jones,   iupra; 

«  Hickock  y.  Hine,  28  O.  a  523.  Herrick  y.  Cleveland,  7  O.  C  Q  470 ; 

T  Henry  y.  Trustees,  48  O.  a  671.  Marseils  y.  Banking  Ckx,  1  N.  J.  £q. 

^Branaham  y.  Hotel  Co.,  89  O.  a  81;  Hinchman  y.  Railroad  Co^  17 

88a  N.  J.  Eq.  75. 
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nnisanoe  may  be  created  by  either  smoke,  soot  or  gases,  and 
if  it  is  continuous  and  of  such  a  nature  as  to  substantially 
a£Fect  physical  comfort  and  health,  it  may  be  permanently 
enjoined.' 

Sec.  960.  Petition  to  enjoin  the  discharge  of  surface  water 
apon  land  of  another^  and  for  damages. — 

[Caption.'] 

That  at  and  during  all  the  times  hereinafter  mentioned  the 
plaintiff  was,  and  still  is,  the  owner  in  fee  and  in  the  actual 

possession  of  the  following  lands,  situate  in  the  county  of 

and  state  of ,  known  and  described  as  follows,  to  wit : 

[Description.'] 

That  the  defendant  herein  is,  and  at  all  times  hereinafter 
mentioned  was,  the  owner  in  fee  and  in  possession  and  occu- 
pancy of  certain  lands  lying  adjacent  to  and  immediately 
west  of  plaintifTs  lands  above  described,  said  defendant's  lands 
being  known  and  described  as  [desoription]. 

That  on  or  about  the day  of ,  18 — ,  the  defendant 

dug  and  constructed  a  fountain  on  his  said  lands  at  a  point 
some  sixty  rods  west  of  the  west  line  of  the  lands  of  this 
plaintiff  hereinbefore  described,  that  is  to  say,  at  a  point  some 
twenty-five  or  thirty  rods  southeast  from  the  northwest  quarter 
of  said  section  thirty-one,  and  thereby  caused  the  subterranean 
waters  to  come  to  the  surface  and  continuously  flow  from  said 
fountain  so  constructed  as  aforesaid,  and  thereupon  defendant 
dag  and  constructed  a  ditch  in  an  easterly  course  from  said 
fountain  through  a  natural  hill  or  embankment  situated  near 
the  west  line  of  plaintiff's  lands,  and  in  and  upon  said  plaint- 
iff's lands,  and  thereby  caused  the  waters  from  said  fountain 
80  constructed  to  flow  through  said  ditch  in  and  upon  and 
over  the  lands  of  plaintiff,  ana  then  and  there  wrongfully  col- 
lected other  waters  in  said  artificial  ditch  so  dug  by  defend- 
ant, and  such  waters  were  also  in  the  same  manner  caused  to 
be  emptied  in  and  upon  the  lands  of  plaintiff,  and  ever  since 
said  day  said  defendant  has  wrongfully  maintained  said  ditch 
and  wrongfully  caused  the  waters  aforesaid  to  flow  in,  upon 
and  over  the  lands  of  plaintiff,  whereby  the  plaintiff's  grass 
was  wholly  spoiled,  etc.     [Here  state  damages  sustained.] 

And  said  plaintiff  further  alleges  that  the  said  fountain  will 
continue  to  flow  and  the  said  waters  of  spring  and  other 
surface  water  will  continue  to  flow  in,  upon  and  over  plaint- 
iff's lands  to  his  ^eat  damage  in  the  future,  unless  tne  de- 
fendant be  enjoined  and  prohibited  from  so  causing  the  waters 
aforesaid  to  flow  througn  said  ditch  and  upon  said  lands,  and 
said  lands  will  thereby  become  entirely  worthless  and  of  no 
value. 

1  McClung  ▼.  Goal  A;  Coke  Ca.  81  W.  L  B.  9  (Ham.  Ckx  G  P.,  1898^ 
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Wherefore  plaintiff  prays  that  the  defendant  be  restrained 
from  permitting  the  waters  aforesaid  to  be  emptied  or  oaased 
to  flow  in,  upon  and  over  the  lands  of  this  plaintiff,  and  from 
permitting  said  ditch  to  be  used  for  conveying  water  to  and 
upon  this  plaintiff's  lands,  and  that  the  plaintiff  have  and  re- 
cover from  the  defendant  the  sum  of  $-- — ^  his  damages  sus- 
tained to  the  date  of  the  commencement  of  this  action,  and 
for  such  relief  as  may  seem  proper. 

Note. —  One  person  cannot  lawfully  discharge  water  through  an  artificial 
channel  directly  upon  the  land  of  another.  Pettigrew  v.  Evansville,  ii5 
Wis.  223 ;  Wendlandt  ▼.  Cavenaugh,  85  Wi&  256. 

Injunction  and  damages, —  It  is  none  the  less  an  action  in  e<iuity  because 
damages  for  past  injury  by  reason  of  the  nuiaanoe  are  claimed.  Cedar 
Lake  Hotel  Ca  v.  Hydraulic  Ck).,  79  Wi&  297;  Wendlandt  ▼•  Cavenaugh,  85 
Wis.  256,  26a 

See.  951.  Allegations  charging  that  a  brewery  is  a  pri- 
yate  nuisance^  prayer  for  injunction^  and  special  injnry  to 
individual. — 

{Formal  averments  as  to  ownership  of  property,  as  in  ante, 
sec.  950.'] 

That  defendant  has  for  several  years  last  past  owned,  and 
does  now  own,  operate  and  maintain  upon  said  defendant's 

E remises,  a  lager  beer  brewery,  malt  house,  ice  houses,  wash 
ouses  and  other  building,  together  with  the  necessary  and 
usual  outhouses,  sheds,  and  usual  and  customary  appurtenances 
tnereunto  belonging,  and  operates  and  uses,  and  has  for  many 
years  last  past  operated  and  used  the  same  daily  in  the  course 
of  its  business.  That  in  so  using  said  premises  and  operating 
its  business  thereon,  said  defendant  causes  and  allows  to  accu- 
mulate great  quantities  of  dirty,  filthy  and  offensive  refuse 
water  and  sewage  and  offal  from  various  substances. 

Plaintiff  alleges  that  he  is  specially  and  peculiarly  injured 
and  damaged  by  the  acts  of  and  by  the  maintenance  and  con- 
tinuance of  the  said  nuisance  by  said  defendant,  in  this,  to  wit, 
that  said  defendant  drains  all  its  sewage,  and  great  quantities 
of  dirty,  filthy  and  polluted  refuse  water  and  other  substances, 
into  an  open  ditch  running  from  and  out  of  said  defendant's 
said  brewery  along  and  within  the  south  line  of  [state  where\ 
and  for  the  full  length  and  along  the  entire  north  boundary 

of  plaintiff's  premises,  and  empties  into  the creek,  which 

flows  and  runs  through  plaintiff's  premises.  That  the  waters 
of  said  creek  in  their  natural  state  are  pure  and  wholesome, 
and  are  valuable  to  the  premises  through  which  they  flow, 
and  add  to  and  enhance  the  value  of  said  lands.  And  that 
from  the  rear  of  said  defendant's  brewery  said  defendant 
causes  and  allows  to  accumulate,  and  sends  over  and  causes  to 
flow  and  wash  on  plaintiff's  premises,  great  Quantities  of  such 
dirty,  filthy  and  polluted  refuse  water  and  other  unwholesome 
substances. 
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That  by  reason  of  said  special  injury  to  plaintiff  his  said 
premises  have  become  greatly  impaired  ana  diminished  in 
valoe,  and  if  said  defendant  be  allowed  to  continue  such  im< 
proper  use  of  its  said  premises,  said  plaintiff's  premises  will 
be  inrther  damaged  ana  injured  and  rendered  unfit  for  a  resi- 
dence, and  plaintiff  will  thereby  suffer  great  and  irreparable 
in  jury. 

w  herefore  plaintiff  asks  that  the  said  defendant  be  enjoined 
from  making  such  improper  use  of  its  premises,  and  that  it 
may  be  required  and  compelled  to  desist  and  refrain  from  ac- 
cumulating or  causing  to  accumulate  and  to  flow  upon,  in 
front  of  or  around  said  premises  of  this  plaintiff  any  sewage 
or  other  filthy,  impure  or  offensive  water,  liquids  or  other  sub- 
stances, and  trom  drainiujg  or  sending  the  same  into  the  creek 
aforesaid  running  through  plaintiff's  premises,  and  from  caus- 
ing said  dirt,  filth,  refuse  water  and  other  unwholesome  sub- 
stances to  wash  upon  plaintiff's  premises,  and  for  such  relief 
as  is  proper. 

NoTiL — The  foregoing  form  is  confined  to  special  injury  to  individual 
for  a  orivate  nuisanoa  Without  such  allegations  a  petition  would  be  de- 
murrable.   See  Meiners  ▼.  Brewing  Ckx,  78  Wia  864. 

Sec.  952.  Nuisance  —  Defenses  to  actions  for. —  Anv  facts 
showing  a  right  by  prescription  to  maintain  a  nuisance,  or 
facts  which  in  equity  show  that  the  plaintiff  should  not  main- 
tain his  case,  may  be  set  up  as  a  defense.^  It  is  said  that  an 
action  will  not  lie  for  an  inevitable  accident,  or  for  a  lawful 
act  done  in  a  lawful  manner,  such  as  changing  the  channel  of 
a  stream,  unless  the  lawful  act  is  performed  in  a  negligent  or 
careless  manner.*  In  an  action  by  a  person  against  a  factory 
which  is  operated  in  such  a  manner  as  to  become  a  nuisance, 
the  defendant  cannot  urge  as  a  defense  that  the  factory  was 
built  before  the  building  of  the  plaintiff  which  he  claims  is  in- 
jured.* Nor  can  the  fact  that  a  person  who  has  knowledge 
that  a  factory  is  being  built,  and  makes  no  objection  thereto, 
be  urged  as  a  defense  in  an  action  for  damages  when  such 
factory  is  operated  so  as  to  become  a  nuisance.^ 

ipennoyer  ▼.  Allen,  61  Wis.  860.  'Fertilizer  Ckx  ▼.  Malone,  78  Md. 
Although  the  defense  of  prescription  268;   20   AtL   Rep.  900;   Common- 
is  not  aTailable  to  a  private  action  to  wealth  v.  Miller,  25  W.  L.  R  97. 
abate  a  nuisanoe.    Meiners  ▼.  Brew-  <  Harley  t.  Brick  Ca,  88  la.  73 ;  48 
ing  Ca,  26  W.  L  R  76;  78  Wis.  864.  N.  W.  Rep.  1000  (1891X 

'Railroad  Ckx  v.  Garr,  88  O.  a  45a 
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Sec  961.  Partition  — Defenses. 
.  962.  Answer  setting  up  interest 
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968b  Answer    of    guardian    ad 
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Sec.  953.  Partition  —  Nature  of  the  action. —  At  com- 
mon law  partition  conld  only  be  made  by  consent,  and  could 
not  be  compelled  by  one  or  more  co-tenants  against  others. 
The  proceeding,  therefore,  adopted  in  this  country  was  re- 
garded at  one  time  merely  as  a  statutory  one  and  not  a  civil 
action.  In  Ohio,  however,  the  statutory  proceeding,  so  called, 
was  abolished,  and  the  action  is  now  part  of  the  code  and 
regarded  as  a  civil  action.  It  is  of  an  equitable  character, 
in  which  no  right  to  a  trial  by  jury  exists,  but  is  subject  to  an 
appeal.  So  far  as  this  question  is  concerned,  however,  it  is 
immaterial  whether  the  facts  stated  in  the  petition  invoke 
equitable  jurisdiction  or  not.^  It  is  a  proceeding  in  rem.* 
While  the  code  plainly  provides  the  method  of  procedure  and 
confers  the  right  of  partition  upon  parties,  it  has  nevertheless 
always  been  a  subject  of  equity  jurisdiction,  especially  where 
a  case  involves  the  settlement  of  questions  peculiarly  cog- 

1  McRobertB  v.  Lockwood,  49  O.  a  v.  Laycock,  38  O.  &  128;  Stableton 

874 ;  Swihart  ▼.  Swihart»  7  O.  C  Q  ▼.  Ellison,  21  O.  a  527. 

888;Barr  V.  Chapman.  7  0.  GC.  864;  'Barr  v.  Chapman,  80  W.  I*  R 

English  ▼.  Monypenny,  6  O.  G  CL  264  And  is  regarded  as  a  matter  of 

664;  Stone  v.  Doeter,  7  O.  G  G  8;  right    Smith  t.  Smith,  10  Paige,  470. 
Corwin  v.  Mace,  86  O.  S.  125 ;  Linton 
1058 


§  d&L]  PARTITION.  1059 

nizable  in  courts  of  equity.  The  special  statutory  mode  of 
obtaining  a  partition  has  never  been  considered  as  conclusive 
of  that  in  equity.^ 

Sec.  964.  TV  ho  may  be  compelled  to  partition. —  Tenants 
in  common '  and  coparceners  may,  under  the  code,  be  com- 
pelled to  make  or  suffer  partition.  A  tenant  for  life  who  buys 
an  individual  share  of  a  reversion  ;*  or  a  person  having  a  right 
of  entry ;  ^  or  an  owner  of  a  fee  subject  to  an  executory  devise 
on  his  own  death  without  issue;'  or  a  guardian  for  minors 
all  of  whom  claim  in  one  right ;  *  or  a  person  who  owns  a 
moiety  interest  and  is  trustee  for  the  other  half,^  may  all  have 
or  compel  partition.  And  where  there  is  an  outstanding  life 
estate  held  by  one  who  does  not  own  a  reversionary  interest 
or  any  remainder,  an  action  for  partition  cannot  be  sustained 
by  the  owner  of  the  reversionary  interest  or  any  remainder.* 
And  the  existence  of  an  ordinary  lease  for  years  under  which 
a  tenant  is  in  possession,  paying  rent  to  the  owner,  is  no  ob- 
stacle.* But  a  reversioner,^*  or  remainderman,^^  or  a  railroad 
company  which  has  purchased  an  undivided  interest  in  an- 
other railroad,  thereby  creating  a  tenancy  in  common,'*  or 
withdrawing  members  of  an  unincorporated  society,'*  can  have 
or  compel  partition.  And  where  a  tenant  has  made  separate 
conveyance  so  that  the  title  of  each  person  is  separate  and 
distinct,  the  other  tenants  cannot  sustain  a  joint  suit  for  par- 
tition against  such  purchaser,  but. must  bring  a  separate  suit 
against  each.'^  Nor  can  a  person  who  has  neither  actual  or 
constructive  possession  have  partition  against  others  holding 
the  premises  in  hostility  to  bis  title,  as  such  a  proceeding 

1  Linton  v.  Lay  cock,  88  O.  S.  128;  554.  See  In  re  Kates,  148  Pa.  St  471 ; 

Corwin  ▼.  Mace,  86  O.  a  125;  Rush  Merrick  v.  Hughes,  86  W.  Va.  856. 

▼.  Rush,  29  O.  a  440;  Penn  v.  Ck>z,  ^Elrod  v.  Bass,  1  O.  Q  C.  89;  Tab- 

16  O.  18a  ler  ▼.  Weisman,  2  O.  a  207. 

»  O.  Code,  sea  5754 ;  Tabler  ▼.  Weis-  •  Werner  ▼.  Glass,  16  W.  L.  R  854. 

man,  2  O.  a  207.  i<»Birbeck  ▼  Spollen,  10  Am.  Law 

s  Morgan  v.  Stale j,  11  O.  889 ;  Tab-  Rec  491. 

ler   V.  Weisman,    supra;   EIrod   v.  "  Davidson  ▼.  Wolfe,  9  O.  74 

Weisman,  1  O.  Q  C.  Sa  "  Railroad  Ckx  v.  Railroad  Ca,  88 

*  Tabler  v.  Weisman,  supra,  O.  a  614 

*  Patterson  v.  Ear]iart»  29  W.  L  R  ^'Gaselys  v.  Separatists  Society,  18 
3ia  O.  a  144 

*  Qondj  ▼.  Shank,  8  O.  416.  i«  In  re  Prentisa,  7  O.  (Pt  2%  12^ 
'English  ▼.  Monypenn}',  6  O.  C.  C 
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would  be  making  a  partition  a  substitute  for  ejectment.^  Nor 
can  a  person  who  owns  an  interest  in  a  land  syndicate,  where 
the  land  is  vested  in  trustees,  with  power  of  division  and  sale 
which  contemplate  a  division  in  the  proceeds,  have  partition.' 
A  guardian  may  appear  for  his  ward  and  do  anything  respect- 
ing the  partition  the  same  as  the  ward  could  if  he  were  of  age 
or  of  sound  mind  ;*  and  the  same  rights  are  extended  to  a  for- 
eign guardian.^  All  interested  persons  oaght  to  be  made  par- 
ties,* such  as  reversioners  and  life  tenants.*  It  is  held,  how- 
ever, that  a  wife  of  a  tenant  in  common  is  not  a  necessary 
party,  as  her  inchoate  right  of  dower  is  divested  by  a  sale;^ 
nor  an  administrator  of  a  deceased  party,  unless  an  accounting 
of  rents  is  desired.* 

Sec.  955*  Proceedings^  where  had. —  The  proceedings  mast 
be  instituted  in  the  county  where  the  estate  is  situate,*  unless 
it  be  in  two  or  more  counties,  in  which  case  it  may  be  had  in 
any  county  wherein  a  part  of  the  estate  is  located.^*  The  pro- 
oeedings  must  be  instituted  in  the  court  of  common  pleas." 
And  an  action  to  set  aside  a  decree  for  partition  should  be 
brought  in  the  county  where  the  land  lies." 

Sec.  956.  The  petition, —  The  petition  must  set  forth  the 
nature  of  the  title  of  the  plaintiff;"  and  the  statute  is  com- 
plied with  if  it  avers  that  the  plaintiffs  and  defendants  are 
the  owners  in  fee-simple  and  the  tenants  in  common  of  the 
real  estate,  and  that  the  plaintiff  is  the  owner  in  fee-simple  of 
the  undivided  one-fourth  and  the  defendants  of  the  remain- 

1  Haskell  v.  Queen,  21  N.  Y.  a  857;  « Scott  ▼.  Guernsey,  48  N.  Y.  10«. 

McMurty  v.  Keifner,  86  Neb.  622;  64  See  Speer  v.  Speer,  14  N.  J.  Eq.  240. 

N.  W.  Rep.  844  (1893) ;  Seymour  v.  •  R.  a,  sees.  5022-2a 

Bickette,  21  Neb.  240;  81  N.  W.  Rep.  w  o.  Ckwle^  sea  6755, 

781.  .  "  O.  Code,  sec.  675a 

"Homer  ▼.  Meyers,  29  W.  I*  R  "Bent   ▼.    MaxweU   Co,  8   West 

408,  citing   Sparling    v.    Parker,    9  Ck>a8t  Rep.  8  (N.  M.). 

Beav.  450 ;  Mallory  v.  Russell,  71  la.  "  O.  Code,  spc.  5756 ;  Morton  ▼.  Out- 

68 ;  Ward  v.  Davis,  8  Sandf.  602.  land,  18  O.  a  88a    Not  only  the  title 

s  R  a,  sec.  5772 ;  Merritt  ▼.  Horn,  of  the  plaintifiE,  but  that  of  the  de- 

5  O.  a  807.  fendant  as  well.    Ramsey  ▼.  Bell,  42 

*0.  Code,  sec.  577a  Am.  Dec.  168;  Harman  v.  Kelly.  14 

BMilligan  v.  Poole,  85  Ind.  64.  O.  502;  45  Am.  Dec.  657;  Canal  Ca 

•  Bell  V.  Adams,  81  N.  Q  118 ;  Mor-  ▼.  Bruly,  45  Tex.  a    The  title  of  the 

gan  V.  Staley,  11  O.  889.  several  tenants  must  be  truly  stated 

7  Weaver  v.  Gregg,  6  O.  a  547,  and  sustained  by  proof.    Harman  v. 

Kelly,  suprcL 
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ing  three-fourths  thereof.*  It  is  not  necessary,  however,  to 
specially  set  forth  the  manner  in  which  the  title  was  derived;* 
bat  where  a  plaintiff  proceeds  to  show  in  his  pleading  how 
he  acquired  title  he  must  state  all  the  facts  necessary  to  vest 
title  in  himself.'  The  code  provides  that  where  title  came  by 
descent  or  devise,  a  partition  cannot  be  ordered  within  a  year 
from  the  death  of  the  ancestor,  unless  the  petition  shall  set 
forth  that  all  the  debts  have  either  been  paid  or  secured  *  or 
that  the  personal  property  is  sufficient  to  pay  the  same.^  An 
allegation  that  the  defendants  have  received  all  the  rents 
and  profits,  and  refused  to  pay  the  plaintiff,  does  not  show  a 
hostile  title.*  It  has  been  held  that  titles  are  not  decided  or 
created  in  partition  proceedings,^  and  that  only  legal  titles 
will  be  considered,  any  equities  existing  in  the  premises  not 
being  prejudiced;'  and  that  suit  should  not  be  brought  under 
the  statute  where  the  title  is  in  controversy,  although  under 
certain  circumstances  the  action  may  be  retained  and  the 
parties  required  to  settle  the  controversy  at  law  before  the 
decree  will  be  rendered.'  Under  former  statutes  it  has  been 
held  that  neither  a  statutory  partition  nor  legal  title  was 
necessary  to  sustain  it,  and  that  a  person  holding  an  equi- 
table title  should  pursue  an  equitable  partition.'®  Other  courts 
adopt  the  rule  that  the  legal  and  equitable  rights  may  all 
be  settled  in  one  action,*'  and  this  is  the  usual  practice.  As 
shown  in  a  subsequent  section,  the  defendant  may  deny  the 
plaintiffs  title,  and  such  disputes  may  be  settled  in  the  action." 

1  Pipes  n  Hobbfl,  88  Ind.  48 ;  Balem  vised  Statutes,  section  6146,  for  the 

7.  Jacquelin,  22  N.  Y.  &  19S.  reason  that  the  security  mentioned 

>  Blakelj  v.  Borufl,  71  Ind.  98L  in  section  5756  is  the  security  pro- 

s  Bell  ▼.  Dangerfleld,  26  Minn.  807.  vided  for  in  section  6146.    Smith  ▼. 

«  As  provided  in  R  a,  sec.  6146.  Montog,  32  W.  L.  B.  153  (C.  S.  C.  1894). 

»  R  a,  sec  5756,  as  amended  88  O.  But  see  Fryman  v.  Fryman,  8  0.  C. 

L.  151.    The  right  of  the  heir^t-law  C.  91. 

to  prosecute  partition  immediately  •  Bolen  v.  Jacquelin,  22  N.  Y.  S.  193. 

upon  the  death  of  the  ancestor  is  '  Tabler  v.  Weisman,  2  O.  S.  207. 

denied  for  the  period  of  one  year,  ®  Williams  v.  Van  Tuyl,  2  O.  S.  330. 

unleus  it  wiU  not  interfere  with  the  ®  Delaney  v.  McFadden,  7  W.  L.  B. 

right  of  the  administrator;  that  is,  ^^^' 

the  right  of  the  latter  to  sell  the  real  „^°  ^yers  v.  Wackman,  16  0.  S.  440 ; 

^^     s       *u                   4.     *  A  u^  Harman  v.  Kelly,  14  0. 502. 

estate  for   the   payment   of  debts.  n  Martindale  v.  Alexander,  26  Ind. 

Swihart  v.  Swihart,  7  O.  G  C.  88a    104. 

The  amended  section  6756  should  be        *'- See  sec.  961 ,  post ;  Emery  v.  Dar^ 

oonstraed  in  connection  with    Re-    ling,  50  O.  S.  160;  O.  Code,  sec.  5756. 
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The  petition  must  set  forth  a  pertinent  description  of  the 
premises  ^  with  reasonable  certainty.'  A  general  description 
snch  as  will  identify  the  property,  sustained  by  proper  proof, 
has  been  held  suflSeient.*  And  each  tenant  in  common,  copar- 
cener or  other  interested  person  should  be  named  as  defend- 
ants.^ It  is  essential  that  the  interest  of  all  persons  should 
be  specifically  and  particularly  set  forth,^  and  a  petition  is 
subject  to  a  demurrer  if  it  fails  to  meet  this  requirement.*  It 
must  be  averred  that  the  parties  had  an  interest  at  the  time 
of  the  commencement  of  the  suit.^  One  tenant  in  common 
may  recover  from  another  his  share  of  rents  and  profits  re- 
ceived by  such  tenant  from  the  estate,  which  may  be  included 
in  the  petition  for  partition.*  Beligious  denominations,  and 
other  societies  or  associations  which  have  acquired  title  to  real 
estate,  are  authorized  to  file  a  petition  for  the  partition  of  their 
property.*  The  pleadings  in  partition  in  which  several  parties 
are  joined  should  be  verified  by  each  party." 

Sec.  957.  Form  of  petition  in  partition, — 

The  plaintiff  has  a  le^l  right  to,  and  is  seized  in  fee-simple 

as  an  heir  at  law  of  C.  P.,  deceased,  of  the  one  undivided 

part  of  the  following  described  real  estate,  situate  in  the 

county  of ,  and  state  of  Ohio,  in  the  township  of : 

iDescription.'] 

The  said  defendants  are  tenants  in  common  with  plaintiff 
in  said  premises.  One-fourth  of  said  premises  belongs  to 
R  T.,  who  is  a  sister  of  the  deceased,  and  who  intermarried 
with  G.  T.,  and  resides  in  the  state  of  C. 

One-fourth  belongs  to  M.  E.  D.,  who  is  a  sister  of  the  de- 
ceased, and  who  intermarried  with  D. 

One-eighth  belongs  to  W.  P.,  who  is  a  son  of  S.  P.,  de- 
ceased, who  was  a  brother  of  C.  P.,  intestate. 

One-eighth  belongs  to  A.  P.,  daughter  of  S.  P.,  deceased, 

aforesaid,  and  who  lives  in  ;  and  one-eighth  belongs  to 

E.  N.  E.,  daughter  of  0.  E.,  deceased,  who  was  a  sister  or  the 

1 0.  Code,  sec.  575e,  7  Brown  ▼.  Brown,  82  N.  R  Rep. 

8  Miller  V.  Miller.  16  Pick.  215.  1128   ffnd.,    1898);    Wintermute   ▼. 

<  Thurston  v.  Minke,  82  Md.  57t         Reese,  84  Ind.  80a 

*  O.  Code,  sec.  5756.  «  O.  Code,  sea  5774 ;  West  v.  Weyen 

8  Miller    v.    Sharp,    48    Cal.    894;  46  O.  a  66. 

Hanner  v.  Silver,  2  Oreg.  886 ;  Moren-  •  R.  a,  sees.  5775-5777. 

hout  V.  Higuera.  82  Cal.  289-295.  ^^  Caldwell  v.  Breshetto^  25  W.  L.  E 

<  Rogers   ▼.    Miller,    48   Ma  878;  7a   See  White  ▼.  Freest  2  G  a  Q  R 
Wintermute  v.  Reese,  84  Ind.  808;  80--32. 

Broad  v.  Broad,  40  CaL  498. 
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said  C.  P.  [ijf  husband  or  wife  has  dower  interest,  so  state  and 
make  them  parties.^ 

[Plaintiff  further  avers  that  all  of  the  debts  and  claims 
against  the  estate  of  the  said  C.  P.,  deceased,  have  been  paid, — 
^ar  secured  to  be  paid],  [or  that  the  personal  property  of  said 
^.  P.,  deceased,  is  sufficient  to  pay  all  the  debts  and  claims  ex- 
isting against  the  estate  of  the  said  C.  P.,  deceased.] 

Tht5  plaintiff  prays  that  by  an  order  of  the  court  his  inter- 
est in  said  premises  may  be  set  off  to  him  in  severalty,  if  the 
same  on,n  be  done  without  manifest  injury;  if  not,  then  that 
the  promises  be  sold  according  to  law,  and  that  partition  be 
made,  and  for  such  proceedings  in  the  premises  as  are  au- 
thori>/sd  by  law. 

Note. — A  petition  without  the  averment  as  to  payment  of  debts,  would 
be  jzood,  but  without  the  averment,  partition  can  not  be  ordered  within 
one  year  from  the  death  of  the  ancestor.    Fryman  v.  Fryman,  9  0.  G.  C.  91. 

Hee.  958.  Allegation  requiring  account  for  rents  and 
profits. — 

The  plaintiff  further  alleges  that  since  he  and  the  defend- 
ants have  owned  said  premises  in  common,  to  wit,  since  the 

day  of ,  18 — ^  the  defendant  C.  D.  has  received  all 

tho  rents  and  profits  arising  therefrom.    That  on  the 

day  of ,  18 — ,  the  plaintiff  requested  said  defendant  0.  D. 

to  account  to  him  for  said  rents  and  profits  so  received  by 
him,  which  he  wholly  failed  and  refused  to  do.  That  plainti^ 
cannot  state  the  exact  amount  of  such  rents  and  profits  so 
received  by  said  C.  D.,  but  to  the  best  of  his  knowledge  and 
belief  they  exceed  $ . 

Plaintia  therefore  asks  that  an  accounting  be  made  of  the 

rents  and  profits  of  said  premises  from  the  said day  of 

f  18 — ,  to  the  date  when  the  partition  shall  be  made. 

Sec.  959.  The  order  and  proceedings  thereunder. — The 

order  is  directed  to  the  sheriff  of  the  county,  commanding  him 
that,  by  the  oaths  of  the  commissioners  appointed,  he  cause  the 
premises  to  be  set  off  and  divided  between  the  parties  in  inter- 
est in  such  a  manner  as  will  be  most  advantageous  and  equi- 
table, the  improvements,  situation  and  quality  of  the  different 
1)arts  being  taken  into  consideration.^  If  the  premises  can  not 
)e  partitioned  without  manifest  injury,  an  appraisement  must 
be  made  and  returned  to  the  court.  It  is  not  necessary  to  em- 
brace this  order  in  the  writ.^  Upon  approval  of  the  return  of 
the  order,  one  or  more  of  the  parties  may  elect  to  take  the 
premises  at  the  appraised  value;'*  and  if  no  such  election  is 
made,  an  order  for  the  sale  by  the  sheriff  may  then  be  made.** 
The  report  of  the  commissioners  need  not  be  unanimous,  a 
majority  being  binding.' 

*  O.  Code,  sec.  5759.    As  to  com-  *  O.  Code,  sec.  5762. 

missioners'  duty  when  more  than  *  O.  Code,  sec.  5764. 

one  tract  is  to  be  partitioned,  see  *»  Nicliols  v.  lialser,  1  O.  C.  C.  47; 

sec  5760.  Freeman  on  Part.,  sec.  523. 

2  Ellis  V.  Hicks,  11  W.  L.  B.  275. 
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See.  960.  Amfeable  partition, —  Before  a  writ  of  partition 
is  issued  the  parties  may  appear  in  court  and  consent  to  a 
partition  of  the  estate  agreeably  to  the  prayer  and  facts  set 
forth  in  the  petition,  which  when  made  and  recorded  shall 
be  valid  and  binding  between  the  parties.^  A  parol  partition, 
if  fair,  is  binding  where  there  has  been  a  long  acquiescence 
and  acts  of  confirmation  on  the  part  of  the  parties,'  or  when 
followed  by  due  execution.* 

Sec.  961.  Partition — Defenses. —  The  pleadings  in  parti- 
tion are  like  those  in  other  actions.  A  defendant  may,  when 
the  petition  fails  to  make  the  necessary  averments  as  to  title 
or  interest  or  names  of  the  tenants,  file  a  demurrer  thereto.^ 
It  is  equally  essential  that  a  defendant  set  forth  the  nature 
and  extent  of  his  interest  in  the  same  manner  in  which  the 
plaintiff  is  required  to  do.'  An  answer  denying  that  the 
plaintiff  has  any  title  in  the  premises  does  not  oust  the  juris- 
diction of  the  court,  as  such  disputes  may  be  tried  and  deter- 
mined in  the  proceeding,*  and  the  respective  interests  of  the 
parties  settled,^  though  this  is  disputed.*  An  answer  which 
alleges  that  the  boundaries  of  the  land  are  not  sufficient  to 
locate  it,  and  that  therefore  no  title  passed,  is  a  frivolous  de- 
fense.* 

Sec.  962.  Answer  setting  up  interest  and  Joining  in 

prayer. — 

And  now  the  defendants,  A.  P.  (who,  since  the  commence- 
ment of  this  suit,  has  intermarried  with  one  G.  L.  and  is  now 

A.  L.^  and  W.  H.  P.,  come  and,  for  an  answer  to  the  petition  of 
the  plaintiff,  say  that  they  admit  that  they  are  tenants  m  com- 
mon with  the  plaintiff  and  their  co-defendants  as  set  forth  in 
said  petition,  and  have  a  legal  ri^ht  to,  and  are  seized  in  fee- 
simple,  as  heirs  at  law  of  C.  P.,  deceased,  who  died  intestate, 
seized  of  the  premises  in  said  petition  described,  and  in  the 

1 R  a,  sea  6761.  v.  Reid,  104  HI  609 ;  Forder  y.  Davia^ 

>  Docktermann  ▼.  Elder,  27  W.  L.  88  Ma  116 ;  Gore  v.  Dickinson,  11  Sa 

B.  196.  Rep.  743  (Ala.,  1892). 
•McKnight  v.  Bell,  21  Pittsb.  L.  J.       7  Emery  v.  Darling,  60  O.  a  160; 

/8;  24  W.  L.  R  87a  Morenhout  ▼.  Higuera,  82  CaL  289, 

« Broad   ▼.   Broad,   40    CaL   498;  Bollo  ▼.  Navarro^  88  CaL  466,    See 

Rogers  ▼.  Miller,  48  Ma  878 ;  Winter-  sea  966,  po8t 

mute  ▼.  Reese,  84  Ind.  808.  *  Freeman  on  Partition,  sea  602b 

^  Freeman  on  Partition,  sea  499.  *  Atkinson  ▼•  Mclntyre^  90  N.  GL 

•  Perry  v.  Richardson,  27  O.  a  110 ;  147, 

Hogg  ▼.  Beerman,  41  O.  a  81 ;  Gage 
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proportion  stated  in  said  petition,  and  they  also  ask  that  their 
interest  in  said  premises  may  be  partitioned  as  prayed  for  in 
said  petition,  except  that  they  ask  that  the  one-fourth  interest 
of  said  R  T.  may  oe  partitioned  among  her  children  and  heirs 
at  law,  said  L.  S.,  M.  H.  and  T.  O.  S.,  each  of  an  undivided 
one-twelfth  part  thereof,  and  that  they  may  have  all  other 
and  further  relief  in  the  premises. 

P.  &  R,  Attorneys  for  Defendants. 

Sec.  963.  Answer  of  guardian  ad  litem. — 

Now  comes  T.  8.  W.,  heretofore  appointed  guardian  ad 
litem  of  T.  G.  S.,  minor  heir  of  R.  T.,  deceased,  and,  for  his 
separate  answer  on  behalf  of  his  said  ward  says  that  he  has 
no  knowledge  of  the  matters  and  things  set  forth  in  the  peti- 
tion of  said  plaintiff,  and  the  allegations  contained  in  the 
cross-petitions  filed  in  said  cause,  wherefore  he  denies  the  same 
and  demands  the  proof. 

T.  S.  W.,  Guardian  ad  Litem. 

NoTE.^See  ante,  8ec  954,  P-  924,  n.  a 

Sec.  964.  Answer  setting  up  adyancements  made.— 

[Caption^ 

That  on  the day  of ,  18 — ,  at ,  one  A.  B.,  the 

father  of  the  parties  to  this  action,  died  intestate,  leaving  no 
wife  surviving  him,  the  owner  in  fee-simple  and  in  possession 
of  the  real  estate  described  in  the  petition,  leaving  the  parties 
hereto  his  only  children  and  heirs  at  law. 

That  he  owned  no  other  property  at  the  time  of  his  death. 

That  on  the dajr  of ,  18—,  said  A.  B.  conveyed  to 

the  plaintiff  the  following  real  estate  in  the  county  of , 

state  of [dsscrihe  U\  as  an  advancement  to  plaintiff  and 

in  full  of  his  interest  in  nis  estate,  and  plaintiff  accepted  the 
same  as  such  advancement  in  full  of  his  interest  of  any  and 
all  property  that  might  be  owned  by  said  R  F.  at  his  death. 

[Or,  if  not  in  full  of  his  interest^  say:  That  the  real  estate 
{or  oiher pr<^^ertyy  if  so)  so  conveyed  to  plaintiff  was  of  the 

value  of dollars,  which  sum  should  be  deducted  from  his 

distributive  interest  in  the  whole  estate.] 

Wherefore  they  ask  judgment  that  said  real  estate  [^r,  sum 
of  -^^  dollars]  be  taken  into  account  in  arriving  at  the  in- 
terest of  the  parties  in  said  real  estate,  and  that  the  same  be 
partitioned  accordingly. 

NoTK.— Advanoementa  should  be  specially  pleaded.  Kepler  v.  Kepler, 
2  Ind.  3^3:  DUl  v.  Webb,  61  Ind.  85.  Advancements  paid  to  a  deceased 
son  should  be  charged  to  the  children  of  such  deceased  son.  Parsons  v. 
Parsons,  52  0.  S.  470. 

Sec.  %5.  Answer  claiming  interest  under  will. — 

Now  comes  M.  H.,  L.  S.  and  T.  G.  S.,  and  file  herein  their 
joint  answer  as  follows,  to  wit : 
The  said  defendants  say  that  they  are  the  grandchildren  of 
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R  T.,  deceased,  defendant  herein,  who  died  on  or  about  the 

day  of ,  18 — ,  leaving  a  will  which  was  duly  admitted 

to  probate  in  said  county  on  the day  of ,  18 — ;  and 

that  under  and  by  said  last  will  and  testament  they  are  each 
seized  of  an  undivided  third  interest  in  the  estate  of  inherit- 
ance of  their  said  grandmother,  in  the  lands  in  the  plaintiff's 
petition  described. 

These  defendants  further  say  that  they  are  the  heirs  at  law 
of  A.  C.  P.,  deceased,  who  at  the  date  of  her  death  was  seized 
of  an  interest  and  estate  in  the  lands  in  the  plaintiff's  petition 
described ;  and  as  such  legal  heirs  of  the  said  A.  0.  P.,  deceased, 
they  are  entitled  to  an  undivided  third  interest  in  said  estate. 

Wherefore  said  defendants  ask  that  their  said  interest  in 
said  premises  may  be  protected,  and  that  at  partition  or  sale 
of  the  same  the}'  may  be  set  off  or  paid  their  said  interests,  and 
for  all  other  relief  proper. 

Sec.  966.  Answer  and  cross-petition  claiming  title  to 
premises  under  a  contract  of  purchase  ft*om  decedent. — 

And  now  comes  the  defendant,  M.  E.  D.,  and  for  her  an- 
swer to  the  petition  of  the  plaintiff,  H.  P.  E.,  and  to  the  an- 
swer and  cross-petition  of  A.  L.  and  TV.  H.  P.,  and  to  the 
answer  and  cross-petition  of  L.  S.,  M.  H.  and  T.  G.  S.,  says 
that  neither  the  said  plaintiff  nor  any  of  the  said  defendants 
are  the  owners  of  the  said  real  estate  in  the  said  petition  de- 
scribed, or  of  any  interest  therein,  in  the  lands  and  tenements 
in  the  petition  described,  and  are  not  entitled  to  have  parti- 
tion of  the  same;  that,  while  the  said  A.  C.  P.  died  seized  of 
the  legal  title  to  the  said  premises  in  the  said  petition  de- 
scribed, and  the  legal  title  is  now  apparently  in  the  plaintiff 
and  defendants  and  in  this  defendant  as  the  heirs  at  law  of 
the  said  A.  C.  P.,  deceased,  still  this  answering  defendant  is 
the  sole  owner  thereof,  and  is  entitled  to  have  the  legal  title 
thereof  conveyed  to  her  for  the  reasons  following: 

That  on  or  about  the  day  of  ,  18 — ,  while  the 

said  A.  C.  P.  was  in  full  life,  at  t&e  special  instance  and  re- 
quest of  the  said  A.  C.  P.,  this  defendant  for  a  good  and  val- 
uable consideration  purchased  from  the  said  A.  C.  P.  the  said 
farm  by  a  written  agreement  of  that  date,  by  the  terms  of 
which  this  defendant  was  to  live  with  the  said  A.  0.  P.  as 
lon^  as  the  said  A.  C.  P.  required,  and  to  have  said  real  estate 
at  toe  death  of  the  said  A.  C.  P.,  the  same  being  the  real  es- 
tate then  owned  by  said  A.  0.  P.,  and  the  only  real  estate  of 
which  she  died  seized,  and  being  the  same  upon  which  she 
then  resided ;  and  the  said  defendant  avers  that  she  fully  per- 
formed the  said  agreement  on  her  part  and  continued  and 
did  live  with  the  said  A.  C.  P.  continuously  as  long  as  she  re- 
quired, and  yp  to  and  until  her  death,  and  under  and  by  virtue 
of  said  agreement  worked  and  labored  for  her  continuo-*diy 
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from  said  date  and  long  prior  thereto  and  up  to  and  until 
her  decease,  and  nursed  and  cared  for  her  in  her  sickness,  and 
has  made  lasting  and  valuable  improvements  on  said  farm, 
and  went  into  possession  thereof  under  and  by  virtue  of  said 
agreement,  and  ever  since  has  been  and  is  now  in  possession 
of  the  said  premises,  under  and  by  virtue  of  the  said  agree* 
ment. 

This  defendant  therefore  asks  that  the  said  plaintiff  and 
the  said  defendants,  heirs  at  law  of  said  A.  0.  J?.,  deceased, 
be  required  by  the  judgment  and  decree  of  this  court  to  con- 
vey the  same  to  this  defendant,  or  in  default  of  such  convey- 
ance said  decree  shall  operate  as  such  conveyance.  And  she 
also  asks  that,  if  the  same  cannot  be  done,  she  be  adjudged 
and  decreed  the  value  thereof  in  money.  And  she  also  asks 
such  other,  further  and  different  Judgment,  order  and  decree, 
and  such  other,  further  and  different  relief,  as  in  law  or  in 
equity  she  may  be  entitled  to  have. 

O.  &  F.,  Attorneys  for  Defendant 

Note.—  From  Emery  v.  Darling,  29  W.  L.  R  228 ;  &  a,  50  O.  a  160.  A 
contract  in  writing  made  by  one  sister  to  another  to  *'give  and  bequeath** 
to  the  latter  all  her  property,  upon  condition  that  she  would  reside  with  her 
as  long  as  she  desired,  carried  into  execution,  upon  the  death  of  the  former 
makes  the  latter  the  equitable  owner  entitling  her  to  a  conveyanc&  Id. 
See  8  Parsons  on  Cont  406 ;  Waterman  on  Specific  Perf.,  sec.  41.  Such 
an  agreement)  if  based  on  sufficient  consideration,  is  valid.  Wright  v. 
Tinsley,  80  Ma  889.  And  it  is  not  essential  that  it  be  clothed  in  technical 
and  precise  terma  Sutton  v.  Hayden,  62  Mo.  101.  See  Johnson  ▼.  Hubbell, 
10  N.  J.  £q.  882;  Bolman  v.  Overall,  80  Ala.  461;  60  Am.  Rep.  107;  Parsell 
V.  Stryker,  41  N.  Y.  480;  Rhodes  v.  Rhodes,  8  Sandf.  Ch.  279;  Sharkey  v. 
McDermott,  60  Am.  Rep.  270 ;  Schouler  on  Wills,  sees.  452-4. 

In  support  of  this  form,  see  ante,  sec.  961,  notes  6,  7. 

Sec.  966a.    Election  to  be  endowed  out  of  proceeds  of 

sale. — In  a  partition  proceeding  when  the  estate  can  not  be 
divided  and  i8  ordered  to  be  sold,  the  widow  or  widower  of  any 
decedent  having  a  dower  interest  therein,  being  a  party,  may 
Sle  an  answer,  waiving  the  assignment  of  dower  by  metes  and 
bounds  and  ask  to  have  the  same  sold  free  of  dower  and  to  have 
allowed,  in  lieu  thereof,  such  sum  of  money  out  of  the  proceeds 
of  the  sale  as  the  court  deems  the  just  and  reasonable  value  of 
the  dower  interest  therein.^ 

Sec.  966b.    Costs  and  counsel  fees.— The  statute  provides 

that  the  court  having  regard  to  the  interest  of  the  parties  and 
the  benefit  each  may  derive  from  the  partition,  and  according 
to  equity,  may  tax  the  costs  and  expenses  which  accrue  in  the 
action,  including  reasonable  counsel  fees  which  shall  be  paid  to 
plaintiff's  counsel  or  other  counsel  for  services  rendered  for  the 
common  benefit  of  all  parties.-^  Services  for  which  an  allowance 
may  be  made  to  other  counsel  and  taxed  as  costs  in  the  case, 
must  be  of  like  character  with  the  costs,  expenses  and  counsel 
fee  authorized  to  be  taxed  in  favor  of  plaintiff's  counsel.  For 
services  rendered  in  litigation  between  parties  to  such  suit,  no 
allowance  can  be  made  by  the  court. ^ 

*  R.  S.,  sec.  5719 ;  91  O.  L.  35.    See  ante,  sec.  5:53. 

'  R.  S.,  sec.  5778. 

3  Young  V.  Stone,  55  0.  S.  125. 
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978L  ActioiM    againtl    pwtiMr- 

BhifML 

974  Formal  aTerment  when 
partnenhip  it  a  defend- 
ant 

970i  Petition  bj  judgment  cred- 
itor to  eabject  the  inter- 
est of  one  partner  to  the 
pajment  of  judgment 
and  for  receiver. 

976L  Defenses  by  partnershipi 

977.  Defenses  by  one  partner. 


907.  Actions  bj  partnershipsL 

968L  Formal  averment  of  part- 
nership as  plaintiflEL 

909l  Actions  between  partners 

97QL  Petition  to  collect  amount 
due  from  members  of 
partnership  —  for  an  a<y 
counting  and  appoint- 
ment of  master. 

971.  Petition  for  dissolution  of 
partnership  and  for  an 
accountingi 

979L  Petition  hj  one  partner  for 
amount  due  on  account- 
ing. 

See.  967.  Aetions  by  partnerships.— A  partnership  is 
permitted  under  the  code  to  sue  in  its  ordinary  firm  name,  with 
out  giving  the  names  of  its  individual  members.^  It  is  an 
elementary  principle  in  pleading,  that  where  a  statute,  upon 
certain  conditions,  confers  a  right,  or  gives  a  remedv  unknown 
at  common  law,  the  party  asserting  the  right  or  availing  himself 
of  the  remedy  must  in  his  pleading  bring  himself,  or  his  case, 
clearly  within  the  statute.^  The  rule  has  been  adopted  that  a 
domestic  partnership  must  bring  itself  clearly  within  the  pro- 
vision, and  must  state  that  it  is  a  company  or  partnership 
formed  for  the  purpose  of  carrying  on  business  within  the  state.* 

A  foreign  partnership  can  not  sue  by  favor  of  the  statute,  but 
must  sue  in  the  individual  names  of  its  members.* 

Some  courts  have  held  that  where  the  names  of  the  partners 
are  given  in  full  in  the  title  as  partners,  it  is  sufficient  to  allege 
the  tact  of  partnership,  without  repeating  their  names  in  the 
body  of  the  petition.^  This  view  is  based  upon  the  principle  that 
the  code  does  not  favor  a  technical  construction,  and  if  a  cause  of 
action  be  substantially  alleged  it  will  be  sufficient.^  Others 
hold  that  a  designation  in  the  title  of  persons  doing  business 
under  a  firm  name,  without  any  statement  in  the  body  of  the 

'  O.  Code,  sec.  5011.  s  Adams  Ex.  Co.  v.  Harris,  120 

« Haskins  v.  Alcott,  13  O.  S.  210.      Ind.  73 ;  Walter  v.  Godshall,  32  S. 
3  Raskins  v.  Alcott,  13  0.  S.  210;   C.  187;  10  S.   E.   Rep.  9,31  (1890); 


Railroad  Co.  v.  Dick,  7  Neb.  242. 

*  Brownson  v.  Metcalf,  1  Handy 
188 ;  Critchell  v.  Cook,  2  W.  L.  B. 
97. 
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BischofT  V.  Blease,  20  S.  C.  462. 
^  Harle  v.  Morgan.  29  S.  C.  258. 
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petition,  is  not  a  compliance  with  the  code,  but  merely  states 
that  they  are  co-plaintiffs  and  not  partners.^  An  objection 
that  the  names  do  not  appear  in  the  body  of  the  petition, 
made  after  thid  admission  of  plaintiff's  evidence,  is  unavailing.' 
A  petition  in  which  the  plaintiffs  are  set  out  as  W.  M.  &  Co.,  a 
partnership  doing  business  in  the  state  of  L,  was  held  bad  on 
a  motion  to  dismiss.*  The  correct  mode  of  pleading  is  to 
aver  the  existence  of  the  partnership  in  the  body  of  the  peti- 
tion that  it  is  a  partnership  formed  for  the  purpose  of  doing 
business  in  Ohio>  A  firm  doing  business  under  the  name  of 
one  only  of  the  partners  may  sue  by  their  partnership  name 
upon  a  contract  made  to  such  partner  individually,  where  it  is 
understood  by  the  contracting  parties  that  it  was  a  firm  contract.^ 
An  action  brought  in  the  name  of  a  firm  as  J.  H.  B.  &  Co. 
is  not  subject  to  demurrer  for  want  of  legal  capacity  to  sue, 
as  one  of  them  at  least  has  that  capacity.*  All  partners  are 
necessary  parties  when  the  action  is  brought  in  the  firm 
name,^  and  if  any  are  omitted  it  must  appear  by  averment 
that  their  legal  obligations  have  ceased.*  A  managing  part- 
ner has  no  legal  right  to  bring  an  action  in  his  own  name  for 
the  recovery  of  a  firm  debt.*  A  surviving  partner  may  sus- 
tain an  action  upon  a  partnership  claim  without  joining  the 
personal  representatives  of  the  deceased  partner,^*  the  suit 
being  conducted  as  surviving  partner  and  not  in  his  own 
right."  An  averment  by  a  surviving  partner  that  a  note  was 
made  and  delivered  to  plaintiff  as  surviving  partner  in  the 
firm  name  is  sufficient  to  maintain  the  action.^*  An  action 
which  is  brought  in  the  name  of  H.  G.,  A.  T.  and  M.  G.,  late 

1  Lee  ▼.  Orr,  70  CaL  8M.  •  Hyde  v.  Van  Valkenburg,  1  Daly, 

'Simonton  v.  Bohm,  14  Cola  51;  416.    Although  it  is  held  that  a  dor- 

88  Pac.  Rep,  86.  niant   partner   is  not   a    necessary 

s  Weisz  ▼.  Davey,  28  NeU  666 ;  44  party.    Keeeey  ▼.  Old,  2t  a  W.  Rep. 

N.  W.  Rep.  470.    See  McGregor  ▼.  698  (Tex,  1898).  Contra,  Seoor  ▼.  Kel- 

Hubbs,  125  Ind.  487;  25  N.  K  Rep.  ler,  4  Duer,  416.    But  after  the  death 

59.  of  an  ostensible  partner,  a  earviying 

*  Beers  &  Co.  v.  Gumey,  14  O.  C.  partner  may  sae  alone  on  a  partner- 
C.  82 ;  7  Oh.  Dec.  411 ;  Fryer  v.  ship  contract  Beach  ▼.  Hay  ward. 
Breeze,  16  Colo.  323 ;  26  Pac.  Rep.  lO  O.  465, 

817.  •  Brainard  v.  Bertram,  5  Abb.  N.  CL 

»  Beakes  v.  D'Cuhna,  126  N.  Y.  293 ;  102. 
t7  N.  E.  Rep.  251  (1891).  w  Daby  ▼.  Ericsson.  45  N.  Y.  786. 

•  Brookmeyer  v.  Rosey,   84   Nebu       n  Reeder  v.  Sayre,  70  N.  Y.  180. 
S27.  IS  Manning  v.  Smith,  16  Ney.  8QL 

'  Choteau  v.  Raitt,  20  0. 182. 
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partners  under  the  firm  name  and  style  of  G.  T.  &  Co.,  is  not 
Drought  under  the  statute,  and  hence  it  is  not  necessary  to  state 
that  it  was  formed  for  the  purpose  of  carrying  on  trade  or  busi- 
ness in  the  state.  ^ 

To  enable  a  partnership  to  sue  under  the  statute  in  the  usual 
and  ordinary  name  which  it  has  assumed,  it  must  be  an  associa- 
tion with  certain  incidents  recognized  by  law  for  the  convenient 
transaction  of  legitimate  trade  and  business;  and  if  formed  for 
an  illegal  purpose  or  one  contrary  to  public  policy,  it  has  no 
right  under  the  statute  to  sue  by  the  name  assumed  in  its  busi- 
ness ;  it  is  not  a  partnership  within  the  meaning  of  the  statute.* 

Sec.  968.    Formal  averment  of  partnership  as  plaintiff. 

Plaintiff  avers  that  it  is  a  partnership  formed  for  the  purpose 

of  doing  business  in  Ohio,  and  is  engaged  in  the  business  of 

in  the  city  of ,  county  of ,  in  said  state. 

Note. — O.  Code,  sec.  5011.  See  sec.  969,  post;  Brownson  v.  Metcalf,  1 
Handy,  188. 

Sec.  969.    Actions  between  partners. — Ordinarily  one 

partner  can  not  sue  his  copartner  at  law  when  the  suit  has  ref- 
erence to  partnership  affairs.  But  an  action  may  be  maintained 
in  such  a  case  for  the  recovery  of  an  amount  jclaimed  to  be  due 
upon  a  settlement  of  partnership  accounts,  or  where  there  has 
been  a  special  promise  by  the  defendant  partner  to  pay  an 
ascertained  balance.^  And  in  such  an  action  the  plaintiff  must 
specially  aver  a  settlement  of  accounts  and  a  balance  struck, 
or  a  promise  to  pay.^  An  action,  however,  may  be  maintained 
for  a  breach  of  a  contract  of  partnership  where  the  business 
has  not  commenced  and  no  accounts  are  involved.'*  Or  they 
may  sue  each  other  where  the  obligation  is  separate  and  dis- 
tinct from  the  partnership  business,  and  may  be  determined 
without  going  into  partnership  accounts.^  Such  an  action 
may  also  be  sustained,  where  there  has  been  a  dissolution  and 
settlement  of  partnership  business,  for  the  recovery  of  a  bal- 
ance due  upon  an  account  stated;^  and  the  action  accrues  upon 
dissolution,  unless  there  is  some  agreement  fixing  the  account- 


1  Sinith  V.  Gregg,  9  Neb.  213. 

2  Goodin  v.  Armstrong,  19  O.  44 ; 
Neal  V.  Greenleaf,  26  O.  S.  567; 
Knight  V.  Hinton,  11  W.  I*  R  199; 
Moore  v.  Gano,  12  O.  800 ;  Gibson  ▼. 
Farina  Co.,  2  Disn.  499.  Until  there 
has  been  a  balance  struck  between 
partners,  an  action  for  contribution 
in  favor  of  one  partner  who  has  paid 
a  firm  debt  cannot  be  maintained. 
McDonald  v.  Holmes,  22  Oreg.  212; 
29  Pac.  Rep.  735  (1892);  Crossley 
V.  Taylor,  88  Ind.  837;  Harris  v. 
Harris,  89  N.  H.  62,    In  the  absence 


of  a  settlement^  one  partner  cannot 
sue  another  for  salary  for  services 
rendered  the  firm.  Stone  v.  Mat- 
tingly,  19  S.  E.  Rep.  402  (Ky.,  1892). 

'  Torey  v.  Twombly,  57  How.  Pr. 
149. 

« Vance  v.  Blair,  18  O.  632L 

*  Crater  v.  Bininger,  45  N.  Y.  545 ; 
Esdaile  v.  Wuytack.  11  N.  Y.  a  421 : 
25  Abb.  N.  C.  474;  Lawrence  v. 
Clark,  7  Dana,  257. 

« Thompson  v.  Smith,  82  la.  598 ; 
Wycoflf  V.  Purnell,  10  la,  332;  1 
Story's  Eq.  Jur.,  sec.  664^  and  note. 


♦Jackson  v.  Brick  Association,  53  O.  S.  303;  1  Lindl.  on  Part.  91; 
Sampson  v.  Shaw,  101  Mass.  145. 
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ing  beyond  that  time.^  A  settlement  of  accounts  cannot  be 
effected  in  an  action  of  assumpsit,  unless  the  partnership  was 
confined  to  a  single  transaction  or  the  accounts  have  been 
settled  and  a  balance  found.*  One  partner  may  restrain  his 
copartner  from  violating  his  rights  under  the  partnership  con- 
tract, even  though  a  dissolution  is  not  asked,'  and  may  pre- 
vent him  from  engaging  in  competitive  business  during  the 
term  of  partnership.*  Where  one  person  is  a  member  of  two 
firms,  one  partner  cannot  maintain  an  action  at  law  against 
the  other  firm,*  the  proper  remedy  in  such  a  case  being  a 
proceeding  in  equity.*  If  this  remedy  were  not  allowed,  the 
creditor  firm  would  be  without  recourse.^ 

Sec.  970.  Petition  to  collect  amoant  dae  from  members 
of  partnership  —  for  an  accounting  and  appointment  of 
master. — 

That  on  the day  of ,  18 — ,  plaintiff  and  the  defend- 
ants [naming  thsm'\  entered  into  a  partnership  under  the  laws 
of  Ohio  for  the  purpose  of  carrying  on  the  business  of  [state 

what]  in  the  city  of ,  county  of ,  in  said  state,  under 

and  by  virtue  of  a  certain  written  contract,  which  provided 
that  [state  substance]. 

That  the  capital  of  said  partnership  was  $ ,  of  which 

plaintiff  and  each  of  said  defendants  were  to  pay  and  contribute 

thereto  the  sum  of  $ .    That  the  defendants  [naming  them] 

have  each  paid  their  proportion  of  said  capital,  but  that  the  de- 
fendants [naming  them]  have  not  paid  their  proportion  of  the 
capital  of  said  partnership  so  agreed  to  be  paid,  and  that  there 
is  therefore  due  from  each  of  said  defendants  [naming  them] 

the  sum  of  $ ,  a  schedule  of  which  indebtedness  is  hereto 

attached  as  an  exhibit. 

That  said  partnership  was  carried  on  and  continued  until 
the day  of ,  18 — ,  when  the  object  of  said  partner- 
ship was  wnoUy  abandoned  and  the  same  mutually  dissolved. 

That  no  settlement  of  said  partnership  accounts  has  ever 
been  made  between  plaintiff  and  defendants,  though  the  plaint- 
iff has  repeatedlv  applied  to  defendants  for  a  settlement  and 
adjustment  of  their  partnership  affairs,  but  that  defendants 
have  wholly  failed  and  refused  to  either  make  an  accounting 

>  Gray  v.  Kerr,  46  O.  &  652.  »  Newman  v.  Pittman,  18  a  Rep. 

>  Elmer  v.  Hall,  148  P&  8t  845;  28    412  (Ala.,  1898). 

Aa  Kepi  971.  <  ScDebley  v.  Culter,  22  IlL  App. 

s  Leavitt  v.  Land  Ca,  54  Fed.  Rep.  87 ;  Schnaier  v.  Schmid,  18  N.  Y.  a 

489  (Cola);  High  on  Injunction,  sea  725 ;  Cole  ▼.  Reynolds,  18  N.  Y.  74. 

1880,  and  cases  cited.  ?  Haven  v.  Wakefield,  89  IlL  509; 

«  Hallady  v.  Faurot,  9  W.  L.  K  92.  Hall  r.  Kimball,  77  ID.  161. 
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and  settlement  or  to  pay  the  amounts  due  from  them  upon 
the  capital  of  said  company. 

The  plaintiff  therefore  prays  that  the  court  will  decree  the 
dissolution  of  said  copartnership,  that  a  special  master  be  ap- 
pointed to  take  and  state  an  account  between  said  copart- 
ners; that,  on  the  coming  in  of  the  report  of  said  master,  the 
court  will  make  an  order  requiring  each  and  every  member 
of  said  copartnership  to  pay  the  amount  that  said  master  may 
report  to  be  due  from  them,  or  each  of  them,  upon  his  or  her 
capital  stock  into  court ;  upon  failure  to  comply  with  such  order 
within  a  short  period  to  be  by  the  court  named,  that  execu- 
tion may  be  awarded  against  each  of  them  severally  therefor, 
and  that  the  amount  so  paid  in,  or  collected  on  execution,  be 
applied  to  the  payment  of  the  claims  of  these  plaintiffs,  and 
in  payment  of  other  debts  of  said  copartnership,  if  any  there 
may  be  found  by  said  master  to  exist;  and  if  said  amount  so 
collected  from  said  unpaid  stock  shall  be  insufficient  to  pay  in 
full  the  claims  or  indebtedness  of  said  copartnership,  that  the 
court  will  then  apportion  the  liability  for  the  amount  of  said 
partnership  debts,  so  remaining  unpaid,  among  the  solvent 
partners,  as  reported  by  said  master,  ratably  according  to  the 
number  of  shares  of  capital  stock  each  hol^s,  and  order  the 
amount  so  apportioned  on  each  partner  to  be  paid  into  court 
within  a  short  time  to  be  named  by  the  court,  and,  upon  fail- 
ure of  any  partner  to  comply  with  said  order,  that  execution 
may  issue  against  him  for  said  amount,  and  for  all  such  other 
and  further  relief  as  the  court  may  deem  just  and  equitable. 

Sec.  971.  Petition  for  dissolution  of  partnership  and  for 
an  accounting. — 

Plaintiff  alleges  that  on  the day  of ,  18 — ,  plaint- 
iff and  defendant  entered  into  a  partnership  for  the  purpose 
of  [state  for  whdt  husiness  and  wKere  located]. 

That  under  their  contract  of  partnership  it  was  provided 
that  each  partner  should  furnish  an  egual  amount  oi  capital 
necessary  to  carry  on  and  conduct  said  business,  and  that  if 
either  partner  should  furnish  more  money  than  the  other  that 
in  that  event  the  partner  so  furnishing  the  larger  amount  of 
money  should  be  allowed  and  paid  interest  for  the  excess  so  fur- 
nished by  him ;  and  that  the  net  profits  of  said  business  should 
be  divided  equally  between  them ;  that  in  pursuance  of  said 
contract  plaintiff  paid  out  of  his  own  money,  in  the  business 

of  said  partnership  {detail^  if  necessary],  tlie  sum  of  $ , 

which  said  sum  was  contributed  and  paid  in  as  capital  for 
said  business. 

That  defendant  contributed  only  the  sum  of  $ to  the 

capital  of  said  partnership,  less  than  his  share,  and  from  time 
to  time,  during  the  continuance  of  said  business,  applied  to 
bis  own  use  from  the  receipts  and  profits  of  said  business  the 
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sam  of  $ .    And  plaintiff  has  good  reason  to  believe,  and 

does  believe,  that  saia  defendant,  on  sales  made  in  the  coarse 

of  said  business,  received  a  sum  much  larger  than  said  $ , 

and  applied  the  same  to  his  own  use,  tne  exact  amount  of 
which  plaintiff  cannot  state,  thereby  greatly  increasing  his  in- 
debtedness to  said  firm  without  plaintiff  having  any  means 
of  ascertaining  the  true  state  of  his  accounts. 

That  on  the day  of ,  18 — ,  plaintiff  and  defendant 

ceased  to  do  business  as  copartners  without  any  formal  disso- 
lution or  settlement,  and  plaintiff  has  repeatedly  requested 
and  demanded  an  accountinj^  of  said  defendant,  and  demanded 
that  he  pay  over  to  plaintiff  the  amount  due  him,  which  de- 
fendant failed  and  refused  to  do  and  still  refuses  to  do. 

Plaintiff  therefore  asks  that  said  partnership  be  dissolved 
and  an  account  taken  of  all  said  copartnership  dealings ;  that 
a  receiver  be  appointed,  if  found  necessary ;  that  the  defend- 
ant be  required  to  pay  his  indebtedness  to  said  copartner- 
ship; that  the  plaintiff  be  paid  his  capital  so  contributed  to 
saia  business,  and  also  his  snare  of  the  profits  thereof,  and  such 
other  relief  as  may  seem  equitable. 

Sec.  973.  Petition  by  one  partner  for  recovery  of  amount 

due  on  acconnting. — 

That  on  the day  of ,  18^,  plaintiff  and  defendant 

entered  into  a  partnership  for  the  purpose  of  carrying  on 
business  in  Ohio. 

That  they  paid  in,  as  capital  stock,  the  sum  of dollars 

each,  and  commenced  business  on  the day  of ,  18 — , 

and  continued  until  the day  of ,  18 — ,  when  the  same 

was  mutuallv  dissolved. 

That  on  the day  of ,  18 — ,  they  had  a  full  and  final 

accounting  and  settlement  of  their  said  business  up  to  said 
date,  and  it  was  found  that  the  defendant  was  inaebted  to 

the  plaintiff  in  the  sum  of dollars.    That  the  debts  of 

said  firm  have  all  been  paid. 

That  there  is  due  plamtiff  from  said  defendant  said  sum  of 
t ,  which  he  has  demanded  of  him,  but  that  he  wholly  re- 
fuses to  pay  the  same. 

Plaintiff  therefore  asks  judgment  against  said  defendant 

for  said  sum  of  $ ,  with  interest  from  the day  of , 

18 — f  and  costs. 

Sec.  978.  Actions  against  partnerships. —  The  liability  of 
partners  has  its  foundation  upon  the  principle  that  each  part- 
ner is  the  agent  of  the  partnership,  which  is  said  to  be  a  true 
test  of  partnership,  though  participation  in  profits  is  cogent 
evidence,  but  not  conclusive  of  the  question  of  paotnership.^ 
A  partnership  formed  for  the  purpose  of  carrying  on  busi- 

1  Harrey  ▼.  Childs,  2S  O.  a  Sm 
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ness  within  the  state  may  be  sued  in  the  usual  or  ordinary 
name  which  it  has  assumed  or  by  which  it  is  known,  without 
alleging  the  individual  members.^  But  this  does  not  deprive 
or  take  away  the  right  to  sue  them  in  their  individual  names.' 
In  fact  they  may  be  sued  in  both  ways  in  the  same  action. 

The  same  rule  as  to  averments  of  the  organization  of  a  part- 
nership will  apply  in  actions  by  third  persons  against  a  part- 
nership as  has  been  stated  in  a  preceding  section.'  This  provis- 
ion of  the  code,  however,  is  limited  to  those  partnerships  formed 
for  the  purpose  of  carrying  on  business  within  the  state  which 
have  a  place  of  business  in  the  county  where  the  action  is 
brought,  and  does  not  extend  to  foreign  partnerships.^  In 
bringing  an  action,  therefore,  against  a  foreign  partnership,  ft 
must  be  brought  in  the  names  of  the  individual  members.'  Un- 
der this  provision  a  suit  may  be  sustained  against  an  individual 
who  is  engaged  in  business  under  a  firm  name  by  the  name 
which  he  has  assumed,  without  showing  that  he  alone  composes 
the  firm.'  Where  one  person  uses  a  name  that  implies  a  part- 
nership, the  reputed  firm  may  be  sued  under  such  name,  and 
the  execution  will  run  against  the  partnership  in  name.^  An 
allegation  that  the  defendants,  the  said  A.  J.  M.  &  Co.,  exe- 
cuted and  delivered  their  written  obligation,  has  been  held  a 
sufficient  allegation  of  partnership ; '  and  so  with  a  charge 
that  the  defendants  were  engaged  in  business  under  a  given 
firm  name,  and  that  a  note  sued  upon  was  executed  by  them.' 
An  action  may  be  sustained  upon  a  contract  made  by  an  indi- 
vidual partner  even  though  the  plaintiff  knew  that  such  person 
was  one  of  several  partners,  and  that  he  acted  in  their  behalf 
in  making  the  contract."  Fraudulent  representations  by  one 
partner  in  partnership  business  bind  the  firm  and  create  a 
liability,"  and  any  one  or  all  of  the  members  may  be  liable  for 

1 0.  Code,  sec.  5011.  8  So.  Rep.  945  (Ala.,  1898);  Le  Grande 

*  Whitman  v.  Keith,  18  O.  a  184 ;    y.  Bank,  81  Ala.  180 ;  Moore  y.  Watts, 
Markham  t.  Buckingham,  21  la.  494.    81  Ala.  265. 

>  See  ante,  sea  967.  ^  Harle  v.  Morgan,  29  &  a  258;  7 

<  Brownson  v.  Metcalf,  1  Handy,  188.  &  E.  Rep.  487. 

»  Critchell  v.  Cook,  2  W.  L.  B.  97.  »  Rains  v.  Bolin,  88  N.  E.  Rept  218 

•  O'Brien  v.  Fogleson,  8  Wya  67 ;  (Ind.  App.,  1893). 

81  Pac.  Rep.  1047;Munster  v.  Cox,       ^ciark  v.ManufgCo.,e2  N.  BLBia. 
11  Q.  B.  D.  485.  11  Peckham  Iron  Ca  y.  Harper,  41 

'Birmingham  Loan  Co.  y.  Bank.    O.  S.  100. 
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a  tort  committed  by  an  employee.^  In  seeking  to  charge  a 
special  partner  as  a  general  one,  the  petition  need  not  allege 
an  attempt  to  form  a  limited  partnership,  nor  the  defects 
which  render  the  special  partner  liable,  it  being  sufficient  to 
charge  him  as  a  general  partner.'  Where  a  person  loans 
money  to  a  member  of  a  firm  without  knowledge  that  the 
same  was  borrowed  for  the  firm,  the  lender  may,  on  discov- 
ering that  the  firm  is  the  real  borrower,  maintain  an  action 
against  it  for  its  recovery,'  although  it  is  held  that  money 
borrowed  by  one  partner  on  his  individual  credit  does  not 
necessarily  become  a  partnership  debt  though  used  for  part- 
nership purposes.*  Upon  the  death  of  one  partner  his  per- 
sonal representative  and  the  surviving  partner  may  be  joined.* 
And  where  the  only  member  upon  whom  service  has  been 
had  dies,  the  action  may  be  maintained  against  the  surviving 
partner  without  making  the  heirs  of  the  deceased  partner  par- 
ties.' An  amendment  substituting  the  individual  names  of 
partners  requires  new  service.'' 

A  non-resident  partnership  formed  for  the  purpose  of  doing 
business  within  the  state,  with  a  place  of  business  therein, 
may  be  sued  in  attachment  by  its  company  name,  and  service 
may  be  had  by  leaving  a  copy  of  the  summons  at  its  place  of 
business  within  the  state.' 

Sec.  974.  Formal  averment  when  partnership  is  a  defend- 
ant.— 

Plaintiff  says  that  the  defendant  is  a  partnership  organized 
under  the  laws  of  Ohio  for  the  purpose  of  d«ing  ousiness  in 
said  state,  and  is  engaged  in  the  business  of  [state  what]  at 
the  city  of  M.,  county  of ,  in  said  state. 

1  Roberts  ▼.  Johnson,  68  N.  Y.  6ia  ment  cannot  be  rendered  against  one 

'Bank  v.  Strauss,  17  N.  Y.  S.  IBS.  partner  upon  a  firm  debt    Craig  v. 

*  Bank  v.  Little,  4  O.  a  a  195.  Smith,  11  Colo.  220 ;  15  Pac.  Rep.  887 ; 

*  Peterson  y.  Roach,  88  O.  a  874;  Dessauer  v.  Koppin,  82  Pac.  Rep.  182 
Bank  t.  Sawyer,  88  O.  &  889.  (Colo.  App.,  1898) ;  Breene  t.  Booth, 

*  WeQ  y.  Ooerin,  42  O.  a  299.  88  Pac  Rep.  1007  (Colo.  App.,  1893), 
8  Davis  y.  Schaffner,  22  a  W.  Bepi       ^  Marinthal  v.  Amberg,  2  Disn.  586 ; 

822  (Tex.,  1898);  Frank  y.  Tatom,  28    Dobell  y.  Loker,  1  Handy,  574 
a  W.  Repi,  811  (Tex.,  1898).    Jadg-       »Byers  v.  Schlupe,  51  O.  S.  ;UK). 
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8m.  975.  PetftiM  hj  Jv^igaeBt  creiitor  to  ralifeet  tbe 
faitorett  of  one  partaer  to  tke  pajr««it  of  J«ds>^eBt  mmA 
for  reeeifor. 

\FoTmal  amermerU  aa  in  ante,  sea,  974S\ 

Plaintiff  alleges  that  on  the day  of ^  18 — ^  he  re- 
covered a  judgment  in  a  certain  action  wherein  he  was  plaint- 
iff and  the  said  C.  D.  was  defendant,  in  the  court  of  common 
pleas  in  said  coantv,  against  the  defendant  C.  D.  for  the  sum 

of  $ ,    That  plaintiff  caased  an  execution  to  be  issued  in 

said  cause  against  the  said  defendant  C.  D^  which  said  exe- 
cution was  levied  upbn  the  undivided  interest  of  the  said 
C.  D.  in  the  partnership  property  of  the  above-named  part- 
nership,  of  which  the  said  C.  jD.  is  a  member  owning  an  un- 
divided one-half  interest  therein. 

Plaintiff  alle^  that  the  defendant  C.  D.  has  no  other  prop- 
erty than  his  interest  in  the  said  partnership  property,  and 
that  a  sale  thereof  by  tbe  sheriff  under  his  said  execution, 
without  having  said  C.  D.'s  interest  therein  ascertained,  will 
not  realize  a  sum  suflScient  to  satisfy  plaintiff's  judgment. 

Plaintiff  therefore  asks  that  an  accounting  may  be  had  and 
taken  of  the  interest  of  said  defendant  in  the  aforesaid  partner- 
ship, and  that  such  interest,  when  so  ascertained,  may  be  sold  to 
satisfy  said  plaintiff's  judgment,  and  that  a  receiver  may  be  ap- 
pointed to  take  charge  of  and  manage  said  property  until  the 
interest  of  said  defendant  therein  shall  have  been  ascertained. 

NOTK^  Based  on  Nixoo  t.  Nash,  13  a  a  647. 

Sec.  976.    Defenses  by  partnership.— An  action  will  not 

lie  against  a  partnership  in  its  firm  name  alone  to  recover  a 
penalty  prescribed  by  statute,  as  a  tort  committed  in  violation 
of  a  statute  is  not  within  the  scope  of  the  partnership  busi- 
ness.^ Failure  to  allege  the  partnership  in  the  proper  man- 
ner in  the  petition  should  be  taken  advantage  of  by  demurrer 
and  not  by  motion.^  The  omission  to  make  the  proper  aver- 
ments necessary  to  bring  a  partnership  within  the  favor  of  the 
statute  is  good  ground  for  demurrer,  in  that  the  plaintiff  has  not 
legal  capacity^  to  sue.  Unless  demurred  to  upon  this  specific 
ground  it  will  be  considered  as  waived;  a  general  demurrer 
will  not  raise  the  question.^  The  allegation  of  partnership 
in  the  plaintiff's  petition  may  be  put  in  issue  by  a  denial  that 
the  plaintiffs  were  copartners,  as  alleged  in  the  petition  or  other- 
wise.^ It  is  said  that  technical  objections  to  an  allegation  of 
partnership  should  be  disregarded,  and  that  a  petition  which 
contains  a  substantial  allegation  of  partnership,  as  well  as  its 
name  and  style  of  business,  will  be  sufficient.^ 

"  Hargo  V.  Meyers,  4  O.  C.  C.  275.  7  Oh.  Dec.  411 ;   Globe  Rolling  Mill 

•  Monroe  v.Williain8,35  S.  C.  372;  v.  Kinjf,  2  C.  S.  C.  R.  21 ;  Beers  & 

Brownson  v.  Metcalf,  1  Handv,  188.  Co.  v.  Gurney,  14  O.  C.  C.  82,  88. 

It  is  waived  by  failare  to  aemur.  *  Dessaint  v.  EUing,  31  Minn.  287. 

Haakins  v.  Alcott,  13  0.  S.  217.   8ee  Contra,  Huntery.  Martin,57  Cal.365. 

Bates  on  Part.  1061.  ^  Millhiser  v.  HoUeyman,  16  S.  £. 

3  Raskins  v.  Alcott,  13  0.  S.  210;  Rep.  688  (S.  C,  1892). 
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Sec.  977.  Defenses  by  one  partner. —  It  is  not  a  good  de- 
fense by  one  partner  to  a  suit  on  a  note  against  a  partnership 
that  his  copartner  executed  the  same  without  his  consent  and 
without  notice  to  the  holder.^  An  answer  by  one  partner  that 
he  was  induced  to  enter  into  a  partnership  agreement  by 
fraud  is  not  sufficient  without  the  further  allegation  that  he 
rescinded  the  same  and  has  sustained  damage.'  A  defense  to 
an  action  for  the  recovery  of  a  sum  of  money  claimed  to  be 
due  by  virtue  of  a  partnership  contract,  that  the  cause  of  action 
is  not  joint  but  several,  is  good.'  A  partner  who  permits  an- 
other to  conduct  business,  upon  the  understanding  that  there 
was  an  equality  of  interest,  cannot  be  allowed,  in  settling  up 
their  affairs,  to  claim  that  the  contract  provided  a  different 
mode  of  division.^  In  an  action  against  two  defendants  as 
late  partners  upon  paper  accepted  by  them  as  partners,  the 
one  cannot  charge  that  the  same  was  accepted  by  the  other 
for  his  individual  debt,  but  must  deny  the  execution.'  There 
is  no  liability  created  on  the  part  of  copartners  where  an  act 
18  performed  by  a  member  of  a  non-commercial  partnership 
without  consent  and  not  within  the  scope  of  the  partnership 
business.'  There  seems  to  be  no  legal  obstacle  in  the  way  of 
permitting  one  partner  to  demur  to  a  complaint  against  the 
copartnership  while  the  other  answers  the  same  upon  its 
merits.^  Where  two  or  more  partners  are  residents  of  differ- 
ent states  and  suit  is  brought  against  a  resident,  he  must 
answer  or  plead  the  interest  of  the  other  in  the  iSrm,  and  the 
partnership  property  cannot  be  appropriated  to  the  payment 
of  the  debt  until  they  have  chosen  to  wind  up  the  partnership 
affairs  and  make  a  division.'  In  an  action  by  a  surviving 
partner  upon  a  book  account  belonging  to  the  firm,  the  de- 
fendant may  claim  as  a  set-off  an  individual  account  against 
plaintiff.'  But  when  only  one  of  them  is  sued  he  cannot  claim 
a  set-off  held  by  him  individually.^' 

1  Moffitt  y.  Roche,  93  Ind.  OS.  7  Allison  v.  Hart,  9  N.  Y.  a  692 ; 

t  Arnold  v.  Nichols.  64  N.  Y.  117.  Webb  v.  Vanderbilt,  89  N.  Y.  a  4 
•Master  v.  Freeman,  17  O.  a  82a       •  Nye  v.  Rutherford,  6  W.  L.  R  87a 
<  Keys  v.  Baldwin,  19  W.  L.  R  876L        •  Beesley  v.  Crawford,  19  0. 126. 
•Palmer  y.  Scott  68  Ala.  880.  >•  WUliams  v.  Pultser,  2  W.  L.  R. 
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Sec.  978.  Sureties  —  Legal  status.—  Sureties  are  favored 
persons  in  the  eye  of  the  law.  Their  contracts  are  strictlj 
construed  and  cannot  be  extended  beyond  the  very  letter.^ 
And  where  parties  have  knowledge  that  those  who  have  ex- 
ecuted a  contract  are  in  fact  sureties,  their  rights  cannot  be 
waived  though  the  contract  provides  to  the  contrary.*  Tlie 
surety  is  not  damnified  until  judgment  has  been  rendered 
against  him,  nor  can  a  creditor,  holding  an  indemnity,  be  sub- 
stituted to  his  rights  where  no  judgment  has  been  rendered 
against  either  principal  or  surety,  or  where  there  is  no  alle- 
gation that  either  is  insolvent.*  And  where  a  surety  holds  an 
indemnity  limiting  his  liability  to  a  deficiency  after  foreclos- 
ure and  sale,  the  fact  of  foreclosure  and  sale  is  a  condition 


» McDoweU  V.  Reese,  20  W.  L.  R  contracts.    Walsh  ▼.  Miller,  51  O.  a 

102;  People  v.  Chalmers,  60  N.  Y.  — . 

154.     While  sureties  are  not  liable  '  O.  Code,  sea  5833. 

beyond    the    plain    terms   of    their  '  Ohio  Life  Ins.  Ca  ▼.  Reeder,  18 

agreement,  the  rules  governing  the  O.  85 ;  Grant  v.  Ludlow,  8  O.  S.  20 ; 

interpretation  of  their  contracts  are  People's  In&  Ca  y.  Straehle,  2  CL  & 

not  different  from  those  applicable  C  R  186. 
in  the   construction  of  all  written 
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precedent  to  a  right  of  recovery  against  him.*  In  actions 
against  a  surety  for  a  breach  of  the  principal,  it  is  generally 
not  necessary  to  allege  a  violation  on  the  part  of  the  surety, 
as  the  latter  is  liable  only  upon  failure  of  the  principal.*  Nor 
is  it  necessary  to  aver  that  the  promise  was  in  writing.* 

Sec.  979«  Compelling  creditors  to  sue. —  As  a  means  of 
protecting  sureties  the  code  has  provided  that,  when  a  riglii; 
of  action  accrues  against  the  principal,  the  surety  may  give 
notice  in  writing  to  the  creditor  requiring  him  to  commence 
an  action  against  the  principal,  relieving  him  from  his  obliga- 
tion if  the  creditor  fails  to  prosecute  the  action  with  due  dili- 
gence/ While  it  is  provided  that  the  notice  shall  be  in  writ- 
ing, no  particular  form  is  prescribed;  a  substantial  compliance 
with  the  code  will  answer.*  The  notice,  however,  must  be  an 
unconditional  requirement  to  commence  an  action  forthwith.^ 
A  personal  representative  of  a  surety  may  take  advantage  of 
this  provision  of  the  code  as  welU  To  entitle  a  surety  to  the 
beneiSt  of  this  provision  it  is  not  necessary  that  the  fact 
of  suretyship  appear  on  the  face  of  the  instrument.*  A 
surety  desiring  to  avail  himself  of  the  fact  that  he  has  given 
the  statutory  notice  requiring  the  creditor  to  sue  must  spe- 
cially plead  the  same.*  It  must  be  averred  that  the  notice 
was  in  writing." 

Sec.  980.  Action  by  surety. —  A  further  remedy  is  pro- 
vided in  the  interest  of  the  surety  allowing  him  to  bring  an 
action  against  his  principal  to  compel  him  to  discharge  the 
debt  or  liability  for  which  the  surety  is  bound,  after  the  same 
becomes  due.^^  This  provision  simply  carries  out  the  equitable 
rale  which  existed  before  the  adoption  of  the  code."  A  legal  rep- 

1  Beebe  y.  Canoey,  65  N.  W.  Rep^  <  Meriden  a  Plato  Ca  v.  Flory,  4^ 

61  (Minn.,  1898).  O.  a  480. 

*  Farley  v.  Moran,  81  Paa  Rep.  158  *  Headington  ▼.  Kneff,  7  O.  (part  1), 
(CaL,  1892).  2d9 ;  Sbeban  y.  Hampton,  8  Ala.  942. 

sWalker  y.  Richards,  89  N.H.  259;  lo  Mendel!  v.  Caimes*  84  Ind.  141. 

Marston  ▼.  Swett»  66  N.  Y.  207.  Contra,  Coatea  v.  Swindle,  55  Ma  8t 

^O.  Code,  sec.  5888.    See  sea  982,  But  the  statutory  requirement  should 

po$L  appear  by  the  pleading  to  haye  been 

•  Clark  y.  Osborne,  41  O.  a  26 ;  complied  with. 

Meriden  a  Plato  Co.  y.  Flory,  44  O.  S.  "  O.    Code,  sea   5846 ;   Barber  v. 

480;  Iliff  y.  Weymouth,  40  O.  a  101  Bank,  45  O.  a  184. 

"Baker  v.  Kellogg,  29  0.  S.  663;  WHorst  v.   Dagque,  84  O.  a  876; 

Porter  v.  Bank,  54  0.  S.  156.  Hayes  y.  Ward,  4  John.  Oh.  12a 

'0.  Code,  see.  5834.    Not  appli- 
cable to  sureties  on  official  bond. 
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resentative  of  the  surety  is  also  permitted  to  bring  this  action 
on  behalf  of  the  estate.*  A  surety  cannot  go  into  court  for 
relief  either  against  the  creditor  or  debtor  until  after  the  debt 
is  due.'  After  judgment  rendered,  a  surety  may,  withont 
making  any  payment  himself,  proceed  in  equity  against  the 
^  principal  to  subject  any  property  belonging  to  him  to  the 
payment  of  the  debt,'  and  in  a  proper  case  may  sustain  an  at- 
tachment against  the  principal  debtor.^  Payment  in  small 
sums  at  different  times  does  not  give  a  right  of  action  for  each 
separate  payment  without  notice  or  demand.'  Several  sure- 
ties who  have  paid  the  debt  of  their  principal  cannot  main- 
tain a  joint  action,  as  the  presumption  is  that  each  paid  only 
his  proportionate  share,  and  their  right  of  action  is  several.* 
Although  sureties  are  not  permitted  to  join  in  an  action  at 
law  against  their  principal  for  the  recovery  of  money  ad- 
vanced by  them,  they  must  do  so  in  a  suit  in  equity  to  be 
subrogated  to  the  rights  of  creditors.^  A  surety  on  an  official 
bond  may  join  with  his  co-sureties  for  contribution.'  Upon 
the  decease  of  a  partner,  a  surety  for  the  firm  who  has  paid 
the  debt  may,  where  the  surviving  partner  is  insolvent,  pro- 
ceed in  equity  against  the  estate  of  the  deceased  partner  with- 
out first  bringing  an  action  against  the  surviving  partner.' 

Sec.  981.  Petition  by  surety  to  secure  the  right  of  sub- 
rogation as  to  real  property  levied  upon  under  Judgment 
against  principal. — 

On  the  day  of  ,  18 — ,  m  the  ooart  of  common 

pleas  of county,  Ohio,  at  the term  thereof,  in  said 

IBank  v.  Trimble,  40  O.  a  629;  Peabody  ▼.  Chapman,  dO  NT.  H.  418; 

Barber  ▼.  Bank,  supra.  Chandler  v.  Brainard,  14  PMsk.  287. 

2  Hinkley  v.  Pfeister,  88  Wia.  64 ;  See  Dussol  y.  Branguriere,  6^  CaL 

53  N.  W.  Rep.  21 ;  Brandt  on  Surely-  456 ;  Bunker  y.  Tufts,  55  M€»    180. 

ship,  Bec&   228-229.  Except  for  the  Although  where   the  judgment   i» 

purpose    of     obtaining     indemnity  joint  they  must  all  join.    lifctner  ▼. 

against    the    debt    or    liability  for  Horsey,  2  O.  209 ;  Peabody  v.  Chap 

which  he  is  bound,  whenever  any  of  man,  20  N.  H.  418. 

the  grounds  for  an  arrest  or  attach-  7  Sevier  v.   Roddie,    51    Mo.   580 ; 

ment  exist    R  S.,  sec.  5846.  Neilson  v.  Fry,  16  O.  S.  552 ;  Bunker 

•  Hale  V.  Wetraore,  4  O.  S.  600,  cit-  v.   Tufts,  suprcu    Even  though  the 

ing  Stump  v.  Rogers,  1  O.  583 ;  Hor-  judgment    has   been    eztinguishedL 

sey  V.  Heath,  5  O.  855 ;  McConnell  y.  Neilson  y.  Fry,  suprcL 

Scott,  15  O.  401.  *  Cunent  v.  Thompson,  3  C.  a  C. 

4  Brannin  v.  Smith,  2  Disn.  486.  R  54. 

»  Williams  v.  Williams,  5  O.  444.  »  Horeey  v.  Heath,  5  O.  85a 

•Lombard  v.   Cobb.    14    Mp.   222; 
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year,  the  paid  defendant,  The  L.  National  Bank,  recovered  a 
judgment  against  the  defendant  D.  C.  W.,  and  the  above- 
named  plaintiffs  J.  S.  and  J.  E.,  for  the  sum  of dollars, 

which  judgment  is  still  in  full  force.  That  said  judgment  was 
taken  upon  a  promissory  note  to  which  there  was  attached  a 
warrant  to  confess  judgment;  that  said  promissory  note,  with 
said  warrant  attached,  was  signed  by  D.  0.  W.  as  prin- 
cipal, and  the  above-named  plaintiffs,  J.  S.  and  J.  E.,  a$% 
sureties  for  the  said  D.  C.  W.,  which  said  suretyship  was 
well  knowa  to  said  defendant,  The  L.  National  Bank.  That 
said  D.  0  W.  is  now,  and  was  at  the  time  said  judgment 
was  taken  as  aforesaid,  wholly  insolvent.    That  said  judgment 

became  ari  was  a  lien  on  said ,  18 — ,  on  the  undivided 

one-sixth  oart  of  the  following  described  real  estate,  sit- 
uated in    he  county  of ,  state  of  Ohio,  to  wit:  [desorip- 

tian\  the  above  described  premises  being  subject  to  the  life 
estate  ot  A.  B. 

That  on  the  said day  of ,  18 — ,  execution  was  duly 

and  le^^nlly  issued  on  said  judgment  and  placed  in  the  hands 
of  M.  1*.  H.,  sheriflf  of  said  county,  and  the  same  was  levied 

on  the  above  real  estate  on  the day  of ,  18 — .    That 

on  the day  of ,  18 — ,  plaintiffs,  in  order  to  save  their 

property  from  being  levied  upon  and  exposed  to  sale,  were 
compelled  to  and  did  pay  said  judgment  in  full  as  sureties. 

That  said  judgment  was  taken  on  said  note  and  warrant  to 
confess  judgment  without  any  notice  to  the  plaintiffs,  and 
that  they  had  no  opportunity  to  make  application  to  the  court 
to  be  ceritified  in  said  judgment  as  such  sureties  aforesaid. 
That  the  said  defendant,  through  its  attorney,  refused  to 
allow  the  above  real  estate  to  be  sold  by  the  said  sheriff  and 
apply  the  proceeds  thereof  on  said  judgment.    The  said  bank 

did,  on  the day  of ,  18 — ,  assign  the  said  judgment 

to  these  plaintiffs  as  such  sureties  as  aforesaid. 

Plaintiffs  therefore  ask  that  they  may  be  subrogated  to  all 
the  rights  of  the  plaintiff  in  said  judgment,  for  the  protection 
and  security  for  the  amount  of  money  paid  by  them  for  the 
said  D.  C.  W.,  and  that  said  real  estate  may  be  ordered 
sold  and  the  proceeds  applied  to  the  payment  of  said  judg- 
ment, and  for  such  other  and  further  relief  as  they  may  be 
entitled  to  in  the  premises. 

M.  A.  H.,  Attorney  for  Plaintiffs. 

NoTEL— From  Lima  Nat  Bank  v.  Stiles,  27  W.  L.  R  64.  Judgment  of 
lower  court  affirmed.    Petition  prevailed. 

Ordinarily  the  right  of  subrogation  cannot  be  enforced  until  full  pay- 
ment People's  In&  Ck).  v.  Straehle,  2  C.  &  C.  R  186.  A  surety  may  sus- 
tain an  action  to  be  subrogated  even  though  the  judgment  be  extinguished. 
Keilson  v.  Fry,  16  O.  S.  552.  And  may  have  dormant  judgment  revived  and 
enforced  agaiust  principal  debtor.  Neal  v.  Nash,  28  O.  S.  4SS.  Where  a 
right  of  subrogation  exists,  a  defendant  may,  on  cross-petition,  bring  in 
those  against  whom  a  cause  of  action  would  arise  in  his  favor,  to  enforce 
payment  of  such  debt    Resor  v.  McKenzie,  2  Disn.  210.    An  insurer  paying 
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lo0B  from  a  peril  insured  against  may  be  subrogated  to  all  claims  against 
one  whose  negligence  caused  the  injury  —  but  not  applicable  where  the 
negligence  of  insured  was  the  cause.    Insurance  Ca  v.  Sherlock,  25  O.  S.  50l 

Sec.  982.  Petition  to  be  subrogated  to  mortgage  lien. — 

That  on  the day  of ,  18 — ,  the  defendant  executed 

a  mortgage  to  A.  B.  on  the  following  premises  situate  in 

county,  state  of  Ohio.  Said  mortgage  was  given  to  secure 
the  payment  of  a  promissory  note  then  ^iven  to  said  A.  B.  by 
the  defendant  0.  I).«  upon  which  plaintiff  became  surety  for 
said  0.  D.,  and  which  was  due  and  payable  in  one  year  after 
date. 

That  when  said  note  became  due  and  payable  the  said  0.  D. 
failed  and  neglected  to  pay  the  same,  and  the  said  A.  B.  there- 
u])on  commenced  an  action  upon  said  mortgage,  and  on  the 

day  of ,  18 — ,  said  A.  B.  obtained  a  decree  for  the 

foreclosure  of  said  mortgage  and  obtained  an  order  for 
the  sale  of  said  real  estate  to  satisfy  said  judgment. 

To  prevent  a  sale  of  said  land  plaintiff  on  the day  of 

,  18 — ,  was  compelled  to  and  did  pay  off  and  discharge 

said  judgment  and  costs,  paying  thereon dollars. 

That  the  defendant  C.  1).  has  not  repaid  plaintiff  the  said 
sum  of dollars,  nor  any  part  thereof. 

Wherefore  plaintiff  asks  judgment  against  the  defendant 

for dollars,  and  that  he  be  subrogated  to  the  lien  of  said 

judgment,  and  that  the  premises  be  ordered  sold  to  pay  the 
amount  due  plaintiff  from  the  defendant. 

Sec.  983.  Petition  by  surety  to  compel  principal  to  pay 

note. — 

Plaintiff  states  that  on  the day  of ,  18 — ,  the  de- 
fendant A.  B.  and  plaintiff  made,  executed  and  delivered  to 
the  defendant  C.  I),  their  certain  promissory  note  of  that 

date  for  the  sum  of  $ ,  payable  to  the  defendant  in 

years  after  date,  bearing  interest  at per  cent,  per  annum, 

payable  annually,  due  in years  after  date. 

That  the  said  defendant  A.  B.  executed  said  note  as  princi- 
pal, and  this  plaintiff  signed  the  same  as  surety  only. 

That  said  note  matured  on  the day  of ,18 — ,and  is 

now  past  due.  That  the  said  A.  B.,  principal,  has  not  paid 
said  note  nor  any  part  thereof,  by  reason  whereof  plaintiff  is 
still  liable  thereon  as  surety. 

Wherefore  plaintiff  prays  that  the  defendant  0.  D.  may  be 
ordered,  adjudged  and  compelled  to  pay  off  and  discharge  said 
note,  and  for  such  relief  as  may  be  proper. 

Note. —  R.  S.,  sec.  5846,  authorizes  a  surety  to  maintain  this  action. 

Sec.  984.  Sureties  —  Defenses. —  As  the  principle  under- 
lying the  relationship  of  principal  and  surety  is  that  the 
surety  shall  not  be  called  upon  to  answer  for  the  debt  or  con- 
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tract  unless  the  principal  has  first  failed,  it  is  necessary  that 
no  undue  advantage  be  taken  of  the  surety.  Contracts,  there- 
fore, entered  into  between  principal  and  creditor^  to  which 
the  surety  is  not  a  party  and  which  are  injurious  to  him,  may 
relieve  him  from  his  obligation.*  For  instance,  where  a  note 
has  been  executed  and  delivered  with  only  one  name  thereon  as 
surety,  and  the  name  of  an  additional  surety  is  placed  thereon 
without  consent  of  the  first  surety,  the  latter  is  relieved.^ 
So  where  the  time  of  payment  has  been  extended  to  the  prin- 
cipal without  the  knowledge  of  the  surety,*  or  where  the  terms 
of  the  contract  have  been  departed  from,^  or  where  there  has 
been  any  material  concealment  on  the  part  of  the  creditor, 
thereby  increasing  the  risk  of  the  surety,*  or  by  delay  of  the 
creditor  in  proceeding  against  a  principal,  in  which  case  the 
surety  must  show  explicit  notice  or  request  to  sue,*  or  where 
there  has  been  a  fraud  practiced  upon  the  surety,^  or  where 
there  is  no  consideration  between  the  surety  and  principal," 
or  where  a  contract  between  a  surety  and  creditor  provides 
for  the  retention  of  security  received  and  there  is  a  departure 
from  the  terms  of  the  contract.*  A  surety  on  an  official  bond 
is  entitled  to  notice  of  an  action  thereon,  and  is  not  held  by  a 
judgment  unless  he  has  had  an  opportunity  to  defend.** 

While  a  material  alteration  of  a  contract  to  which  the  surety 
did  not  consent  will  furnish  a  complete  defense,  yet  where 
only  his  equitable  rights  or  remedies  have  been  invaded,  and 
the  original  obligation  remains  the  same,  he  can  only  be  re- 
lieved to  the  extent  of  actual  injury.**  The  surety  may  doubt- 

1  King  ▼.  Baldwin,  3  John.  Ch.  654.    of  time  and  usury  may  be  joined. 

*  Owens  ▼.  Tagae,  8  Ind.  App.  245.    Shed  y.  Augustine,  suprcu 

The  signing  of  additional  surety  is  a       *  Erickson  ▼.  Brandt,  55  N.  W.  Repi 

new  undertaking  requiring  an  inde-  62  (Minn.,  1898)l 

pendent  consideration.    Favorite  v.        *  Bank  v.  Albright,  21  Pa.  St  228. 

Stedham,  84  Ind.  428 ;    Bridges  v.        >  Howe  Mach.  Ca  ▼•  Farmington, 

Blake,  106  Ind.  882.    See  generally  82  N.  Y.  121.    See  ante,  sec.  979. 

as  to  alterations  without  tlie  consent       7  Graves  v.  Tucker,  10  &  &  M.  9. 

of  sureties,  Gardner  ▼.  Harvack,  21       «  Hsrtman  v.  Redman,  21  Ma  Appi 

la  128;    Pelton  v.  Drescott,   18  la.  124. 

667;  Henry  v.  Head,  114  Ind.  275.  » Noble  v.  Murphy,  91  Mich.  668; 

•  Shed  V.  Augustine,  14  Kan.  282 ;  Brandt,  Suretyship,  sees.  870, 878, 875. 
Church  V.  MaUoy,  70  N.  Y.C3;  Mul-      lo  Moore   v.  Kepner,  7  Neb.   291; 
lendore  v.  Werte,  75  Ind.  481 :  89  Am.  Saveland  v.  Green,  86  Wis.  612. 
Repi  456.    A  defense  for  extension      "  Ide  ▼.  Churchill,  14  O.  &  872L 
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less  set  up  a  failure  of  oonsideration  as  between  the  payee 
and  himself,  where  there  is  a  special  consideration  between 
them,^  and  may  also  show  a  breach  of  warranty  upon  a  contract 
of  sale,  even  though  the  principal  does  not  avail  himself  of 
such  defense.'  Where  sureties  guaranty  the  payment  of  notes 
secured  by  mortgage  after  their  maturity,  they  cannot  be  held 
liable  for  the  payment  of  any  notes  transferred  by  their  prin- 
cipal to  the  obligee  in  the  bond  of  surety  for  a  consideration 
other  than  money  paid  at  the  time.'  Nor  can  a  surety  set  up 
a  defense  that  a  creditor  has  taken  additional  security  at  the 
time  of  the  execution  of  a  contract  for  the  purpose  of  showing 
that  he  is  discharged,  as  the  taking  of  such  security  will  not 
of  itself  relieve  the  surety,  unless  it  liquidates  the  debt  or 
changes  the  liability  of  the  surety.^  It  has  beer,  held  that  an 
averment  in  an  answer  that  the  defendant  requested  plaintiff 
to  sue  the  principal  is  suiBcient,  without  a  £<jrther  allegation 
that  the  notice  was  in  writing,'  although  t)i\9  could  not  apply 
where  the  code  plainly  provides  that  it  sh/.ll  be  in  writing. 

Sec.  985.  Answer  setting  up  suretys^xlp  and  asking  that 
property  of  principal  be  first  exhausted. — 

Defendant  for  his  answer  herein  staUiS  that  he  signed  the 
note  set  forth  in  plaintiff's  petition  on;y  as  surety  for  his  co- 
defendant  herein,  and  did  not  receive  an  7  part  of  the  considera- 
tion therefor. 

Defendant  therefore  asks  that  the  ex  mention  awarded  in  said 
cause  may  be  first  levied  upon  the  property  of  nis  co-defendant 
0.  D.,  the  principal  upon  said  note,  iiefore  /edorting  to  the 
property  of  this  aefendant. 

Note. —  How  judgment  against  principal  ai.d  sur  j«-y  entered.  Certificate 
of  suretyship  may  be  made  on  judgment  R  S.,  upct,  S419,  58S6.  Ck>nBent 
cliat  a  defendant  be  certified  as  surety  may  be  m/zio  in  open  couru  Petert 
V.  McWilliams,  36  O.  S.  155.  Where  sureties  ner/<ect  to  have  tiiemselvee  so 
certified,  the  creditor  will  not  be  compelled  to  ^j^t  exhaust  the  property  of 
the  principaL  Elliott  v.  Elmore,  16  O.  27.  Ye/,  if  a  levy  which  has  been 
made  on  unincumbered  property  is  abandone<?  (without  consent  of  surety  he 
will  be  released.  Day  v.  Ramey,  40  O.  8.  446.  Contract  construed  strictly 
in  favor  of  surety.  State  y.  Nutting,  2  O.  K  1,  6 ;  McQovney  y.  State,  20 
O.  9& 

1  Jeffrey    ▼.  Lamb,  78   Ind.  202;  « Sp  .ingfield  Eng.  etc  Ca  t.  Park 

Meeker   y.    Shanks,  112    Ind.    207;  8  Ind.  App.  178,  citing  Pitman  on  Prin. 

Tampbell  y.  Kates,  17  Ind.  120.  and  Sarety,  201 ;  Brandt  on  Surety- 

>  Springfield  Eng.  eta  Ca  y.  Park,  ship,  jecs.  820, 821 ;  Morgan  y.  Martin, 

8  Ind.  App.  17a  82  Mo.  488. 

*  Labaree  y.  Elosterman,  88  Neb.  *  Coates  v.  Swindle,  55  Ma  81. 

loa 
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Sec.  986.  Answer  by  surety  that  time  has  been  extended 
hj  payee.— 

[Caption  and  formal  averments.'] 

That  on  or  about  the day  of ,  18 — ,  when  the  note 

set  forth  in  plaintiff's  petition  became  due,  the  plaintiff,  in 
oonsideration  that  [atoite  oon8id^aUoii\  and  without  the  knowl- 
edge or  consent  of  this  defendant,  entered  into  an  agreement 
with  the  maker  and  defendant  E.  F.,  whereby  he  extended 

the  time  for  the  payment  of  said  note  until  the day  of 

,  18 — J  and  that  thereby  and  by  his  said  contract  of  exten* 

sion  aforesaid  this  defendant  has  been  released  therefrom. 

NotA. —  See  Bank  y.  Lucas,  26  O.  S.  886.  A  contract  of  extension  by  the 
creditor  and  one  surety  discharges  another  sure^  only  from  a  part  of  the 
debt  which  the  first  surety  woula  be  bound  to  contribute^  Ide  y.  Churchill, 
14  O.  &  872. 


K 


See.  987.  Answer  that  property  of  principal  has  been 

released  by  debtor. — 

Caption,'] 

^^eiendant  says  that  he  executed  the  note  sued  on  only  as 
surety  for  C.  D.,  and  received  no  consideration  therefor,  of 
which  fact  the  plaintiff  was  well  aware  at  the  time. 

That  as  an  additional  security  for  the  payment  of  said  note 
said  C.  D.  executed  a  mortgage  to  the  plaintiff  upon  the  fol- 
lowing described  real  estate :  [deaoribe  i(]j  [w,  delivered  to  the 
plaintiff  as  collateral  security  a  note  payable  to  said  0.  D., 

and  signed  by  E.  L.,  for dollars,  with  U.  V.  as  surety 

thereon]. 

That  on  the day  of ,  18 — ,  without  the  knowledge 

or  consent  of  this  defendant,  the  plaintiff  released  said  mort- 
gage [pr^  delivered  to  said  C.  D.  said  note  so  held  as  collateral 
security]. 

That  said  property  [or^  note]  has  since  been  disposed  of  by 
said  C.  D.,  and  cannot  be  reached  by  execution,  and  said  0.  D. 
is  wholly  insolvent. 

That  said  property  [or,  note]  was  of  the  value  of dol- 
lars, and  the  plaintiff  could  have  realized  therefrom  the  full 
amount  of  the  note  sued  on. 

Sec.  988.  Answer  that  surety  signed  note  on  condition. — 

[Caption.] 

That  this  defendant  signed  the  note  set  forth  in  plaintiff's 
petition  only  as  surety  for  0.  D.,  and  received  no  part  of  the 
consideration  therefor,  all  of  which  the  plaintiff  well  knew  at 
the  time  said  note  was  executed. 

That  at  the  time  said  note  was  executed  this  defendant  was 

indebted  to  B.  F.  in  the  sum  of  dollars,  as  surety  for 

said  C.  D.,  which  was  then  due. 

It  was  thereupon  agreed  between  the  plaintiff,  this  defend- 
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ant  and  said  0.  D.  that  in  consideration  of  the  execution  of 
the  note  sued  on  herein  and  of  this  defendant  becoming  sarety 

thereon,  that  plaintiff  would  loan  the  said  0.  D. dollars, 

which  sum  should  be  applied  to  the  payment  of  the  said 
note  to  said  E.  F.,  thereby  releasing  this  defendant  from  fur- 
ther liability  thereon.  ^Defendant  thereupon  executed  the 
note  sued  on  in  consideration  and  only  upon  the  condition 
.hat  the  money  to  be  thus  procured  should  be  applied  upon 
?.id  note  to  said  E.  F.,  as  tne  plaintiff  at  the  time  weU  knew. 
That  after  this  defendant  had  executed  the  note  sued  on, 
without  the  consent  and  knowledge  of  this  defendant  [but 
with  the  consent  of  said  0.  D.],  the  plaintiff  applied  the  money 
so  loaned  to  said  0.  D.  to  the  payment  of  a  note  executed  by 
said  0.  D.  to  the  plaintiff  [upon  which  he  had  no  security], 
and  the  said  note  to  said  K.  F.  remains  unpaid  [oTj  this  de- 
fendant has  since  been  compelled  to  pay  said  note  of  said 
RF.]. 

See.  989.  Answer  of  fallnre  to  sue  principal  when  noti- 
fied.— 

Defendant  says  that  the  note  set  forth  in  plaintiff's  petition 
was  signed  by  him  only  as  surety  for  his  co-defendant  0.  D., 
and  that  he  received  no  part  of  the  consideration  therefor 
whatever,  of  which  fact  the  plaintiff  was  well  aware  at  the 
time. 

That  when  said  note  so  signed  as  aforesaid  matured,  to  wit, 

on  the day  of ,  18 — ,  this  defendant  in  writing  duly 

notified  and  demanded  that  plaintiff  immediately  bring  suit 
thereon,  but  that  plaintiff  did  not  then  bring  suit  as  requested 

and  not  until  the day  of y  18 — ^  when  this  action  was 

commenced. 

That  by  reason  of  the  failure  on  the  part  of  said  plaintiff  to 
bring  said  suit  as  reauested  defendant  says  that  he  has  been 
released  from  any  liaoility  upon  said  note  whatever. 

Note.—  R  a,  sec.  588a 

A  creditor  can  not  be  compelled  to  go  through  what  may  be- 
come a  protracted  law  suit  against  the  debtor  before  he  can  col- 
lect the  debt  from  the  surety ;  and  failure  so  to  do  will  not  effect 
a  release  of  the  surety.^ 

*  Bank  v.  Morrison,  7  Oh.  Dec.  292. 
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See.  990.  Ayerment  of  eorporateeapaeMy.—  It  was  anneo- 
eesary  at  common  law  that  a  corporation  in  actions  by  it 
allege  its  corporate  character  or  its  title,  even  in  case  of  a  for- 
eifpi  corporation,^  it  being  snflScient  to  state  the  name  in  the 
caption.  There  is  a  lack  of  uniformity  in  the  adjudications  of 
the  American  courts  upon  this  question,  although  there  does 

1  Harwell  on  Code  Pldg.,  pp.  161,  Conx  682;  Insurance  Ca  y.  Rogen^ 
168;  Bank  of  Michigan  y.  Williams^ 

6  Wend.  482;   Angell  A;  Ames  on    90  Barb.  491 ;  Bliss  PI.,  sec.  247n.  109. 
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not  seem  to  be  any  cogent  reasons  why  such  should  be  the 
case.     There  are  some  courts  which  hold  that  an  averment  of 
corporate  existence  is  not  essential  to  the  maintenance  of  an 
action  by  or  against  a  corporation.    The  question  must  be  de- 
termined upon  the  fundamental  principles  involved  in  stating 
a  cause  of  action,  and  will  depend  on  the  determination  of  the 
question  whether  or  not  it  is  a  fact  which  should  be  pleaded. 
If  it  be  so  decided,  then,  in  view  of  the  opinion  taken  by  some 
courts,  that  a  statement  of  corporate  capacity  in  the  caption  of 
a  petition  is  sufficient,  it  must  further  be  considered  whether  a 
statement  of  a  fact  essential  to  a  cause  of  action  can  be  made 
only  in  the  caption  of  a  petition.    It  needs  no  extended  argu- 
ment to  prove  that  a  plaintiff  must  show  that  he  is  entitled  to 
maintain  the  action.    An  artificial  person,  such  as  a  corpora- 
tion, does  not  stand  upon  the  same  footing  as  does  an  individ- 
ual.    An  individual  defendant  cannot  deny  his  existence  or 
make  any  defense  concerning  his  name  and  capacity  to  sue  by 
reason  of  his  name  alone  except  misnomer,  while  a  number  of 
valid  defenses  may  be  urged  as  to  corporate  capacity.    It 
seems  apparent,  therefore,  that  corporate  capacity  is  a  fact 
which  must  be  stated  in  the  body  of  the  petition.    This  rule 
may  be  technical,  but  is  founded  upon  sound  principles  of 
pleading.    Those  courts  adopting  the  common-law  rule  pro- 
ceed upon  the  theory  that  the  name  of  a  corporation  stated 
in  the  caption  imports  that  it  has  corporate  capacity,  render- 
ing it  unnecessary  to  specifically  aver  the  same  in  the  peti- 
tion.^   There  were  valid  reasons  for  dispensing  with  an  aver- 
ment of  corporate  capacity  when  corporations  were  organized 
iinder  special  acts  of  the  legislature,  as  the  court  would  take 
judicial  notice  of  the  act  creating  them;'  but  when  organized 
under  general  laws,  requiring  certain  steps  to  be  taken  to  per- 
fect an  organization  which  are  not  open  to  the  public,  then  it 
is  obvious  that  when  the  legality  of  the  proceeding  is  assailed, 

1  Adams  EzpreesCa  ▼.  Harris,  120  Smith  y.  Sewing  Machine  Ca,  26 
lud.  78,  citing  Adams  Express  Co.  y.  O.  S.  563,  that  the  code  does  not  re- 
Hill,  48  Ind.  167;  Indianapolis  Sun  quire  the  title  of  the  plaintifl  to  be 
Co.  y.  Horrell,  68  Ind.  627 ;  Sayers  y.  more  specifically  set  out  than  was 
Bank,  89  Ind.  280 ;  O'Donald  y.  Rail-  required  at  common  law ;  but  the 
road  Ca,  14  Ind.  259 ;  Ryan  y.  Bank,  question  here  was  with  refereiuse  to 
5  Kan.  658.  See  MazweU  on  Code  a  foreign  corporation. 
Pldg.    161.     It   has   been    held   in       ^  Bliss  on  Code  Pldg.  ««c.  9411 
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the  question  of  corporate  existence  becomes  a  fact  to  be 
proved.  To  obviate  the  necessity  of  proof,  some  codes  have 
provided  that  it  shall  not  be  required.^  The  rule  generally 
adopted,  and  which  is  founded  upon  principle,  is,  that  a  peti- 
tion which  does  not  aver  corporate  capacity  is  fatally  defect- 
ive and  does  not  state  a  cause  of  action.'  It  is  not  necessary/ 
to  state  every  fact  essential  to  the  existence  of  the  corpora- 
tion, but  it  may  be  made  in  a  general  way.'  An  allegation 
that  at  a  certain  date,  and  ever  since  said  date  until  the  insti- 
tution of  this  suit,  a  defendant  has  been  a  corporation,  organ- 
ized and  existing  as  such  under  and  by  virtue  of  the  provisions 
of  law,  is  sufficient  to  show  corporate  capacity  at  the  time  of 
the  suit.* 

It  has  always  been  a  rule  of  comity  between  states  that  a 
foreign  corporation,  excepting  perhaps  insurance  companies, 
could  hold  property  and  sue  and  be  sued  in  the  courts  of  a  sister 
state.*  To  enable  a  foreign  corporation  to  claim  any  rights 
under  its  powers  or  franchises  in  a  sister  state,  it  has  been 
considered  necessary,  in  an  action  by  it,  that  it  should  dis- 
close and  plead  the  name  of  the  state  by  which,  or  the  terms 
in  which,  its  powers  or  franchises  were  granted.*  But  it 
is  probably  unnecessary  to  state  the  terms  of  its  charter 
or  articles  of  incorporation, —  a  simple  allegation  that  it  was 
organized  under  the  laws  of  a  certain  state  being  sufficient.^ 

The  statutes  of  most  states  require  foreign  insurance  oom- 

^  New  York  Code,  see  1776 ;  Con-  xnent»  the  defect  is  waived.    Spence 

cordia  Saving,  eta  Ass'n  v.  Read,  98  v.  Insurance  Ca,  40  O.  &  617.    In  the 

N.  Y.  474.  absence  of  a  plea  of  nul  tiel   cor- 

s  Miller  y.  Pine  Mining  Co.,  81  Paa  poratinn.  it  is  not  necessary  for  the 

Rep.  808  (Idaho,  1892) ;  Loup  y.  Rail-  plaintiff  to  make  proof  of  its  exist* 

road  Ca,  68  CaL  99 ;  People  v.  Rail-  ence.    Calumet  Paper  Ca  v.  Knight, 

road  Ca.  88  Cal  898 ;  28  Pac.  Rep.  etc.  Ca,  48  III  App.  56a 

808 ;  Greathouse  y.  Heed,  1  Idaho,  •  Washer  v.  Allensville,  etc.  Co.,  81 

482 ;  Bliss  on  Code  Pldg.,  sees.  246,  Ind.  78 ;  State  y.  Stout,  61  In.1.  14a 

247.     And  it  is  not  cured  by  ver-  See  sea  991,  post,  for  foroL 

diet    Richards  y.  Insurance  Co,  22  « Bank  v.  Nefl,  60  Kan.  606    9\ 

Paa    Rep.    989    (CaL);    Morgan   y.  Paa  Rep  1064. 

Menize,  60  CaL  841.    Where  no  aver-  «  Hanna  v.  Petroleum  Ca,  28  O.  & 

ment  of  corporate  capacity  is  made,  622 ;  Lewis  v.  Bank,  12  O.  182. 

and  the  petition  contains  no  aver-  *  De  Voss  v.  Gray,  C2  O.  &  159 

ment  of  the  corporate  existence,  to  ?  Smith  v.  Sewing  Machine  C%j,,  26 

which  no  objection  is  made  by  an-  O.  S.  662.    See  Bliss  on  Code  Pldg^ 

swer  or  otherwise  until  after  judg-  sea  247. 
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panies  to  obtain  from  the  proper  state  officials  a  certificate 
authorizing  them  to  do  business.  And  in  actions,  therefore, 
by  such  companies,  it  should  be  shown  by  the  pleadings  that 
they  are  a  corporation  organized  under  the  laws  of  a  foreign 
state,  and  that  they  have  complied  with  the  laws  of  the  sis* 
ter  state  and  are  authorized  to  engage  in  business  therein. 
Laws  requiring  foreign  corporations,  other  than  insurance  and 
banking  companies,  to  file  a  copy  of  their  articles  of  associa- 
tion with  the  secretary  of  state  or  other  officer  before  they 
can  engage  in  business  or  maintain  an  action,  have  also  been 
enacted  in  various  states,  so  that  all  foreign  corporations 
stand  upon  the  same  footing.^  Courts  have  been  called  upon 
to  consider  these  provisions,  and  are  not  in  accord  upon  their 
effect.  Some  have  gone  to  the  extent  of  holding  that  a  reg- 
ulation making  the  filing  of  such  a  certificate  a  condition  pre- 
cedent to  the  right  of  a  foreign  corporation  to  maintain  an 
action  is  in  violation  of  the  constitution  of  the  United  States.' 
So  it  has  been  held  under  similar  provisions  that  the  ques- 
tion of  the  right  of  a  foreign  corporation  to  do  business  by 
reason  of  not  having  complied  with  the  statute  as  to  filing 
the  articles  of  incorporation  cannot  be  called  in  question  col- 
laterally in  an  action  by  or  against  it,  but  that  it  can  be  de- 
termined only  in  an  action  in  qtM  warranto  brought  for  that 
express  purpose.'  Again,  it  is  held  that  a  failure  to  comply 
with  such  provision,  however  it  may  affect  the  right  to  hold 
and  enjoy  property,  cannot  affect  its  capacity  to  sue.*  Nor 
is  a  contract  entered  into  by  a  foreign  corporation  invalidated 
because  it  has  not  complied  with  the  law  as  to  '^  registration," 
as  (;uoh  failure  merely  prevents  its  enforcement  until  the  stat- 
ute has  been  complied  with.* 

While  it  is  not  the  province  of  this  work  to  discuss  con- 
stitutional questions,  yet  it  would  seem  that  the  provisions  of 
the  various  codes  requiring  foreign  corporations  to  register 
aT'^  consonant  with  principles  of  pleading.    Citizens  of  a  state 

iR  &  sec.  148c;  91  O.  L.  272-4;  (a  D.,   1893):    MUl   ▼.  Bartlett,   54 

90  O.  L.  261 ;  amended.  91  O.  L.  355.  N.  W.  Rep.  544  (N.  D.) ;  Grant  ▼.  Coal 

See  Murfre«5  n  F  reign  Corpi,  aec.  79.  Co.,  80  Pn.  St.  208. 

i  Kindall  v.  Lithographing  Co.,  86        4  utiey  v.  MinioK  Ca,  i  Cola  869. 
Paa  Kep.  53f.  (Cola,  1893);  U.  a  Con-       »  Singer  Manuf.  Oa  ▼.  Brown,  64 

Btitution,  Art  1,  sec.  8 ;  Manuf.  Ca  ind.  548 ;  Daly  ▼.  Insuranoe  Co.,  64 

w,  Ferguson,  113  U.  a  727.  ind.  1. 

»  Wright  V.  Lee.  55  N.  W.  Repi  981 
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have  the  right  to  know  that  they  are  dealing  with  properly 
organized  corporations,  authorized  to  sue  and  be  sued  by 
their  corporate  name,  and  that  they  have  couiplied  with  the 
provisions  of  the  laws  of  their  own  state ;  and  in  the  absence 
of  any  restriction  against  a  foreign  corporation  preventing 
them  from  engaging  in  any  line  of  business,  or  interferini.' 
with  interstate  commerce,  it  would  seem  that  the  registration 
laws,  so  called,  are  proper  and  not  in  conflict  with  any  con- 
stitutional provision,  but  are  enacted  only  for  the  purpose  of 
providing  safeguards  to  the  rights  and  remedies  of  individu- 
als.* The  code  of  New  York  has  gone  to  the  extent  of  re- 
quiring a  corporation  to  allege  whether  it  is  a  foreign  or 
domestic  one.'  Yet  the  courts  of  that  state  are  not  in  har- 
mony upon  this  provision.  It  is  held  in  some  cases  that  a 
complaint  which  fails  to  allege  whether  a  defendant  is  a  for- 
eign or  domestic  corporation  is  not  subject  to  a  demurrer  in 
not  stating  facts  sufficient  to  constitute  a  cause  of  action;* 
while  in  later  cases  the  contrary  view  is  taken.* 

In  conclusion,  it  may  be  stated  that  corporate  capacity  is  a 
fact  to  be  averred.  Consequently,  foreign  corporations  mast 
not  only  allege  corporate  capacity  derived  from  the  charter 
of  their  native  state,  but  must  also  allege  compliance  with  the 
license  or  registration  law.  The  remedy  for  failure  so  to  do 
has  been  pointed  out  elsewhere  —  by  demurrer  if  apparent  on 
the  face  of  the  petition,*  otherwise  by  answer.* 

See.  991.  Form  of  averment  of  corporate  character. — 

If  plaintiff:  Plaintiff  is  a  corporation,  dulv  organized  and 
incorporated  under  the  laws  of  tne  state  of  Ohio  [and  is  en- 
gagea  in  the  business  of ,  at  C, county,  in  said  state]. 

^f  defendant:  The  defendant  is  a  corporation  duly  organ- 
ized and  incorporated  under  the  laws  of  the  state  of  Ohio  [for 

the  purpose  of  carrying  on  the  business  of at  0.,  in  the 

county  of ,  in  said  state]. 

NoTB.—  Anttt  sec.  900. 

&  See  Murfree  on  Foreign  Corpo-  from  the  facts  alleged  as  to  whicii 

ratioDS,  sees.  92-9.  class  it  belongs.     American  Baptist, 

'  ayil  Code,  sec.  177&,  etc.  Soc.  ▼.  Foote,  62  Hun,  808.    The 

*  Rothchild  y.  Railway  Co.,  10  N.  place  where  organized  is  immaterial. 

Y.  &  86  (1890>  Swift»  etc.  Co.  v.  Crawford,  84  Nobi 

« Chandler  ▼.  EL  T.  Ca,  18  N.  Y.  a  450 ;  51  N.  W.  Bep^  1084  (1892X 

678 ;  National  Temp^  Soo.  ▼.  Anderson,  *  Ante^  sea  96,  p.  99. 

2  N.  Y.  a  49 :  Gilpin  t.  Railroad  Ca,  *  See  form,  sea  1007,  post 
17  N.  Y.  &  520.    It  may  be  inferred 
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Sec.  992.  Actions  by  and  against  corporations.—  AH  ac- 
tions in  behalf  of  a  corporation  must  necessarily  be  brought 
in  the  name  of  the  company,  and  so  long  as  the  officers  are 
ready  and  willing  to  bring  an  action,  stockholders,  even  though 
interested  in  the  affairs  of  the  corporation,  cannot  commence 
a  proceeding.^    In  Ohio,  under  a  former  statute,  corporate 
names  only  could  be  used  to  prosecute  a  suit;  and  after  the 
dissolution  of  a  corporation,  or  after  it  had  been  placed  in 
the  hands  of  a  receiver,  it  could  no  longer  sustain  an  action 
by  its  corporate  name,  but  all  actions  in  its  behalf  while  so 
in  the  hands  of  a  receiver  should  be  in  the  name  of  such  re- 
ceiver.'   An  action  may  be  sustained  by  a  corporation  to  can- 
cel certificates  of  stock  which  have  been  wrongfully  issued  by 
its  officers,  which  may  be  in  the  hands  of  a  third  person  as 
collateral,  and  all  holders  of  any  of  such  certificates  may  be 
joined  as  defendants  for  the  purpose  of  determining  the  valid- 
ity of  the  same.'  A  contract  regularly  made  by  a  corporation 
may  be  ratified  by  it  and  an  action  brought  thereon, — an  aver- 
ment that  it  was  made  by  the  plaintiff  through  its  proper 
officers  amounting  to  a  ratification.*    And  in  an  action  by  a 
corporation  upon  a  contract,  it  is  not  necessary  to  aver  that 
it  had  power  to  make  the  same.'    An  action  may  be  sustained 
by  an  association  of  persons  who  have  in  good  faith  attempted 
to  organize  a  corporation  and  have  commenced  and  carried 
on  business  as  a  corporate  body.'    A  corporation  cannot  en- 
force a  usurious  contract  in  Ohio,  although  the  contract  be 
made  in  another  state  where  it  is  valid.^    Nor  can  an  execu- 
tory contract  between  a  corporation  and  a  stockholder  for  the 
purchase  of  stock  be  enforced  either  by  an  action  for  specific 
performance  or  for  damages.'    A  pledgee  of  stock  of  a  corpo- 
ration may,  upon  refusal  of  the  corporation  to  transfer  the 
same  to  his  own  name,  sustain  an  action  against  the  company 
for  damages  as  for  a  wrongful  conversion.' 

^  See  post,  sec.  994.  *  Insurance  Ca  v.  Dheim,  48  Wigr 

2  Miami  Exporting  Ca  v.  Qano,  18  42a 

O.  269.    Trustees  of  a  bank  author-  ^St  Paul  Land  Ca  ▼.  Dayton,  87 

ized  to  close  up  its  affairs  may  bus-  Minn.  864 

tain    an   action  in  their   coUective  *  Hagerman  y.  Building  Ass'n,  25 

names  after  its  charter  has  expired.  O.  &  186^ 

Martin  ▼.  Trustees,  18  O.  260.  7  Ewing  ▼.  Bank,  48  O.  &  81. 

>  Railway  Ca  v.  Bank,  22  W.  L.  B.  ^Koppin  ▼.  Qreenleaf,  88  O.  a  27S, 

24&  »  Railway  Ca  v.  Rawson,  16  W.  L. 
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It  has  been  held  that  an  action  may  be  sustained  against  a 
corporation  while  in  the  hands  of  a  receiver  withoat  making 
the  receiver  a  party,  and  a  judgment  rendered  therein  may, 
if  kept  alive  after  the  discharge  of  the  receiver  and  the  return 
of  the  property  to  the  company,  be  enforced  against  the  cor- 
poration.^ When  a  corporation  is  placed  in  the  hands  of  a  re- 
ceiver, its  property  is  then  in  the  custody  of  the  law,  and  any 
interference  or  attempted  interference  therewith,  either  by 
acts  of  individuals,  or  by  any  proceedings  at  law  by  attach- 
ment, execution  or  otherwise,  is  clearly  in  violation  of  the 
orders  or  judgment  of  the  court  appointing  the  receiver.  The 
subject-matter  of  such  an  independent  suit  against  the  corpo- 
ration, while  in  the  hands  of  a  receiver,  is  in  entire  control  of 
the  receiver  as  an  officer  of  the  court,  and  is  governed  and 
controlled  entirely  by  the  orders  of  the  court.  It  is  impossi- 
ble for  any  person  to  sustain  an  action  which  will  in  any  way 
affect  the  property  or  rights  of  such  corporation  without  first 
having  obtained  the  consent  thereto  of  the  court  appointing 
the  receiver.'  Such  being  the  case,  a  judgment  rendered 
against  a  corporation  while  in  the  hands  of  a  receiver  cannot 
in  the  slightest  degree  affect  the  corporate  property  until  re- 
turned to  the  corporation. 

Sec.  993.  Petition  against  incorporators  as  partners. — 

Plaintiff  says  that  on  the day  of ,  18—,  the  de- 

^"^ndants  or^nized  and  associated  themselves  together  for 

the  transaction  of  business  under  the  name  of Company, 

assuming  to  be,  and  holding  themselves  out  to  the  public  gen- 
erally as,  a  corporation  duly  organized  under  the  laws  of 
Ohio,  when  in  truth  and  in  fact  they  were  not,  but  were 
without  any  color  of  a  corporate  franchise,  but  are  part- 
ners.   There  is  due  plaintiff  from  said  defendants,  as  partners 

aforesaid,  the  sum  of  $ upon  an  account  [cw,  note]  of  which 

the  following  is  a  copy  with  all  the  credits  and  indorsements 
thereon,  to  wit:  [Copy.'] 

Plaintiff  therefore  asks  judgment,  etc. 

Note.—  Such  persons  are  liable  as  partners.  Abbott  ▼•  Smeltinff  Ca,  4 
Neb.  416. 

R  42&    An  action  cannot  be  prose-  ^  Mather  ▼.  Railway  Ca,  8  Oi  GL  GL 

cuted  against  a  defunct  corporation  284 

but   may   be   against  the   trustees  'See  ch.  76,  Receiv«r%  seca.  1068^ 

thereof.    Renick  ▼.  Bank,  18  O.  289.  106& 
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Sec.  994.  Action  by  stockholder  on  behalf  of  corporation. 

It  is  a  general  rale  that  an  action  for  an  injury  caused  by  the 
misconduct  of  an  officer  must  be  brought  in  the  name  of  the 
corporation,  and  that  a  stockholder  cannot  sustain  such  an 
action  or  actions  against  third  persons  on  behalf  of  the  corpo- 
ration. Nor  can  stockholders  maintain  actions  in  their  indi« 
vidual  names,^  even  where  one  has  become  the  owner  of  all  of 
the  stock.'  But,  like  many  general  rules,  there  are  exceptions. 
It  is  an  elementary  principle  that  where  there  is  a  wrong 
there  must  be  a  remedy,  if  it  be  in  the  power  of  courts  to  fur- 
nish one.  Hence  it  follows  that  when  rights  of  a  stockholder 
are  placed  in  jeopardy  by  acts  of  the  corporation  through  its 
officers,  for  which  there  is  no  remedy  at  law,  equity  will  step 
in  and  protect  the  same.'  Stockholders  have  such  an  interest 
in  the  corporate  property  as  entitles  them,  when  their  interests 
are  not  protected  by  those  whose  duty  it  is,  to  prevent  it  from 
being  lost  or  their  rights  therein  from  becoming  impaired.^ 

The  course  which  complaining  stockholders  must  first  take 
is  to  make  a  demand  upon  the  officers  in  charge  of  the  affairs 
of  the  corporation  to  commence  an  action.  And  generally  it 
is  only  when  they  have  refused  to  bring  an  action  that  stock- 
holders themselves  may  bring  a  suit  in  behalf  of  the  corpora- 
tion.^ Demand  should  be  made  upon  the  managing  officers.* 
The  refusal  of  the  president  alone  will  not  be  sufficient ;  it 
should  be  by  a  majority  of  the  directors,  and  wilf ul.'^  While 
it  must  generally  be  shown  that  a  request  has  been  made 
upon  the  officers  and  that  they  have  refused,  yet  it  may  be 
unnecessary  in  some  cases;  as,  for  instance,  where  the  di- 
rectors are  under  the  influence  of  a  president  and  hold  their 
stock  by  virtue  of  a  voluntary  transfer  from  him  to  enable 
them  to  act;^  or  where  it  would  be  entirely  useless  to  make 
a  demand.*    In  every  case  where  a  stockholder  is  allowed  to 


iTomlinson  y.  Union,  87  Ind.  808; 
Greaves  v.  Gk>uge,  69  N,  Y.  154 ;  La 
Orange  ▼.  Treasurer,  24  Mich.  468 ; 
Talbot  ▼.  Scrippe,  81  Mich.  26a 

3  Button  V.  Hoffman,  61  Wis.  20 ; 
60  Ali.  Rep.  181. 

'Spelling  on  Ex.  Rem.,  sea  788, 
citing  13ell  y.  TeL  Ckk.,  16  Fed.  Rep. 
14;  Huorsey  t.  Yeazie,  24  Me.  11* 


«  Baldwin  y.  Canfield,  26  Minn.  48. 

•  Whitney  ▼.  Fairbanks*  54  Fed. 
Rep.  985. 

•Railroad  Ca  ▼.  Woods,  88  Ala. 
630. 
t  Wallace  y.  Bank,  89  Tenn.  68a 

*  Dunphy  y.  Newspaper  Ass'n,  140 
Mass.  495;  16  N.  E.  Rep.  426. 

•Brewer  ▼.  Boston   Theatre^  104 
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bring  an  action  for  injury  done  to  the  corporate  body,  he 
must  state  in  his  pleadings  that  the  corporation,  or  those  who 
represent  it,  are  unwilling  or  have  declined  to  bring  the  ac- 
tion.* 

Stockholders  may  follow  corporate  property  which  has 
been  fraudulently  disposed  of  by  directors  into  the  hands  of 
a  purchaser  with  notice  and  recover  its  value,  or  they  may 
annul  a  fraudulent  transfer.'  An  action  cannot  be  brought 
by  a  stockholder  for  the  recovery  of  his  share  of  corporate 
funds  which  have  been  misappropriated  against  a  corporation 
which  has  not  been  engaged  in  business  for  some  years.  The 
right  still  exists  in  the  corporation,  and  the  recovery  should 
be  for  the  corporation.'  Nor  can  he  obtain  an  injunction  to 
restrain  a  slander  of  title  to  property  belonging  to  the  corpo- 
ration.^ And  when  seeking  relief  against  an  vli/ra  vires  act, 
he  must  proceed  promptly  before  the  act  of  which  he  com- 
plains has  become  the  foundation  of  rights  or  equities  which 
must  be  overthrown  before  relief  can  be  granted.' 

The  rules  stated  in  this  section  are  not  applicable  to  suits 
by  unincorporated  companies,  which  must  be  brought  by 
their  members.  And  where  they  are  so  numerous  that  it  is 
impracticable  to  bring  them  before  the  court,  one  or  more 
may  sue  for  the  benefit  of  all.'  This  will  include  an  unincor- 
porated joint-stock  company  formed  in  another  state,  and  will 
permit  the  president  of  such  company,  who  is  a  stockholder, 
to  sue  in  behalf  of  himself  and  all  other  stockholders.'^ 

Sec.  995.  Action  by  stockholder  against  ofllcers. —  The 
officers  of  a  corporation  are  held  to  a  strict  accountability  to 
the  creditors  and  the  stockholders.  If  they  have  failed  in 
their  duty  to  the  detriment  of  the  corporation,  stockholders 
are  permitted  to  sustain  actions  against  them.  The  right  of 
action  exists  in  favor  of  a  person  injured  by  misconduct  of 
officers,  where  there  has  been  a  judgment  of  forfeiture  by 

Masa  878 ;  Courier  y.  Railroad  Ca,  85  >  Thompeon  ▼.  Stanley,  20  N.  Y.  a 

How.  855;  Tazewell  ▼.  Loan  Trust  817. 

Co.,  Id  Fed.  Rep.  752;  Thompson  y.  «  Langdon  y.  Iron  Ga»  41  Fed.  Repi 

Stanley,  20  N.  Y.  a  817.  609. 

iReeder  y.  Wade,  2  G  a  C.  R.  19.  ^Rabe  y.  Dunlap,  25  AtL  Repi  959 

a  Shaw  y.  Edison  Installation  Ck).,  (N.  J.  Ch.,  1898)i 

19  W.  Ia  B.  292;  Qoodin  y.  Canal  ^O.  Code,  sea  500a 

Ca,  18  O.  a  169.  1  Piatt  y.  Colvin,  81  W.  I^  H  176; 

61  O.  S.  — , 
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reason  thereof.^  They  are  not  liable  for  error  in  jadgment  if 
acting  in  good  faith.^  The  same  rule  prevails  in  snch  actions  as 
stated  in  a  preceding  section  as  to  suits  brought  by  stock- 
holders on  behalf  of  the  corporation  against  third  persons. 
A  stockholder  is  not  allowed  to  sue  the  officers  unless  the 
company  has  refused  upon  an  express  request.'  As  a  general 
rule  it  should  appear  that  an  effort  has  been  made  to  set  the 
corporation  in  motion  to  redress  the  wrong,  or  that  demand 
has  been  made  upon  the  directors,  or  that  it  would  be  useless- 
so  to  do/  and  the  refusal  of  the  corporation  to  bring  the 
suit  should  here  also  be  alleged.*  But  to  this  rule  there  are 
some  very  important  exceptions.  It  is  not  necessary  to  allege 
that  a  formal  application  or  demand  upon  the  directors  or 
officers  of  a  corporation  has  been  made,  where  there  are  suf- 
ficient facts  disclosed  in  the  pleading  to  show  that  such  re- 
quest or  demand  would  have  been  unavailing;  and  the  general 
tendency  is  to  allow  slight  circumstances  to  obviate  the  ne- 
cessity of  making  this  allegation.  So,  where  the  directors 
themselves  are  the  parties  charged  with  the  wrong,  or  it  is  by 
their  fraud  and  collusion  that  the  same  has  been  committed, 
and  the  suit  is  to  be  brought  against  them,  from  the  very 
nature  of  the  case  they  are  incapacitated  from  representing 
the  company.*  It  is  sufficient  to  entitle  the  stockholder  to 
sue  to  show  that  the  corporation  is  under  the  control  of  the 
directors  whose  official  conduct  is  attacked.^  An  allegation 
that  the  majority  of  the  directors  participated  and  assisted  in 
the  unlawful  action  of  the  board  of  directors,  and  that  those 
constituting  such  majority  of  the  board  have  ever  since  con- 
trolled its  action,  is  sufficient  to  dispense  with  the  necessity  of 
averring  demand.*    Courts  will  always  interfere  where  the 

1 0.  Code,  860.  6790.  Wia  108 ;  Palmer  v.  Hanks,  78  Wia 

s  Bond  V.  Poe»  1  Toledo  Leg.  News,  4a 

40.  ^Hannerty  v.  Standard   Theatre^ 

•  Whitney   ▼.  Fairbanks,  64  Fed  109  Ma  297;  Smith  y.  Poor,  40  Me. 
Rep.  985  (1898).  416 ;  Ashton  v.  Dashawaj  Ass'n,  84 

4  Brewer  v.  Theatre,  104  Mass.  878 ;  Cal.  61 ;  Wayne  Pike  Ca  y.  Hammons, 

Ryan  y.  Railway  Ckx,  21  Kan.  866.  27  N.  E.  Rep.  487  (Ind.,  1891) ;  Hodges 

AQreayes  y.  GK)uge,  09  N.  Y.  154.  y.  Screw  Ck).,  1  R.  L  840;  Cook  on 

See  ante,  sec.  994,  Stock  and  Stockholders,  sea  741,  and 

*  Brewer  y.    Boston  Theatre,  104  cases  cited ;  Morawetz  on  Priy.  Corpi, 
Mass.  878;  Eichweiler  y.  Stowell,  78  sees.  288,  242,  252. 

Wis.  816;  Doud  v.  Rulroad  Cu,  Cm        8Siiiith  v.  Dorn,  96  Cal.  78;  Par- 
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ofScers  have  exceeded  their  discretion  or  have  been  gnilty  of 
misconduct  equivalent  to  fraud.^  Stockholders  may  sustain 
an  action  against  the  directors  for  an  accounting  and  for 
fraudulent  practices,'  and  may  set  aside  a  sale  of  corporate 
property  fraudulently  made  by  the  directors.'  The  court  will 
grant  relief  to  a  stockholder  to  prevent  an  unlawful  act  and 
sometimes  to  declare  a  consummated  one  void.*  There  must 
in  such  cases,  however,  be  a  clear  illegal  act  such  as  will  result 
in  an  irreparable  injury  to  the  stockholder.  Persons  assum- 
ing to  act  as  directors  before  the  requisite  amount  of  capital 
has  been  subscribed  cannot  create  any  liability,  and  are  there- 
fore personally  liable  to  persons  with  whom  they  have  dealt.' 
Some  courts  hold  that  a  stockholder  may  sue  the  corporation 
and  the  directors  without  joining  other  stockholders.'  But 
where  the  duty  is  owing  to  all  of  the  stockholders  or  to  a  par- 
ticular class,  one  cannot  sustain  an  action  against  the  directors, 
but  all  should  be  brought  before  the  court.^ 

See.  996.  Petition  by  stockholder  against  directors  and 
offlcers  for  official  misconduct. — 

The  defendant  is  now,  and  at  all  times  hereinafter  men- 
tioned has  been,  a  corporation  duly  organized  and  existing 
nnder  the  laws  of  the  state  of  Ohio,  and  engaged  in  the  busi- 
ness of  [stats  busines8]j  in  the  city  of ,  in  said  state. 

That  said  corporation  has  a  capital  stock  of shares  of 

the  par  value  of  $ per  share,  and  that  no  personal  claim  is 

made  against  said  defendant  corporation  herein. 

That  the  plaintiff  is  the  owner  and  holder  of shares  of 

the  capital  stock  of  the  said  corporation,  such  shares  being 
represented  by  stock  certificates,  issued  by  said  defendant  cor- 
poration to  this  plaintiff,  of  the  following  description,  to  wit: 

One  certificate  numbered for shares,  and  bearing 

date ,  18—,  and  one  certificate  numbered,  etc. 

rott  y.  Byers,  40  CaL  620;  Moylev.  petition  should  negative  such  recitals 

Landers,   88   CaL    680 ;    Ashton   v.  and  aver  the  ability  of  the  corpora- 

Dashaway  Ass^n,  84  CaL  70.  tion  to  pay  the  debta. 

1  Clcotte  V.  Anciauz,  58  Mich.  327.  *  Chicago  ▼.  Cameron,  120  I1L  447 ; 

>  Taylor  v.  Exporting  Ca,  6  0. 162;  Railroad  Co.  Duckworth,  2  O.  G  Q 
Beach  v.  Cooper,  72  CaL  09;  Oreavee  618:  Spelling  on  Ex.  Rem.,  sea  784. 
▼.  Oouge,  09  N.  Y.  154 ;  Brewer  y.  *  Trust  Ca  y.  Floyd,  47  O.  &  52& 
Boston  Theatre,  104  Mass.  87a  •  Wickersham    y.   Crittenden,   98 

>  Smith  y.  Dom,  96  CaL  78,  in  which  CaL  17 ;  28  Pao.  Rep.  78a 

it  was  held  that  where  a  resolution       ^  Railroad  Ca  le   Railroad  Co^  18 
anthorising  a  sale  recited  that  it  was    O.  8.  644 
for  the  purpose  of  paying  debtn,  the 
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That  the  defendants,  J.  M.  S.,  G.  W.  R,  C.  A.  R,  W.  R  and 
0.  E.  S.,  own  and  bold  a  majority  of  the  shares  of  the  capital 
stock  of  said  corporation,  to  wit":  [State  number.'^ 

Plaintiff  alleges  that  the  defendant  J.  M.  S.,  since  the 

day  of ,  l£— ,  has  held  continuously,  and  still  holds,  the 

office  of  president  of  said  corporation,  and  has  since  the 

day  of ,  18 — ,  held,  and  still  holds,  the  position  of  director 

of  said  corporation ;  that  the  defendant  G-.  W.  R,  since  the 

day  of ,  18 — ,  has  held,  and  now  holds,  the  office  of 

vice-president,  director  and  general  manager  of  said  corpora- 
tion ;  that  the  defendant  C.  A.  R  has  continaously  since  the 
day  of ,  18 — ,  held,  and  still  holds,  the  oflBce  of  treas- 
urer and   director  of  said  corporation;  that  the  defendant 

W.  R,  since  the day  of ,  18 — ,  has  held,  and  still  holds, 

the  office  of  secretary  and  director  of  said  corporation,  and 

that  the  defendant  0.  R  8.  has  held,  since  the day  of ^ 

18 — ,  and  now  holds,  the  office  of  director  of  said  corporation; 
that  the  said  persons,  defendants  just  above  memtioned,  form 
and  constitute  the  board  of  directors  of  said  corporation. 

That  at  a  certain  meeting  held  on  the day  of ,  18 — •. 

by  the  aforesaid  board  of  directors  of  said  corporation,  ana 
long  after  the  said  defendants  bad  accepted  and  entered  upon 
the  offices  they  then  respectively  held  as  aforesaid,  the  said 
defendants,  J.  M.  S.,  C.  A.  R,  W.  R  and  0.  E.  S.,  as  such  di- 
rectors of  said  corporation,  being  then  and  there  present,  with 
the  fraudulent  intent,  purpose  and  design  to  defraud  and  cheat 
this  plaintiff  and  others  of  the  minority  of  said  stockholders 
of  said  corporation,  and  to  divert  a  large  portion  of  the  profits 
and  proceeds  of  said  corporation  from  the  legitimate  purpose 
and  object  of  said  corporation,  and  to  their  own  and  unlawful 
ends  and  private  use  and  benefit,  and  without  intending  to 
give  any  fair,  adequate  or  reasonable  return  or  consideration 
to  said  corporation  therefor,  did,  as  such  directors  of  said 
corporation,  agree  and  conspire  to  divert  large  portions  of  the 
profits  and  proceeds  of  said  corporation  by  adopting  a  certain 
resolution  of  said  board  of  directors  as  follows: 

^^  Eesolved,  that  the  salaries  of  the  officers  of  this  company 
be  and  they  are  hereby  fixed  as  follows: 

"  Each  director  shall  receive  a  salary  of  $ a  year. 

*^  The  general  manager,  as  manager,  shall  receive  a  salary 
of  $ a  year. 

"  The  president,  as  president,  shall  receive  a  salary  of  $— ^ 
a  year. 

"  The  secretary,  as  secretary,  shall  receive  a  salary  of  $ y** 

etc. 

That  by  reason  of  such  unlawful  acts  aforesaid,  the  said  de- 
fendants herein,  as  such  managing  officers  of  said  corporation, 
fail  and  refuse  to  pay  and  distribute  the  profits  and  proceeds 
of  the  company  in  tne  proper  proportions  to  the  stockholders 
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thereof,  in  the  form  and  manner  as  they  lawfully  and  prop- 
erly should  do,  as  dividends. 

That  by  reason  of  their  unjust,  fraudulent  and  illegal  re- 
fusal to  divide  said  profits  and  proceeds  of  said  corporation 
among  all  the  stockholders  in  the  form  of  dividends,  and  from 
the  gross  mismanagement  of  the  said  defendants  of  the  affairs 
of  said  corporation,  the  value  of  the  stock  therein  held  by  this 
plaintiff  and  other  stockholders  does  not  receive  such  a  fair, 
reasonable  and  proper  price  in  the  market  as  it  properly  and 
fairly  should,  to  the  great  injury  and  damage  of  this  plaintiff 
and  other  stockholders. 

Wherefore  plaintiff  prays  that  an  accounting  may  be  had 
to  ascertain  the  amount  of  the  profits,  proceeds  or  property 
of  the  said  corporation  illegally  and  fraudulently  appropriated 
by  said  above-named  defendants  to  their  own  use  and  benefit, 
and  that  judgment  may  be  entered  against  them  jointly  and 
severally  for  said  amounts  so  ascertained,  such  amounts  to 
be  paid  to  the  defendant  corporation  for  the  use  and  benefit 
of  all  the  stockholders  thereof.  That  a  receiver  may  be  ap- 
pointed to  take  charge,  management  and  control  of  the  affairs 
and  the  business  of  the  corporation,  and  that  he  properly, 
under  direction  of  the  court,  distribute  the  profits  ot  the  said 
corporation  among  all  its  stockholders,  and  for  such  other  re- 
lief as  may  seem  proper  and  equitable. 

Note. —  Compensation  of  directors. — Directors  are  not  entitled  to  com- 

SsDsation  for  their  services  as  directors  unless  it  is  so  provided  in  the  charter, 
itizens'  Nat  Bank  v.  Elliott  65  la.  104;  Railway  Ca  v.  Cheeney,  87  la 
446;  Bank  v.  Drake,  29  Kan.  811.  It  would  be  contrary  to  established  prin- 
ciples to  allow  the  directors  or  other  officers  to  fix  their  own  compensation 
for  services  rendered  the  company.  Morawetz  on  Private  Corporations, 
sec.  (H)8,  and  numerous  cases  cited.  Trustees  of  associations  cannot  vote 
themselves  "  hack  pay."  State  ex  rel.  v.  People's,  etc.  As8*n,  42  O.  S.  570. 
See  Cook  v.  Sherman,  20  Fed.  Rep.  167.  and  note,  aa  to  relationship  of  di- 
rectors to  corporation. 

Id  Kelsey  v.  Sargent,  40  Hun,  150,  the  action  of  a  board  of  directors  con- 
sisting of  officers  benefited  thereby,  in  voting  themselves  salary,  was  held 
invalid. 

Demand  upon  directors  for  redress  before  suit  brought —  It  is  a  general 
rule  that  an  effort  must  be  made  to  set  the  corporation  in  motion  to  seek 
redress.    But  there  are  exceptions.    See  ante,  sec.  906. 

Sec.  997.  Petition  by  corporation  against  its  officers  for 
negligence. — 

Plaintiff  avers  that  it  is  a  corporation  duly  ormnized  and 
existing  under  the  laws  of  the  state  of  Ohio,  for  the  sole  pur- 
pose of  [state  6bjecft\ 

That  on  the day  of ,  18 — ,  the  defendant  0.  D.  was 

duly  elected  president  of  said  corporation  at  the  annual  meet- 
ing of  the  stockholders  of  said  corporation.  [AUegaiion  of 
eleotion  of  mce-presiderU  and  treasurer ^  as  above.] 

That  during  the  time  the  said  A.  R,  C.  D.  and  E.  F.  held 
their  respective  offices  aforesaid,  they  were  members  of  the 
board  of  directors  of  said  corporation  and  assumed  to  and  did 
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transact  all  the  business  of  the  said  corporation  without  the 
authority,  approval  or  consent  of  said  board  of  directors. 

That  as  such  president,  vice-president  and  treasurer,  and 
members  of  said  board  of  directors,  it  became  and  was  during 
all  the  time  defendants  held  such  offices,  respectively,  their 
duty,  in  the  discharge  of  their  duties  in  such  offices,  to  use  ordi- 
nary care,  firudence  and  diligence. 

I'hat  during  the  time  said  defendants  held  their  respective 
offices  it  became  and  was  their  duty  to  l<8kUs  specific  duty  re- 
quired^ cmd  then  state  Iiow  it  was  neglected]. 

That  by  reason  of  the  gross  neglect,  mismanagement  and 
inattention  of  said  defendants  to  their  duties  oi  their  said 
offices  respectively  [state  briefly  duties  neglected]^  the  said  cor- 
poration, plaintiff  herein^  has  lost  the  sum  of  $ . 

That  plaintiff,  before  the  commencement  of  its  action  herein, 
demanded  of  the  defendants  and  each  of  them  that  they  pay 

and  restore  to  it  the  said  sum  of  $ ,  so  as  aforesaid  lost 

through  their  gross  neglect,  mismanagement  and  inattention 
to  their  respective  duties,  but  said  defendants  and  each  of 
them  have  wholly  failed  and  refused  to  restore  or  repay  to 
said  corporation  said  sum  or  any  part  thereof,  to  make  said 
corporation  good  for  the  said  loss  so  sustained  by  it. 

Wherefore  plaintiff  demands  judgment  against  said  defend- 
ants for  the  sum  of  $ . 

Note.—  If  directors  or  officers  of  a  company  do  acts  clearly  beyond  their 
power,  whereby  loss  ensues  to  the  company,  thev  will  be  required  to  per- 
sonally make  good  the  loss.  North  Hudson  B.&'L  Ass'n  v.  Child8»  ^  Wis. 
460 ;  Thompson  on  Liability  of  Officers  of  Corp.,  375. 

See.  998.  Aetion  by  stoekholder  against  eorporatlon. — 

An  action  may  be  sustained  by  a  stockholder  against  a  corpo- 
ration to  subject  assets  in  the  hands  of  a  trustee  of  the  com- 
pany to  the  payment  of  a  debt,  in  which  case  the  corporation 
or  those  who  represent  it  should  be  made  parties;^  or  they 
may  bring  an  action  for  the  recovery  of  money  advanced  upon 
shares  of  stock  which  have  been  wrongfully  transferred.'  But 
they  cannot  sustain  an  action  for  damages  in  the  depreciation 
of  stock  unless  there  is  a  special  injury  to  the  stock  of  an  in- 
dividual holder.' 

Sec.  999.  Suit  by  assignee  of  stock  against  corporation. 
Where  stock  has  been  assigned  which  the  corporaiion  refuses 
to  transfer  to  the  assignee,  the  latter  may,  as  stated  in  a  pre- 
ceding section,*  prosecute  an  action  against  the  former  for 

1  Reeder  v.  Wade,  2  G  &  a  R.  19.       sQliphant  v.  MiningCo^  681a.  833. 
«F4iilroad  Co.  ▼.  Bobbins,  85  O.  a       «  Ante,  sea  799L 

483. 
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damages  for  its  failure  so  to  do,  or  may  bring  a  suit  in  equity, 
either  of  which  he  may  pursue  at  his  election.^  An  assignee 
of  stock  upon  which  there  is  an  instalment  due  may  by  a  suit 
in  equity  compel  the  corporation  to  issue  a  certificate  to  him.* 
See.  1000.  Petition  against  corporation  for  fallare  to 
transfer  stock  —  Damages. — 

Plaintiflf  alleges  that  on  the day  of ,  18 — ^  he  pur- 
chased for  a  valuable  consideration  ten  shares  of  stock  in  the 
[name  oorparatian]  from  one  C.  D.,  who  was  then  and  there 
the  owner  thereof  and  a  stockholder  in  said  company.  That 
the  said  C.  D.  thereupon  indorsed  upon  said  certificates  of 
stock  so  purchased  by  plaintiff  his  written  assignment  thereof 
to  plaintiff,  a  copy  of  which  stock  and  said  assignment  is  as 
follows:  [Cfepy.] 

That  on  the day  of ,  18—,  plaintiff  presented  said 

certificates  of  stock  to  G.  H.,  the  secretary  of  said  defendant 
company,  who  was  authorized  to  make  transfers  t>f  all  stocks 
of  said  company  which  had  been  sold  and  assigned,  and  it 
thereby  became  the  duty  of  said  G.  H.,  as  such  secretary,  to 
make  a  transfer  upon  the  stock  books  of  said  company  of  the 
stock  so  by  this  plaintiff  purchased  from  the  said  0.  D.,  but 
that  said  G.  H.,  as  such  secretary,  refused  and  still  refuses  to 
transfer  said  stocks  upon  the  said  stock  books  of  said  company 
to  plaintiff,  and  that  tne  said  company  by  its  board  of  directors 
refuse  to  transfer  the  same,  and  the  same  has  never  been 
transferred. 

That  by  reason  of  the  failure  of  said  defendant  company 
and  its  said  officers  to  transfer  said  stock  to  said  plaintiff,  the 
same  are  utterly  worthless  and  valueless  to  him,  and  he  can- 
not derive  any  profit  therefrom.  That  the  said  0.  D.  is 
wholly  insolvent  and  the  amount  cannot  be  recovered  from 
him,  and  the  plaintiff  has  thereby  wholly  lost  the  sum  of 

$ so  by  him  paid  to  the  said  0.  D.  for  said  stock,  and  by 

reason  of  the  wrongful  conduct  of  said  defendant  company 
plaintiff  has  been  damaged  in  the  sUm  of  $ . 

[Prayer  Jbr  damages!] 

NOTBL — The  suit  may  be  in  equity  for  specific  performanca  See  Tem- 
pest V.  Kilmer,  62  K  G  L.  d98;  ante,  sec&  799,  999. 

See.  1001.  Petition  by  stockholder  for  recovery  of  divl* 

dends. — 

The  plaintiff  says  that  the  defendant  is,  and  at  the  date 
hereinafter  set  forth  was,  a  corporation,  duly  incorporated 

1  State  ex  reL  ▼.  Carpenter,  61  O.  a  421 ;  HUl  y.  Rockingham,  41  N.  H. 

— ;  Freon  v.  Carriage  Co.,  42  O.  a  667;  Cushman  v.  Thayer  N.  Ca,  76 

80.    See  chapter  on  Mandamus,  sec.  N.  Y.  865 ;  Railroad  Ca  v.  Pettis,  80 

799.  O.  S.  269. 

siron  a  a  Ca  V.  Fink,  41  O.  a 
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nnder  the  laws  of  the  state  of  Ohio,  organized  for  profit,  and 
havinor  a  capital  stock  owned  by  stockholders. 

Plaintiff  is,  and  at  said  date  hereinafter  specified  was,  the 

owner  and  holder  of shares  of  said  capital  stock,  of  a 

par  value  of  $ each,  fully  paid  up.    On  or  about , 

18 — ,  said  defendant  duly  declared  a  dividend  of per  cent. 

^  on  said  par  value  of  said  stock,  whereby  plaintiff  became  en- 
titled to  receive  from  said  corporation  on  his  said  shares  of 

stock  the  sum  of  $ ,  but  although  he  has  demanded  that 

sum  of  defendant,  defendant  refuses  and  fails  to  pay  the  same. 

Wherefore  plaintiff  asks  judgment  against  defendant  in  the 
sum  of  $ ,  with  interest  from ,  18 — . 

See.  1002.  Actions  by  members  of  societies. —  Suits  on  be- 
half of  unincorporated  companies  may  be  brought  by  the  in- 
dividual members,  and  where  they  are  so  numerous  that  it  is 
impracticable  to  bring  them  all  before  the  court,  one  may  sue 
in  behalf  of  himself  and  others.^  Disputes  between  members 
of  voluntary  societies  must  first  be  settled  by  the  tribunal  es- 
tablished by  themselves,  and  according  to  their  own  rules  and 
regulations.  But  when  a  member  has  been  expelled  from  a 
benevolent  society  he  may  bring  either  an  action  for  damages, 
'  or  in  mandamus  to  compel  his  restoration  as  a  member,  but 
waives  his  right  to  mandamus  by  the  action  in  damages.' 

Following  the  principle  that  a  court  will  not  determine 
speculative  or  abstract  questions  of  law,  or  lay  down  rules 
for  the  future  conduct  of  pers6ns  in  their  social  relations, 
equity  will  not  interfere  to  prevent  a  society  from  taking 
steps  towards  the  punishment  of  a  member,  unless  it  be  shown 
that  it  will  infiict  upon  him  an  irreparable  injury,  and  that 
there  is  no  other  means  of  redress,  although  in  any  event  it 
will  not  prevent  an  expulsion.'  To  hold  the  trustees  of  an 
unincorporated  society  personally  liable  for  contracts  of  its 
agents,  it  must  be  shown  that  they  have  participated  in  the 

1 0.  Code,  sec.  5008 ;  Piatt  v.  Colvin,  Lodge,  8  Ma  Appi  1101.    Where  a 

81  W.  L.  B.  175 ;  51  O.  S.  — ;  society  is  about  to  expel  a  member 

s  State  ex  reL  v.  Lips,  28  O.  8.  665.  for  misconduct,  civil  coarte  will  not 

3  Thomas  v.  M.  M.  P.  Union,  121  entertain  jurisdiction  to  prevent  the 

N.  Y.  45;  Hershier  v.  Williams,  24  same,  nor  will  they  reinstate  the  mem- 

W.  Lk  B.  814,  holding  that  equity  ber.    Ghregg  ▼.  Medical  Society,  111 

will  not  restrain  a  lodge  from  pro-  Mass.  185 ;  Groevenor  v.  U.  S.  Society, 

oeeding  to  expel  a  member  for  an  118  Mass.  78;  Niblack  on  Mut  Ben. 

Mleged  irregularity  by  the  lodge  or  Soc.,  sea  183. 
officers.  See  State  ▼.  Odd  Fellows*  G. 
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appointment  of  or  in  some  way  ratified  the  contraot  of  such 
agents.^ 

Sec.  1003.  Petition  by  member  of  unincorporated  vl^^^ 
ciation. — 

[Jformal  parts.'] 

Plaintiff  says  that  the Company  is  a  volnntary  asso- 
ciation, organized  on  the  day  of ^  18 — ,  undfer  the 

laws  of ,  and  ever  since  existing  and  doing  business  as 

snch,  and  is  composed  of  about members,  all  of  whom 

have  a  joint  ownership  and  interest  in  the  cause  of  action 
hereinafter  set  forth,  but  are  too  numerous  to  be  joined  as 
parties  plaintiff.  Plaintiff  is  a  member  of  said  association,  and 
as  such  brings  this  suit  in  his  behalf  as  well  as  in  behalf  oi  all 
the  members  thereof. 

See.  1001.  Petition  against  unincorporated  association. 

[Caption.'] 

That  the  said  defendants  are  members  and  officers  of  an 


unincorporated  association  of  persons  known  as  the  — — 
Company,  having  a  locality  ana  being  and  doing  business  in 
county,  state  of  Ohio. 

That  the  said  C.  D.  is  the  president,  the  said  E.  F.  the  sec- 
retary, the  said  G.  H.,  I.  J.  and  K.  L.  directors  and  managers, 
and  the  said  M.  K.,  O.  P.,  Q.  R  and  8.  T.  members  of  said 
nnincorporated  association. 

That  the  plaintiff  is  unable  to  give  the  name  of  the  treas- 
urer of  said  association,  nor  the  names  of  all,  nor  how  many 
there  are,  of  its  directors  and  managers,  nor  the  names  of  all, 
nor  how  many  there  are,  of  the  members  of  said  association. 

That  before  the  bringing  of  this  action  he  made  diligent 
inouiry  of  all  persons  supposed  to  know  the  names  of  all  said 
officers  and  members,  and  requested  the  said  C.  D.  and  E.  F. 
and  several  of  the  directors  [and  members]  of  said  associa- 
tion, who  are  above  named,  to  furnish  him  a  list  of  the  offi- 
cers and  members  thereof,  with  which  request  they  have 
failed  and  refused  to  comply. 

That  said  defendant  and  others,  whom  to  the  plaintiff  are 
unknown  as  aforesaid  stated,  are  associated  together  under 
the  name  of  said Company,  for  the  purpose  of  maintain- 
ing a  social  club  or  society  to  furnish  amusement,  entertain- 
ment, reading,  and  to  keep  and  maintain  a  place  of  resort  and 
club-rooms  for  the  members  thereof. 

[That  said  company  has  a  constitution  and  by-laws,  but 
the  same  are  in  the  possession  of  the  officers  and  members 
thereof,  and  the  plaintiff  is  unable  to  furnish  a  copy  thereof.  ] 

There  is  due  plaintiff  from  the  defendants  upon  an  account 
the  sum  of  $- — y  of  which  the  following  is  a  copy,  to  vvit - 
[OopyJ] 

iDe  Voes  v.  Gray,  220.  Q.  150. 
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Plaintiff  therefore  asks  that  the  defendants  herein  named, 
or  rjxy  one  of  them  who  has  knowledge  thereof,  be  required 
to  answer  the  interrogatories  hereto  annexed  and  herewith 
filed,  so  that  plaintiff  ma^  ascertain  who  are  the  officers  and 
members  of  said  association ;  and  that  when  he  so  ascertains 
their  names  he  may  be  permitted  to  so  amend  this  his  peti- 
rtion  as  to  make  them  parties  to  this  action;  and  that  he 
may  then  have  judgment  against  all  of  said  defendants  as  then 
determined  for dollars,  and  for  all  other  proper  relief 

Sec.  1005.  Corporate  capacity  —  Defenses  as  to.—  Stock- 
holders are  not  protected  by  the  corporate  charter  when 
the  corporation  has  engaged  in  an  nnlawful  bosiness  or  has 
performed  acts  in  excess  of  its  corporate  powers.^  It  is  a 
general  rale  that  corporate  capacity  cannot  be  inquired  into 
collaterally ;  *  but  this  cannot  apply  where  the  real  purpose  of 
a  corporation  was  to  use  it  as  an  instrumentality  in  the  ac- 
complishment of  an  illegal  purpose,  in  which  case  stockholders 
cannot  shield  themselves  behind  the  corporation.'  Where  an 
answer  of  a  defendant  admits  the  execution  of  a  contract,  he 
is  estopped  from  denying  the  corporate  existence  ;^  but  a  denial 
of  the  corporate  character  without  denying  the  corporate  ex- 
istence is  good  as  against  a  general  demurrer.^  Corporate 
capacity  may  be  questioned  by  the  defendant  by  a  general  de- 
nial when  it  is  only  sought  to  be  shown  that  the  company 
was  never  organized ;  but,  as  there  are  a  number  of  grounds 
upon  which  the  corporate  existence  may  be  questioned,  the 
facts  upon  which  a  defendant  relies  should  ordinarily  be 
stated.*  A  defendant  who  has  already  admitted  the  corpo- 
rate existence  cannot  afterwards  question  it  nor  prove  that 
the  charter  was  obtained  by  fraud,  especially  if  he  is  a  sub- 
scriber.'' It  is  said  that  corporate  existence  cannot  be  raised 
on  demurrer,"  but  must  be  by  answer.*    A  person  against 

1  MedUl  y.  Collier,  16  O.  a  699 ;       « Wash.  MiU  Ca  v.  Gregg,  85  Paa 
Brundred  y.  Rice,  49  O.  a  640.  Rep.  412  (Wash.,  1898). 

2  Bank  y.  Renick,  15  O.  822.  »  Ridenour  y.  Mayo^  29  O.  a  ISa 

s  Brundred  y.  Rice,  «upra;  Beach  on  ^Folson  y.  Freight   Line,  54  la. 

Priy.  Corp.,  sees.  168c,  1626,  note  7;  490-497;  Remberty.  Railway  Ca,  81 

Vorendenburg  y.  Behan,  88  La.  Ann.  a  C  809 ;  9  a  R  Rep.  968  (1888X 

€27 ;  McQrew  y.  Produce  Exchange^  7  Beinninger  y.  (Jail,  1  0.  a  CL  R. 

S5  Tann.  572 ;  Lawler  y.  Walker,  18  881. 

O.  151.    Collateral  inquiry  may  be  ^Bank  y.  Corbett,  10  Abb.  N.  C. 

made  into  unauthorized  and  fraud u-  85 ;  Stanley  y.  Railroad  Ca,  89  N.  C 

lent  acts  of  a  corporation.  Bartholo-  881.    But  see  ante,  sea  95. 

mew  y.  Bentley,  1  O.  a  87.  *  Stanley  y.  Railroad  Ca,  suprcL 
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whom  a  corporation  asserts  a  right  based  apon  a  franchise 
may,  as  a  defense,  deny  the  existence  of  sach  franchise  or 
power.^ 

See.  1006.  Corporations  —  Defenses  generally. —  It  is 
sometimes  said  that  a  corporation  is  a  legal  entity  apart  from 
the  natural  persons  who  compose  it.  This,  however,  is  a  mere 
fiction  and  cannot  be  urged  to  an  extent  and  purpose  not 
within  its  reason  and  policy  in  such  a  way  as  to  work  an  in- 
jury.' A  plea  of  ivtd  tid  corporation  may  be  made  in  a  suit 
by  a  corporate  body  when  it  is  claimed  that  there  is  no  such 
corporation.*  After  a  corporation  has  organized  and  acted  as 
such  in  making  a  contract,  it  cannot  deny  its  corporate  ex- 
istence in  an  action  against  it  upon  such  contract/  Nor  can  . 
it  question  the  authority  of  its  agent  to  execute  a  time  check 
in  an  action  for  wages,  unless  it  has  pleaded  non  estjuotum;  * 
or  avail  itself  of  acts  ultra  mres^  unless  specially  pleaded.* 
A  person  having  dealt  with  a  corporation  under  a  regular 
name  cannot  be  permitted  to  set  up  a  want  of  corporate  au- 
thority.^ The  validity  of  an  election  of  officers  cannot  be  in- 
quired into  collaterally  in  an  action  by  a  creditor  of  the  cor- 
poration** The  same  rule  prevails  with  reference  to  making 
a  defense  in  behalf  of  a  corporation  as  in  actions  by  it,  and  it 
is  therefore  essential  that  the  defense  be  made  by  the  cor- 
poration itself.  But  if  it  refuses  so  to  do,  the  stockholders 
may  make  the  defense.*  While  it  may  not  be  authoritatively 
settled  that  the  stockholders  must  demand  that  the  corpora- 
tion make  the  defense,  yet  by  analogy  from  those  decisions 
hplding  that  they  must  do  so  when  they  desire  to  prosecute 
an  action  in  its  behalf,  they  certainly  should  adopt  the  same 
course  when  desiring  to  make  a  defense  to  an  action.^*  It  has 
been  held,  however,  that  whether  or  not  a  stockholder  may 


1  ZanesviUe  v.  Gas  Light  Ckx,  47 

O.  ai. 

*  State  ex  reL  y.  Standard  Oil  Ca, 
49  O.  a  187;  SportBinan  Shot  Ca  v. 
Shot  &  K  Ca,  80  W.  K  B.  87. 

sOsborn  ▼.  People,  108  DL  224; 
Baocoon  Xav.  Ca  v.  Eagel,  29  O.  a 

«  Calendar  v.  Railroad  Ca,  11  O.  a 
516L 


»  Railway  Ca  v.  Wilson,  19  a  W. 
Rep.  910  (Tex.,  1892). 

6  Griesa  v.  Benefit  Ass'n,  16  N.  Y. 
a  71;  188N.Y.  619. 

7  Manufacturing  Ca  t.  School]^, 
Tapp.282. 

8  Raymond  ▼.  Railway  Ca,  21  W. 

L.B.ioa 

•Park  V.  Oa  Ca,  26  W.  Va.  488w 
i<»Seean<e^Bea994. 
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make  a  defense  for  the  corporation  rest»  within  the  discretion 
of  the  coart.^  This  discretion  ought  to  be  exercised  in  favor 
of  stockholders  whenever  their  interests  are  manifestly  in- 
volved and  it  appears  that  acts  of  officers  have  been  in  dis- 
regard of  such  interest.  They  have  this  right  especially  in 
cases  where  corporate  officers  have  been  guilty  of  fraudulent 
acts.  Indeed,  the  provision  of  th^  code  is  sufficiently  broad  to 
allow  a  stockholder  in  almost  any  c^ise  to  appear  and  defend, 
upon  the  theory  that  he  claims  an  interest  in  the  ooniiX>versy 
adverse  to  the  plaintiff.'  But  there  would  be  no  good  reason 
why  a  stockholder  should  be  allowed  to  defend  when  tl^e  of- 
ficers  are  ready  and  willing  to  do  so. 

Sec.  1007,  Answer  setting  up  failure  of  foreign  eo^po* 
ration  to  comply  with  statute, — 

That  plaintiff  is  a  foreign  corporation,  organized  under  the 

laws  of  the  state  of ,  for  the  purpose  or  carrying  on  the 

business  of  [state  iiiamesaX  and  is  now  engagml  in  such  busi- 
ness within  the  state  of  Ohio. 

That  the  indebtedness  sued  on  herein  was  for  \8tate  wha£\, 
under  a  contract  entered  into  by  said  plaintiff  and  defendant 

at ,  in  this  state.     [Or,  if  insttranoe  company:  That  the 

note  sued  on  herein  was  ^iven  in  consideration  ox  a  policy  of 
insurance  issued  by  the  plaintiff  to  defendant  upon  a  contract 

of  insurance  entered  into  at ,  in  this  state,  with  one  R  F., 

claiming  to  be  the  duly  authorized  agent  of  the  plaintiff  for 
the  county  of ,  in  this  state,  and  for  no  other  considera- 
tion.] 

That  the  plaintiff  had  not  then  nor  has  it  since  complied 
with  the  provisions  of  an  act  to  regulate  foreign  corporations, 
passed  by  the  general  assembly  April  25,  1893,  90  O.  L.  261, 
oy  filing  with  the  secretary  of  state  a  sworn  copy  of  its  char- 
ter or  certificate  of  incorporation,  and  a  statement  under  its 
corporate  seal  setting  forth  the  amount  of  its  capital  stock, 
the  business  which  it  is  engaged  in  carrying  on,  or  designated 
a  person  upon  whom  process  against  it  may  be  served  in  this 
state. 

Note. —  See  90  O.  I*  261.  When  this  defect  is  not  apparent  the  question 
must  be  raised  by  answer ;  if  apparent^  by  demurrer.  See  ante,  sees.  95^ 
and  96. 

1  Bronsin  v.  Railroad  Ca,  2  Wall    881 ;  Park  v.  Petroleum  Co,  25  W, 
802;    Dodge  v.  Woolsey,  18  How.    Va.  lOa 

>aS«8ea500a 
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Sec.  1008.  Answer  that  plaintiff  is  not  a  corporation.— 

[Caption  and  formal  parts.'] 

That  the  saidf  plaintiffs  wei'e  not  at  the  time  of  the  com- 
mencement of  this  action  and  are  not  now  a  corporation, 
and  have  no  right  as  such  to  commence  or  prosecute  this  a^^ 
tion. 

Note.— See  ant^  sea  1006;  Sunapee  v.  Eastman,  82  N.  H.  478.  / 

Sec.  1009.  Answer  of  acts  ultra  vires. — 

[Caption  and  formal  parts,"] 

That  said  corporation  was  created  for  the  following  pur- 
poses and  none  others,  to  wit:  [State  the  powers  of  the  oorporO" 
tion,]  That  the  defendant  did  not  have  any  power  under 
its  articles  of  corporation  to  execute  the  instrument  set 
forth  in  the  petition,  and  that  same  was  executed  without 
authority,  and  is  therefore  void  and  of  no  effect  whatever. 

See.  1010.  Dissolution  of  corporations. —  A  majority  of 
the  directors  of  a  corporation  upon  discovering  that  its  stock, 
property  or  effects  have  been  so  far  reduced  that  it  will  not 
pay  the  indebtedness,  or  if  they  deem  it  advisable  for  the  in- 
terest of  the  stockholders,  or  are  authorized  so  to  do,  may  apply 
to  the  court  for  a  dissolution  of  the  corporation.^  A  petition 
for  a  dissolution  should  contain  an  inventory  of  all  the  prop- 
erty, capital  stock,  names  of  stockholders  and  their  residences, 
the  number  of  shares  held  by  each,  with  the  amount  due 
thereon,  and  a  statement  of  all  the  incumbrances  on  the  prop- 
erty, and  all  contracts  entered  into  by  it,  and  of  its  liability.' 
The  court  may,  if  it  finds  that  it  will  be  beneficial,  dissolve 
the  corporation.*  The  corporation,  after  its  dissolution,  may 
prosecute  an  action  in  its  corporate  name  for  the  use  of  a 
person  entitled  to  receive  the  proceeds  of  such  action,  upon 
any  and  all  causes  of  action  accrued,  or  which  but  for  such 
dissolution  would  have  accrued,  in  its  favor,  in  the  same  man- 
ner as  if  it  were  not  dissolved.^  The  corporation  may  also  be 
sued  by  its  corporate  name.*  The  court  may,  after  having 
made  an  order  dissolving  the  corporation,  appoint  a  receiver; 
but  an  order  made  immediately  upon  the  filing  of  the  petition 
to  dissolve  is  without  validity.  The  power  to  appoint  a  re- 
ceiver, under  the  provision  authorizing  a  dissolution  of  a  oo^ 

1 0.  Code»  sea  6851.  «0.  Code,  sec  668& 

sa  Code,  sec  6662L  •O.  Code,  sec  0884. 

'a  Code^8ec086& 
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poratloi.%  is  independent  of  the  regular  statatory  provision 
regulating  the  appointment  of  receivers  generally.^ 
Sec.  1011.  Petition  for  dissolntion  of  corporation . — 

Plaintiffs  represent  that  the Company  of  C,  Ohio,  is  a 

CO  poration  duly  organized  under  the  laws  oi  Ohio  for  manu- 
facturing purposes,  to  wit,  for  the  manufacture  of  [state  what]  ; 

that  its  principal  place  of  business  is  in  the  city  of  C, 

county,  Ohio;  that  the  capital  stock  of  said  corporation  is 

[stcUe  whait\  divided  into shares  of  % each ;  that 

shares  of  said  stock  have  been  sold  and  are  fully  paid  up. 

Plaintiffs  further  say  that  they  are  stockholders  and  the 
owners  of  more  than  one-fifth  in  amount  of  the  paid-up  stock 
of  said  corporation.  That  said  corporation  has  been  in  exist- 
ence for years ;  that  for  years  last  preceding,  the 

net  earnings  of  said  corporation  have  not  been  sufficient  to 

pay  in  ^ood  faith  an  annual  dividend  of per  cent,  over 

and  and  above  the  salaries  and  expenses  authorized  by  the 
by-laws  and  regulations  of  said  corporation,  and  that  they 
therefore  desire  a  dissolution  of  said  corporation. 

Wherefore  they  pray  that  such  proceedings  may  be  had  as 
are  authorized  by  law  in  the  premises,  and  for  tne  appoint- 
ment of  a  receiver  to  take  charge  of  the  assets  and  effects  of 
such  corporation,  and  for  a  dissolution  of  said  corporation, 
and  for  such  other  and  further  relief  to  which  they  may  be 
entitled. 

Note.—  See  sea  1010^  ante.  The  action  cannot  be  sustained  without  the 
reguisite  one-fifth  of  capital  stock.  Harancourt  Brewing  Ckx  ▼•Armstrong, 
6  Oi  CL  GL  468,  pending  in  supreme  court 

Sec.  1012.  Change  of  name  of  corporation. —  Directors  or 
trustees  of  a  corporation  may  file  a  petition  in  the  court  of 
common  pleas  of  the  county  in  which  its  principal  office 
is  located,  or,  if  it  has  no  principal  office,  in  the  county  in 
which  it  is  situate,  for  a  change  of  name  of  such  corporation. 
Thirty  days'  notice  of  the  object  and  prayer  of  the  petitioner 
shall  be  given  by  publication,  and  upon  good  cause  shown  the 
court  may  order  the  change  of  name  as  prayed  for.'  When 
the  name  shall  have  been  so  changed,  the  corporation  shall 
thereafter  be  known  by  its  new  name,  and  shall  have  all  the 
powers  and  be  subject  to  the  same  restrictions  as  if  no  change 
of  name  had  been  made ;  and  no  such  change  of  name  shall 
affect  the  rights  of  such  corporation,  or  of  any  individual  or 
other  corporation.* 

1  Bacon, etc.  Ca  v. N. W. Stove Ckx        SRa,8ea5868L 
DaaaSSa  >RSL,  sea  5867. 


Petition. 
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Sec.  1013.  Petition  for  cliange  of  name  of  corporation. — 

Court  of  Common  Pleas, County,  Ohio. 

In  the  Matter  of  the  Change  "^ 
of  Name  of  the  L.,  B.  & 
B.  Company,  a  Corpora- 
tion under  the  Laws  of 
Ohio,  €00  parte. 

Tour  petitioners,  W.  8.  B.,  W.  J.  B.,  W.  G.  B.,  8.  C.  B.  and 
G.  C.  K.,  represent  that  they  are  the  directors  of  the  L.,  B.  & 
B.  Company,  which  is  a  corporation  duly  incorporated  under 
the  laws  of  the  state  of  Ohio,  having  its  principal  office  in  the 
city  of  C,  in  said county. 

I  our  petitioners  state  that  they  'desire  to  secure  an  order 
authorizing  a  change  of  the  name  of  said  corporation^  and 
that  there  is  good  and  sufficient  cause  therefor;  that  it  is  de- 
sired to  change  the  name  to  the  E.,  B.  &  B.  Company. 

Wherefore  your  petitioners  f)ray  that  an  order  may  oe  made 
changing  the  name  of  the  said  company  to  the  K.,  B.  &  B. 
Company. 

N0T& — Taken  ftom  court  record& 

See.  1014.  Notice  of  application  for  change  of  name. — 

Notice  is  hereby  given  that  on  the day  of ^  18 — , 

and ,  the  directors  of  the  L.,  B,  &  B.  Com- 


pany filed  their  petition  in  the  common  pleas  court  of 

county,  Ohio,  No. ,  on  the  dockets  thereof,  praying  that 

the  name  of  the  said  corporation  may  be  changed  to  ^'  The 
K.,  B.  &  B.  Company." 
Said  petition  will  be  for  hearing  on  or  after  the day  of 

Note. — Token  from  court  records. 

See.  1016.  Entry  of  change  of  name. 

Court  of  Common  Pleas,  -—  County,  Ohio. 

In  the  Matter  of  the  Change  ^ 
of  Name  of  the  L.,  B.  & 
B.  Company,  a  Corpora-  [  Entry, 
tion  under  the  Laws  of 
Ohio,  ex  parte. 

This  day  this  cause  came  on  to  be  heard  by  the  court  upon 
the  petition  herein,  and  the  court  bein^  satisfied  by  the  proofs 
adduced  by  the  said  petitioners  that  they  are  the  directors  of 
tiie  said  corporation  ^^  The  L..  B.  &  B.  Company,"  which  is  a 
corporation  duly  incorporated  by  the  laws  of  this  state,  and 
located  as  stated  in  the  petition ;  that  thirty  days'  notice  of 
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the  object  and  prayer  of  said  petition  has  been  duly  given  by 

pablioation  in ,  a  newspaper  of  general  circnlation  in  said 

county,  and  that  ^ood  cause  has  been  shown  the  court 

why  said  name  of  said  corporation  should  be  changed  as 
prayed  for  in  the  petition. 

Whereupon  it  is  ordered  by  the  court  that  the  name  of  said 
corporation,  ^^  The  L.,  B.  &  J3.  Oompany,"  be  and  the  same 
hereby  is  changed  to  "  The  K.,  B.  &  K  Companj,"  Ordered 
further  that  said  corporation  pay  the  costs  in  this  proceeding, 

taxed  at  $ .    In  default  thereof,  let  execution  issue  against 

said  corporation  therefor. 


CHAPTER  72. 


PROCEEDINGS  IN  AID  OF  EXECUTION. 


101(1  Creditor's  biU  —What  may 
be  reached  by. 

1017.  Creditor's  bill— The  peti- 
tion. 

101&  Form  of  creditor's  bill 


Sec.l019L  Petition  by  judgment  cred- 
itor against  equitable 
assets. 

lOaO.  Creditor's  bill  —  Defenses. 

1021.  Summary  proceedings  in 
aid  of  execution. 


Sec.  1016.  Creditor's  bill  —  Wbat  may  be  reached  by.— 

The  equitable  remedy  in  the  nature  of  a  creditor's  bill  has 
been  incorporated  into  the  code.  When  a  debtor  has  not  suf- 
ficient property  to  satisfy  an  ordinary  execution,  a  judgment 
creditor  may  by  a  special  proceeding  reach  any  equitable  in- 
terests in  real  estate,  stocks,  contracts,  claims  or  choses  in 
action,  due  or  to  become  due,  or  any  judgment  or  order,  or 
any  money,  goods  or  effects  in  the  possession  of  another.^  The 
purpose  of  the  code  is  to  enab\e  a  judgment  creditor  to  reach 
and  apply  every  valuable  property,  right,  title  or  interest, 
legal  or  equitable,  which  the  debtor  may  possess,  except  any- 
thing which  may  be  exempt  under  the  statute,  as  the  personal 
earnings  of  a  debtor  for  three  months  preceding  a  levy.'  A 
judgment  creditor  may  subject  to  the  payment  of  his  claim 
any  purchase-money  due  the  debtor  as  vendor,  and  may  en- 
force the  lien  to  the  same  extent  as  could  the  vendor  himself.' 
And  it  may  be  had  against  a  stockholder  of  a  corporation  for 
unpaid  subscriptions,^  or  salaries  of  municipal  ofi9cers,'  or  rail- 
road trust  or  mortgage  bonds.*  A  fraudulent  conveyance 
may  be  set  aside  and  the  property  subjected  to  the  payment 
of  the  claim  of  the  judgment  creditor.'  It  will  not  lie  to  sub- 
ject real  estate  occupied  by  virtue  of  a  parol  agreement  for 

1 0.  Code,  sec.  5464.  » Newark  v.  Funk,  15  O.  a  462. 

2  Snook  T.  Snetzer,  25  O.  a  516.  •  Means  v.  Railroad  Co.,  2  Disn. 

*  Edwards  y.  Edwards,  24  O.  a  402.  465. 

« Henry  v.  Railroad  Ca,  17  0. 1S7 ;       7  Gormley  v.  Potter,  29  a  a  697. 
Ewin  V.  Railroad  Co.,  2  W.  L,  11  41 ; 
Warner  v.  Calendar,  20  O.  a  190. 

nil 
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life ; '  nor  oan  it  reach  a  claim  on  real  property  situate  oat  of 
the  jurisdiction,'  nor  equities  against  a  county,'  nor  money  of 
one  of  two  partners  until  the  partnership  property  has  been 
first  exhausted.^  Different  interests  of  a  debtor  against  dif- 
ferent persons  may  be  reached  by  one  bill.*  Although  there 
is  some  conflict  upon  the  question  as  to  whether  or  not  pen- 
sion money  can  be  reached  on  execution,  the  rule  has  been 
'adopted  in  Ohio  that  it  may.*  While  money  may  be  reached 
by  a  creditor's  bill,^  it  was  not  intended  for  the  court  to  make 
an  order  for  the  payment  of  money  by  parties  who  were  not 
before  the  court.'  Money  due  or  to  become  due  an  author  as 
royalty  may  be  reached  in  the  hands  of  a  publisher.'  And  so 
with  money  due  upon  a  policy  of  insurance.*'  The  term  "claim" 
as  used  in  the  code  is  comprehensive,  and  embraces  a  demand 
for  money  upon  a  contract  express  or  implied,  or  for  damages 
growing  out  of  injury  to  person  or  property." 

Sec,  1017.  Creditor's  bill— The  petition.— This  remedy, 
though  intended  to  prevent  failure  of  justice,  should  be  resorted 
to  only  in  cases  of  necessity,  which  should  be  apparent."  Be- 
fore a  creditor  can  pursue  the  remedy  he  must  have  obtained 
a  judgment  upon  his  claim."  The  course  generally  pursued  is 
to  have  an  execution  issued  upon  the  judgment  and  returned 
nnsattsfied,  although  this  is  not  considered  indispensable.  It 
is  not  therefore  absolutely  essential  that  the  bill  should  aver 
that  an  execution  has  been  issued  and  returned  unsatisfied. 
It  will  answer  if  it  be  specifically  averred  that  the  judg- 
ment debtor  has  not  sufficient  real  or  personal  property  to 
satisfy  the  judgment.'^  It  is  the  fact  and  not  the  mere  evi- 
dence thereof  which  must  be  made  the  basis  of  the  action. 
The  issuing  of  the  execution  being  merely  the  evidence  of 

1  Waggoner  v.  Speck,  8  0.  29a  *  Lord  v.  Harte^  118  Mass.  871. 

s  Batterfield  ▼.  Ogbom,  1  Disn.  550.      ^^  Insurance  Co.  ▼.  Seara^  109  Maaar 

s  Boalt  ▼.  Commissioners,  18  O.  la  38a 

^Hubble  ▼.  Perrin,  8  O.  887.  n  Cincinnati  v.  Hafer,  49  O.  a  67. 

'Cadwaller  v.  Alexandria Soc.  Co,      i> Hubble  v.  Perrin,  8  O.  287. 
11  O.  292 ;  Butler  ▼.  Birkey,  18  O.  a      »  Clark  v.  Strong,  16  a  817 ;  Bom* 

614  berger  v.  Turner,  18  a  a  264 

•  Folwiler  ▼.  Infield,  6  O.  Q  a  86.      i«  Qilmore  y.  Miami  Exporting  Co^ 

7  Welch  T.  Railway,  1  W.  I*  H.  148.  2  O.  294 ;  Bomberger  ▼.  Turner,  la 

•Harmon  ▼.  Walter,  2  Clev.  Rep.  O.  a  264 ;  Clark  y.  Strong,  16  a  817 ; 

186.  PiaU  y.  Bank,  6  O.  227. 
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the  want  of  goods,  the  rule  just  stated  necessarily  follows. 
An  allegation  that  a  debtor  has  no  goods,  without  the  ad* 
ditional  statement  that  he  has  no  property  sufi9cient  to  sat- 
isfy the  judgment,  will  not  answer.^  The  court  is  without 
jurisdiction  if  it  appears  that  the  debtor  has  other  accessible 
property  sufficient  to  satisfy  the  judgment.*  The  remedy 
may  be  pursued  also  where  it  appears  that  the  property  of 
a  judgment  debtor  is  so  connected  with  equities  or  trusts 
that  an  adequate  accounting  cannot  be  had  at  law.'  In  an 
action  to  subject  the  interest  of  a  mortgagor  in  land  it  is  not 
essential  that  a  tender  of  the  money  due  the  mortgagee  be 
made  before  selling  the  interest  of  the  mortgagor.^  Nor  i& 
it  necessary  that  a  creditor  make  a  previous  demand  upon 
his  debtor  to  apply  the  property  to  the  payment  of  the  debt 
before  bringing  the  suit.*  A  creditor's  bill  to  compel  the 
payment  of  unpaid  subscriptions  to  stock  and  to  enforce  the 
-individual  liability  of  a  stockholder  may  be  joined  in  one  ac- 
tion.* A  lien  in  equity  is  acquired  from  the  commencement 
of  the  proceedings  in  aid  of  execution,  even  though  the  cred- 
iter  has  not  yet  reduced  his  claim  to  judgment.^  A  judgment 
debtor  who  fails  to  comply  with  an  order  to  pay  money, 
made  in  this  proceeding,  may  be  punished  as  for  contempt.* 
A  receiver  may  sustain  a  proceeding  in  aid  of  execution.* 
Sec.  1018.  Form  of  creditor's  bill.— 

Waption.'] 

On  the day  of  ,  18—,  plaintiff,  by  the  considera- 
tion of  the  court  of ,  obtained  a  judfi;ment  against  the 

defendant  0.  D.  for  the  sum  of dollars,  with  interest 

thereon  at ,  from  the day  of ,  18—,  and  for  costs 

in  the  sum  of dollars,  which  is  wholly  unpaid  and  un- 
satisfied and  is  a  valid  and  subsisting  judgment  a^inst  the 
said  defendant  0.  D.  That  the  defendant  0.  D.  is  not  the 
owner  of  any  property,  personal  or  real,  upon  which  a  levy 
of  execution  upon  said  judgment  can  be  made  sufficient  to 
satisfy  said  judgment.  [Here  describe  and  eet  forth  the  egui- 
table  interest  of  the  defendant.    B.  &,  sec.  646^.] 

Wherefore  plaintiff  prays  that  the  said  equitable  interest 

1  Bank  ▼.  Oliver,  1  Disn.  150.  •  Warner  t.  Callender,  20  a  a  1901 

>Lee  ▼.  Harback,  3  W.  I*  11 627.  ^  Cincinnati  ▼.  Hafer,  40  O.  a  Oa 

•Piatt  y.  Bank,  supra.  *  In  re  Concklin,  6  O.  0%  a  7a 

« Mattocks  T.  Humphrey,  17  0. 880.  •  Miller  ▼•  Mackenzie^  20  N.  J.  Eq^. 

•Edgarton  ▼.  Hanna,  11  O.  a  82a  201. 
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may  be  sold  and  the  proceeds  applied  to  the  payment  of  the 
said  judgment. 

Sec.  1019.  Petition  by  judgment  creditor  against  equi- 
table assets. — 

Now  comes  the  plaintiff  and  says  that  on  the day  of 

,  18 — ,  on  his  cross-petition  in  the  case  of  0.  S.  W.  against 

H.  B.  T.  ei  al.,  cause  No. of  this  court,  he  recovered  a  judg- 
ment against  the  defendant,  S.  L.  C.  T.,  in  the  sum  of  | , 

'  bearing  interest  at per  cent,  from  the day  of 


-9  which  judgment  is  still  due,  wholly  unpaid  and  in  full 
force  and  effect ;  that  said  S.  L.  0.  T.  has  no  property  subject 
to  execution  or  that  can  be  reached  by  any  process  at  law ; 
that  she  is  insolvent ;  that  the  defendant,  the  city  of  C,  is  in- 
debted to  her  in  a  sum  more  than  sufficient  to  satisfy  plaint- 
iff's said  judgment  as  alle^d  by  her  in  cause  No. in  the 

common  pleas  court  of  this  county. 

Wherefore  plaintiff  prays  that  so  much  of  the  indebtedness 
due  from  said  defendant,  the  city  of  C,  to  the  said  S.  L.  0.  T. 
as  may  be  sufficient  to  satisfy  the  judgment  of  the  plaintiff 
a^inst  her,  as  aforesaid,  with  interest  thereon  and  the  costs 
01  this  action,  may  be  subjected  to  the  payment  thereof;  and 
that  the  defendant,  the  city  of  C,  may  be  enjoined  from  pav- 
ing anything  to  the  said  S.  L.  C.  T.  on  account  of  her  said 
claim  against  it  until  the  judgment  of  the  plaintiff  as  above 
set  forth  has  been  satisfied,  and  for  all  other  and  proper  re- 
lief. W.  &  W.,  Attorneys  for  Plaintiff. 

Note.— From  Cincinnati  v.  Hafer,  49  O.  S.  60;  28  W.  L.  R  181;  R  a, 
sec.  5464  A  claim  for  unliquidated  damages  for  injury  to  real  estate  may 
be  subjected.  49  O.  SL  60.  A  creditor*s  bill  will  reach  an  undetermined 
liability.  Lord  y.  Harte,  118  Mass.  271.  A  right  of  action  or  a  present 
claim  which  will  ripen  into  a  cause  of  action  may  be  reached.  Newark  y. 
Funk,  15  O.  a  462.  See  8  Am.  &  Eng.  Ency.  of  Law,  p.  285 ;  3  Wait's  A.  & 
D.  250. 

Sec.  1020.  Creditor's  bill  —  Defenses* —  In  an  action  by  a 
judgment  creditor  to  subject  equities  of  a  debtor,  the  latter 
cannot  make  a  defense  that  the  contract  upon  which  the  judg- 
ment was  rendered  was  tainted  with  fraud,  as  such  a  course 
would  be  impeaching  a  judgment  collaterally,^  and  no  objec- 
tions can  be  made  to  errors  or  irregularities  in  the  original 
judgment.'  It  is  otherwise  as  to  a  judgment  rendered  on  a 
cognovit  note.'  While  a  dormant  judgment  is  conclusive 
between  the  parties,  yet  as  it  cannot  be  enforced  by  execu- 
tion, it  does  not  fall  within  the  provision  of  the  code  so  as  to 

1  Bank  ▼.  Stevenson,  1  O.  &  288;    ▼.  Railroad  Ca,  17  0. 187;  Swiliart 
fi.  a,  6  O.  a  262.  Y  Shann,  24  O.  a  482. 

*  Fah  V.  Taylor,  10  0. 104 ;  Henry       <  Bank  y.  Stevenson,  1  O.  a  238. 
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furnish  a  foundation  for  a  proceeding  in  aid  of  execution.^  A 
debtor  of  the  execution  debtor  cannot  relieve  himself  by  a 
payment  to  the  latter.'  An  answer  by  an  heir  to  a  suit  by  a 
judgment  creditor  to  set  aside  a  transfer  on  the  ground  of 
fraud,  that  he  had  in  good  faith  made  expenditures  upon  the 
premises  for  which  he  asks  compensation  in  case  the  transfer 
be  set  aside,  is  good.' 

Sec.  1021.  Summary  proceedings  in  aid  of  execution.— 
The  code  provides  a  summary  remedy  which  may  be  pur- 
sued independently  of  the  creditor's  bill,  so  called,  either  in  the 
original  action  in  which  the  judgment  is  rendered  or  in  the 
probate  court.  When  an  execution  has  been  returned  unsat- 
isfied in  whole  or  in  part,  a  judgment  creditor  may  have  an 
order  from  a  judge  of  the  probate  or  common  pleas  court 
requiring  such  debtor  to  appear  and  answer  concerning  his 
property.*  This  order  must  be  in  writing  signed  by  the  judge 
making  it  and  served  as  a  summons.^  Or,  an  application  may 
even  be  made  in  such  a  case  before  the  return  of  the  execu- 
tion, wheii  it  is  made  to  appear  by  affidavit  or  otherwise  that 
the  judgment  debtor  has  property  which  he  unjustly  refuses 
to  apply  to  the  satisfaction  of  the  judgment,  to  have  the  debtor 
appear  and  answer  concerning  the  same.*  And  if  there  is  any 
fear  of  his  leaving  the  jurisdiction  he  may  be  arrested.^  If  it  be 
made  to  appear  that  the  debtor  has  property  which  he  refuses 
to  apply  to  the  judgment,  he  may  be  required  to  enter  into 
an  undertaking  that  he  will  appear  for  examination,  and  may 
be  committed  to  jail  as  for  contempt  if  he  refuses.^  He  shall 
not  be  excused  from  answering  any  questions  which  may  be 
put  to  him.*  This  does  not  apply  to  proceedings  based  upon 
discoveries  brought  in  the  probate  court.^'^  The  court  may 
prder  any  property  of  the  judgment  debtor,  or  any  money 
due  him  which  is  not  exempt,  to  be  applied  to  the  satisfaction 
of  the  judgment,"  and  may  forbid  any  transfer  or  interference 
with  the  same." 

1  Simpson  v.  Hook,  6  O.  G  a  27.  7  O.  Code,  sec.  5473. 

'BankT.  Bank,60.  a  254.  ^O.  Code,  sea  5474. 

» Bomberger  v.  Turner,  18  a  a       •a  Code,  sec.  5470. 

26a  10  Good  y.  Patterson,  40  O.  a  845w 

*  (X  Code,  sec.  54721  See  Gilmore's  Probate  PracUcta^  |k  4UL 

«0.  Code,  sec.  5487.  "  O.  Code,  sec.  5483. 

^  O.  Code,  sec.  547a  ^  O.  Code,  seu  5480. 
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1020.  Against  corporations. 

1027.  Who  may  commence  the 
action. 

102a  Where  brought 

1029.  The  petition  in  quo  war- 
ran  ta 

1080.  Formal  averments  in  quo 
warranta 

1031.  Petition  to  oust  foreign  in- 
surance company. 
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1038L  Petition  by  prosecuting  at- 
torney for  usurpation  of 
office. 

1084  Petition  by  prosecuting  at- 
torney against  persons 
assunoing  to  act  as  a  cor- 
poration. 

1035.  Petition  to  forfeit  fran- 
chisa 
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for  usurpation  of  office. 
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ranta 
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8ec.  1022.  Nature  of  tbe  aetion. —  At  oommon  law  the 
proceeding  in  quo  warranto  was  regarded  as  a  criminal  prose- 
cution. The  code  has  divested  it  of  its  criminal  character  and 
Americanized  it  as  a  civil  action.  Panishment  cannot  now 
be  had  unless  the  defendant  is  guilty  of  contempt.^  In  view 
of  special  works,  the  subject  of  this  chapter  will  only  be 
briefly  discussed.* 

See.  1023.  Usurpation  or  forfeiture  of  office. — An  action 
in  quo  warranto  will  lie  against  any  person  who  usurps,  in- 
troduces into,  or  unlawfully  holds  or  exercises,  a  publio  office, 
civil  or  military,  or  an  office  of  a  corporation ;  or  where  a 
public  officer  does  an  act  which  by  provision  of  law  works 
a  forfeiture  of  his  office.'  It  may  be  maintained  against  a 
person  who  assumes  to  act  as  an  officer  from  a  ward  of  a  mu- 

^  State  ex  reL  ▼.  McDaniel,  22  O.  S.  *See  a  most  excellent  chapter  in 

861 ;  State  ex  reL  t.  Thompson,  84  SpeUing  on  Extraordinary  Relief. 

O.  a  805i  SO.  Code,  sea  676a 
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nioipality  which  has  no  existence,  or  under  an  election  held 
without  authority  of  law;^  but  the  action  will  not  proceed  if 
at  the  time  of  trial  the  term  of  office  has  expired,  and  no 
judgment  of  ouster  can  be  pronounced.'  It  cannot  be  used 
as  a  means  of  contesting  elections  in  place  of  the  specific  mode 
pointed  out  by  the  statute.*  Nor  can  the  power  of  an  ex- 
ecutive officer  to  remove  officials  for  misconduct  be  inquired 
into  in  this  proceeding.^  The  constitutionality  of  a  law  under 
which  a  person  holds  the  office  under  a  charge  of  usurpation 
may  be  determined.*  A  person  continuing  in  office  after  his 
term,  under  the  belief  that  he  is  entitled  to  occupy  the  same 
until  his  successor  is  elected,  is  not  a  usurper.'  In  rendering 
a  judgment  of  ouster  against  an  incumbent,  the  court  will  not 
adjudge  in  favor  of  another  whose  election  is  then  in  process 
of  a  regular  contest.^  The  legality  of  the  election  of  trustees 
of  a  corporation  is  properly  within  the  jurisdiction  of  quo 
warranto.*  And  an  election  by  stockholders  of  a  corporation 
may  be  declared  void  and  the  officers  elected  ousted.*  Where 
a  corporation  or  its  officers  refuse  to  allow  newly-elected  offi- 
<3er8  to  take  charge  of  the  affairs  of  the  company,  the  action 
will  lie  to  require  the  corporation  to  recognize  such  neWly- 
elected  officers.^*  The  title  of  trustees  of  an  incorporated  re- 
ligious society  should  not  be  questioned  coUaverally,  but  in  a 
direct  proceeding  in  quo  warranto."  While  the  action  will  lie 
against  an  individual  officeholder  to  determine  his  right  to 
the  office,  it  cannot  be  employed  to  abolish  the  office  itself 
Sec.  1034.  Usurpation  of  franchise. —  Quo  warranto  is  the 
proper  method  to  inquire  mto  the  usurpation  of  franchises,^' 
and  ail  persons  who  claim  to  be  entitled  to  a  franchise  may 


1  State  ex  rel.  ▼.  O'BrieD,  47  O.  a 
464;  State  ex  reL  v.  Kearns,  47  O.  S. 
566. 

'State  ex  rel.  ▼.  Jacob,  17  O.  148. 

)  State  ex  reL  ▼.  Morrow,  15  O.  S. 
114. 

« State  ex  reL  v.  Hawkins,  44  O.  a 

«a 

•  State  ▼.  Covington,  29  O.  a  102. 
•Kriedler  v.  State,  24  O.  a  22. 
7  State  ex  reL  ▼.  Taylor,  15  O.  a 
187. 


^Hullman  v.  Honooup,  5  O.  a  287. 
estate  ex  reL  ▼«  Bonnell,  86  O.  a 
10. 

i<^  State  ex  reL  ▼•  Railway  Co^  6 
O.  C.  C.  415. 

n  Presbyterian  Society  x  Smitlier^ 
12  O.  a  248. 

13  State  ex  reL  y.  Board,  7  O.  G  a 
152. 

u  O.  Code,  sea  6760 ;  State  ex  reL 
V.  Coke  Co.,  18  O.  a  262;  State  ex  reL 
▼.  Lee,  21  O.  a  662. 
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be  made  defendants  to  try  their  respective  rights.^  Where 
the  franchise  claimed  to  be  usurped  affects  only  private  inter- 
estSy  the  action  will  not  lie  upon  the  relation  of  the  individ^ 
aal  affected.'  A  charge  against  a  corporation  that  it  usurps 
certain  franchises  by  acting  through  other  parties,  questions 
only  the  authority  of  the  corporation,  and  not  that  derivable 
from  the  corporation  which  other  parties  exercise  in  their 
own  right.*  The  action  to  declare  usurped  franchises  for- 
feited must  be  brought  against  the  corporate  body;^  and 
where  a  defendant  sets  up  its  corporate  existence,  the  state 
cannot  by  replication  deny  its  corporate  capacity.'  Where 
the  persons  charged  with  usurping  the  franchise  are  so  nu- 
merous that  they  are  not  brought  before  the  court,  but  never- 
theless plead  without  denying  that  they  are  corporators,  and 
aver  the  existence  of  the  corporation,  they  will  be  regarded 
as  claiming  to  be  members.* 

Sec.  1026.  Against  persons  nnlawfally  acting  as  corpo* 
ration. —  The  action  will  lie  against  an  association  of  per- 
sons acting  as  a  corporation  without  being  legally  incorpo- 
rated.^ For  instance,  a  foreign  insurance  company  exercising 
franchises  and  privileges  without  authority  of  law  may  be 
ousted  therefrom  by  proceedings  in  quo  warranto.  And  the 
issuance  of  a  certificate  by  the  state  superintendent  of  insur- 
ance, being  a  ministerial  and  not  judicial  act,  will  not  bar  the 
proceedings  where  a  corporation  is  charged  with  exercising  a 
franchise  without  authority  of  law.* 

Sec.  1026.  Against  corporations. —  The  action  may  be 
brought  against  a  corporation  which  has  offended  against  an 
act  for  its  creation  or  renewal,  or  any  act  amendatorj^  thereto ;  ^ 
or  where  it  has  forfeited  its  privileges  and  franchises  by  non« 
user.^*  The  object  of  the  proceeding  against  a  corporation 
is  to  determine  its  right  to  the  exorcise  of  any  or  all  of  it» 

1 0.  Code,  sec  6767.  •  State  ex  rel.  ▼.  Sherman,  22  O.  a 

SKenney  ▼.  Gas  Ckx,  142  Mass.  417.  411. 

*  State  ex  reL  v.  Cincinnati,  28  O.  a  ^  O.  Code,  sea  6760. 

445.  estate  ex  rel.  v.  Insurance  Ca,  47 

4  State  ex  reL  v.  Gas  Light,  etc,  Ca,  O.  8. 167 ;  State  ex  rel  v.  Insurance 

18  O.  a  262 ;  State  ex  reL  t.  Taylor,  Ca,  49  O.  a  441. 

25  O.  a  280.  B  O.  Code,  sea  676t 

9  State  ex  rel  ▼•  Coke  Ca,  18  O.  a  lo  a  Code,  sec.  6761. 
262. 
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franchises,^  in  which  case  the  action  should  be  brought  against 
the  corporation  itself  and  not  its  individual  members.'  A  cor- 
poration which  has  entered  into  a  combination,  such  as  a 
trust,'  or  one  which  will  prevent  general  competition,^  is  liable 
to  forfeiture.  And  so  with  one  engaging  in  business  other  than 
that  for  which  it  was  incorporated,^  or  which  has  neglected  or 
abused  its  franchise.'  But  forfeitures  not  being  favored  in 
law,  courts  proceed  with  great  caution,  and  will  not  so  declare 
unless  there  is  plain  abuse  or  neglect  of  power.'  And  where 
the  corporate  power  has  been  abused  in  a  manner  not  declared 
by  statute  to  be  a  cause  of  forfeiture,  it  is  left  discretionary 
with  the  court  as  to  whether  or  not  it  shall  be  ousted.'  But 
the  court  has  no  discretion  where  a  corporation  has  been 
guilty  of  acts  which  are  made  a  cause  of  forfeiture  by  statute.** 
Where  a  corporation,  called  upon  in  quo  warranto  proceed- 
ings to  show  by  what  warrant  it  claims  to  bo  a  corporation, 
pleads  the  act  granting  the  corporate  authority,  the  relator 
may  by  way  of  reply  aver  a  cause  of  forfeiture  and  pray  for 
a  dissolution.^'  And  if  a  corporation  has  committed  or  omitted 
an  act  which  amounts  to  a  surrender  of  corporate  rights, 
privileges  or  franchises,  it  will  be  ousted  tberef rom.^^  So  where 
it  appears  that  the  certificate  of  incorporation  does  not  com- 
ply with  the  requirements  of  the  statute,  the  court  may  in  its 
discretion  oust  the  corporation  of  its  franchise."  And  so 
whore  it  misused  a  franchise  or  privilege  or  right  conferred 
upon  it  by  law,  or  where  it  claims  or  holds  by  contract  or 
otherwise,  or  has  exercised  a  franchise  in  contravention  of 
law,"  or  is  carrying  on  business  without  authority  of  law, 
quo  warranto  is  the  proper  remedy.^^    It  may  be  ousted  from 

1  State  ex  reL  ▼.  Railroad  Ckx,  60       ^  State  ex  reL  ▼•  CoUege,  tupra, 
O.  &  289.  estate  ex  reL  ▼.  BaUding  An'n,  85 

s  State  ex  reL  v.  Taylor,  25  O.  a  O.  a  25a 
270.  9  State  ▼.  Canal  Go,  28  O.  a  12L 

'State  ex  reL  ▼.  Standard  OU  C<x,      i<^ State  ex  reL  v.  Canal  Ca,  atcpra. 
49  a  a  187.  11 0.  Code,  sec  6761. 

estate  ex  reL  v.  Railway  Ca,  47      i' State  ex  reL  ▼.  Relief  Abs'd,  29 

O.  a   180;   Salt  Ca  ▼.  Guthrie,  85  O.  a  899. 
O.  a  e72;   Hoffman  ▼.  Brooks,  11      "O.  Code,  sec.  676t 
W.  1m  R  868.  1^  People  v.  Insurance  Ca,  16  John. 

estate  ex  reL  ▼.  Railway  Co.,  40  858;  Qreen  ▼.  People,  21  N.  R  Repr 

O.  a  604  625  (IlL,  1889). 

« State  ex  reL  v.  College,  82  O.  S.  487. 
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only  such  privileges  as  it  may  be  exercising  beyond  its  powers.^ 
And  the  ooart  may  inquire  into  a  franchise  claimed  to  be  ex- 
ercised in  contravention  of  law,  and  correct  the  mischief,  even 
though  the  corporation  exercising  it  is  engaged  in  interstate 
<sommerce,  and  the  misuse  relates  to  that  traffic'  While  a 
proceeding  in  quo  warranto  may  be  used  to  determine  the 
right  of  a  corporation  to  exercise  a  franchise,  it  cannot  be 
adopted  to  oust  it  from  or  to  recover  the  possession  of  lands 
for  private  purposes.'  Nor  can  it  be  used  as  a  vindication  of 
the  proprietary  rights  of  an  individual  as  against  the  claims 
of  a  corporation ;  the  remedies  of  the  individual  against  the 
•corporation  for  the  recovery  of  property  beiog  the  same  as 
against  a  natural  person.^  Eights  or  liabilities  of  third  parties 
who  have  acquired  the  same  by  dealing  with  the  corporation 
<^nnot  be  determined,  as  the  jurisdiction  is  at  an  end  when 
forfeiture  is  declared.*  A  corporation  may  be  ousted  from  a 
privilege  not  conferred  by  law  where  the  same  has  not  been 
exercised  for  a  term  of  twenty  years.* 

Sec.  1027,  Who  may  commence  the  action. —  The  attor- 
ney-general of  the  state,  upon  his  own  motion,  commences  the 
action  upon  complaint  made  to  him  or  otherwise.^  And  the 
attorney-general  or  prosecuting  attorney  may  do  so  when 
directed  by  the  governor,  the  supreme  court  or  general  as- 
6embl3\*  The  prosecuting  attorney  cannot  bring  the  action 
outside  of  his  own  county.  While  it  is  provided  that  the  su- 
preme court  may  direct  the  attorney-general  to  commence  the 
action,  this  power  should  be  exercised  only  when  it  relates 
to  the  business  of  the  court  or  when  its  business  renders  it 
necessary  or  advisable.*    Or  the  action  may  be  sustained  by 

1  State  ex   rel.  v.  Transportation  State  ex  reL  ▼.  Railway  Ca,  81  W. 

Co.,  28  O.  a  166;  State  ex  reL  v.  L.  B.  184. 
Railway  Ca,  47  O.  S.  180.  <(  Society  Penin  ▼.  Cleveland,  48 

'State  ex  rel  ▼.  Railway  Ca,  47  O.  a  481. 
O.  a  180.  estate  ex  reL  ▼.  Standard  Oil  Ca, 

'State  ex  reL  v.  Railroad  Co.,  28  49  O.  a  187. 
N.  £.  Rep.  1051 ;  50  O.  a  239  (1893).       ^  state  ex  reL  y.  Anderson,  45  O.  a 

It  cannot  be  used  for  the  recovery  of  196. 

real  estate  except  when  forfeited  to       *  R.  a,  sec.  6762L    Any  member  of 

the  stata     State  ex  rel  v.  School  the  bar  may  be  appointed  to  bring. 

Corporation,  56  Ind.  521.  when.    R.  a,  sec.  6765. 

estate  ex  rel  v.  Railway  Co.,  88       "Thompson  v. Watson, 48  O. a  552; 

V.  R  Rep.  1051 ;  50  O.  a  289.    See  State  ex  rel  v.  Taylor,  50  O.  a  12a 
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4uch  oflScers  upon  leave  of  court  on  the  relation  of  another 
person ;  ^  as,  for  instance,  an  individual  claiming  an  ofBce  from 
^bich  he  is  unlawfully  kept  out  by  another.'  But  there  is  no 
.authority  for  bringing  the  action  on  the  relation  of  a  private 
person  other  than  that  just  given.'  Where  the  relator  is  a 
private  person  in  his  individual  right,  he  is  not  required  to 
obtain  leave  to  file  petition,  but  must  bring  it  in  the  county 
where  the  defendant  resides.^  A  judgment  in  quo  warranto 
rendered  by  a  lower  court,  in  an  action  brought  by  the  prose- 
outing  attorney,  is  not  a  bar  to  a  subsequent  action  of  a  sim- 
ilar character  by  the  attorney-general  in  the  supreme  court.* 

Sec.  1028.  Where  brought. —  Under  the  Ohio  code  an  ac- 
tion in  quo  warranto  can  be  brought  only  in  the  supreme 
court  or  in  the  circuit  court  of  the  county  in  which  the  de- 
iendants  or  one  of  the  defendants  lives;  and  if  a  corporation, 
where  it  has  its  place  of  business.  But  the  attorney-general 
may  bring  the  action  in  the  circuit  court  of  Franklin  county.* 

Sec,  1029.  The  petition  in  quo  warranto. —  The  rule 
formerly  was  that  the  common-law  system  of  pleading  and 
not  that  of  the  code  was  followed  in  quo  warranto  proceed- 
ings, and  therefore  new  matter  set  up  in  a  replication  in  con- 
fession and  avoidance  of  the  plea  was  taken  as  confessed  if  not 
•denied.^  But  the  code  .has  provided  the  same  pleadings  in 
this  as  in  other  actions,  allowing  the  defendant  to  demur  or 
answer,  setting  up  as  many  defenses  as  he  may  have,  and  giv- 
ing the  plaintiff  the  same  right  to  demur  to  the  answer  or  file 
A  reply  as  in  other  cases.*  If  the  action  be  against  a  person 
for  usurping  an  ofSce,  the  petition  should  set  forth  the  name 
^f  the  person  claiming  to  be  entitled  thereto,  with  an  aver- 
ment of  his  rights ;  *  but  it  has  been  held  that  if  it  be  on  the 
relation  of  the  attorney-general  to  oust  the  incumbent  of  an 
oflSce,  the  name  of  the  person  claiming  the  same  need  not  be 
stated.^^    An  allegation  in  the  petition  that  a  member  of  a 

1 0.  Code,  sec.  676a  •O.  Code,  sec.  676a 

2  0.  Code,  flee.  6764;  Crawford  v.  7  state  ex  rel.  v.  Taylor,  25  O.  & 

State  ex  rel.,  52  O.  S.  62.  279. 

'State  ex  rel.  ▼.  Taylor,  60  (X  &  SQ.  Code,  sec  6772. 

120.  9  o.  Code,  sea  6766. 

A  State  ex  reL  v.  ThompBon,  84  O.  &  !•  state  ex  reL  ▼.  HenzniUer,  88  O.  SL 

865.  lOL 

•State  ex  reL  t.  Coke  Ca,  18  O.  a 
^62L 
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city  coancil  has  wholly  abandoned  his  seat  as  councilman  does 
not  state  an  issuable  fact.^  A  petition  against  a  board  of  ed- 
noation  to  show  cause  why  they  act  as  directors,  and  asking 
that  they  be  ousted  therefrom,  states  two  causes  of  action, 
which  should  be  taken  advantage  by  a  specific  demurrer.* 
Where  the  action  is  brought  on  leave  of  court  by  a  person 
claiming  an  office,  the  court  may  require  notice  to  be  given 
to  a  defendant  before  granting  leave.'  When  the  petition  is 
filed  without  leave,  summons  should  be  issued  and  served,  and 
the  issues  are  made  up  as  in  ordinary  actions  at  law/  If  the 
summons  is  not  served  because  the  defendant  cannot  be  found,, 
service  may  be  made  by  publication.* 
Sec.  10^.  Formal  averments  in  quo  warranto. — 

ICaption.'] 

v.  K.  W.,  attorney-general  of  the  state  of  Ohio,  who  sues 
for  the  said  state  in  this  behalf,  comes  here  before  the  judges 

of  the  supreme  {pr^  circuit]  court  of  said  state  at  the 

term,  18 — y  and  on  the day  of ,  18 — ,  at  the  term 

aforesaid,  gives  the  court  to  understand  and  be  informed : 

That  the  defendant  is  a  corporation  duly  formed  and  organ- 
ized under  the  laws  of  this  state ;  that  ever  since  its  organiza- 
tion it  has  continuously  within  this  state,  to  wit,  at  the  county 

of ,  offended  against  the  laws  of  this  state,  grossly  abused 

and  misused  its  corporate  authority,  franchises  and  privileges,, 
and  unlawfully  assumed  and  usurped  franchises  and  privileges- 
not  granted  to  it,  and  especially  m  the  following  particulars,, 
to  wit:  [Then  follow  with  specifications.'] 

Wherefore  plaintiff  prays  that  the  defendant  be  adjudged 
to  have  its  franchises  as  a  corporation  forfeited  and  be  ousted 
therefrom,  or  at  least  from  such  franchises  as  it  has  unlawfully 
assumed  or  which  have  been  abused  by  it. 

NOTB.— State  ex  rel.  v.  Mutual  Belief  Ass*d,  29  O.  S.  399. 

Sec,  1031.  Petltiou  to  oust  foreign  insurance  company. — 

tCapHon.] 
).  K.  W.,  attorney-general  of  the  state  of  Ohio,  who  sues 
for  the  said  state  in  this  behalf,  comes  here  before  the  judges 
of  the  supreme  court  of  said  state,  at  the  term  of y  1^— ^ 

1  State  ex  rel.  v.  Kearns,  47  O.  S.        <(0.  Code,  sec.  6771.    If  none  of 

566i  several  defendants  are  found  in  the 

<  State  ex  rel  ▼•  Board,  7  O.  G.  GL    county,  where  the  case  is  prosecuted 

152i  in  the  circuit  court,  and  no  appear- 

'  O.  Code,  sec  6769.  ance  is  entered,  they  may  be  con- 

^O.  Code,  sec.  6770.     See   In  re    structively   served    by  publication. 

Bank,  5  O.  249.  State  ex  rel.  v.  Smith,  6  O.  Q  a  410* 
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and  on  the day  of ,  18 — ,  at  the  term  aforesaid,  gives 

the  said  court  to  understand  and  be  informed  that  the  defend- 
ant is  a  corporation  organized  under  the  laws  of  the  state  of 

,  for  the  purpose  of  carrying  on,  upon  the  assessment  or 

•co-operative  plan,  the  business  of  insuring  the  lives  of  its  mem- 
bers, and  of  providing  to  its  members  indemnity  for  disability 
by  accident ;  that  since  the day  of ,  18 — ,  the  defend- 
ant has  exercised,  and  claims  the  right  to  exercise,  in  this 
state,  the  privilege  and  franchise  of  transacting  the  business 
of  insuring  lives  upon  the  assessment  plan,  which  it  is  not  en- 
titled to  do;  because  neither  it,  nor  any  of  its  agents,  have 
obtained  from  the  superintendent  of  insurance  of  this  state 
the  necessary  certificate  of  authority  or  license  to  do  business 
in  this  state  as  required  by  law ;  and  also  because,  by  the  stat- 
utes of  the  state  of y  corporations  organized  under  the 

laws  of  Ohio,  for  the  purpose  of  insuring  the  lives  of  mem- 
bers upon  the  assessment  plan,  are  not  permitted  to  do  busi- 
ness in  said  state  of upon  the  same  basis  and  limitations 

as  they  are  in  this  state.    The  statutes  of  said  state  of 

upon  this  subject  provide :  [Set  cut  the  provisions.'] 

That  the  commissioner  of  insurance  of  the  state  of has 

refused,  and  still  refuses,  to  issue  to  such  Ohio  corporations 
who  are  insuring  lives  unon  the  assessment  plan  his  certificate 
•of  authority  to  transact  ousiness  in  that  state. 

Your  relator  therefore  prays  that  the  defendant  be  ousted 
from  the  exercise  of  the  tunctions  and  franchises  conferred 
upon  it  by  the  state  of within  this  state. 

NOTB. — See  R  S.,  sea  8630.  Th  j  prayer  calls  for  the  proper  judetneat  to 
be  made  ia  such  cases.    State  ex  rel.  v.  W.  U.  M.  Life  Ids.  Ca,  47  O.  S.  167. 

See.  1032.  Petition  to  test  the  rights  of  two  contesting 
public  boards  by  members  upon  refusal  of  proper  officer. 

t  Caption.'] 
I.  K.y  E.  W.  D.  and  W.  M.,  who  sue  for  the  state  of  Ohio  in 

this  behalf,  J.  0.  S.,  prosecuting  attorney  of county,  Ohio, 

having  refused  upon  request  so  to  do,  come  here  before  the 

judges  of  the  circuit  court  of  said  county,  and  on  the day 

of ,  18 — ,  give  said  court  to  understand  and  be  informed 

that  they,  the  said  relators,  together  with  said  J.  D.  £.  and 
G.  B.  E.,  are  duly  appointed  and  qualified  members  of  tho 

board  of  public  improvements  of  the  city  of  C, county, 

Ohio,  havmg  been  appointed  to  said  office  by  the  governor  of 

the  state  of  Ohio  on  the day  of ,  18 — ,  pursuant  to 

an  act  of  the  general  assembly,  entitled  " ,"  passed , 

18 — J  and  these  relators,  together  with  said  J.  D.  £.  and  6.  B.  £., 
.constitute  the  members  of  said  board  of  public  improve- 
ments: and  that  as  members  of  said  board,  the  said  L.  R, 
E.  W.  D.  and  W.  M.,  together  with  said  J.  D.  E.  and  G.  B.  K, 
held  and  exercised  all  and  singular  the  rights,  liberties  and 
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franchises  of  members  thereof  until  the day  of ,  18 — ,. 

when  the  said  defendants,.  T.  G.  S.,  T.  W.  G.,  M.  F.  and  G.  T., 
without  any  lawful  warrant,  grant,  riffht  or  charter,  forcibly 
took  possession  of  and  usurped  the  liberties,  privileges  and 
franchises  aforesaid,  and  excluded  the  relators  therefrom,  and 
proceeded  to  and  do  now  hold  and  exercise  the  liberties,  priv- 
ileges and  franchises  pertaining  to  the  members  of  the  said 
board  of  improvements,  all  of  which  they  have  usurped,  and 
do  now  usurp,  upon  the  state  of  Ohio,  to  its  neat  damage  and 
prejudice.  That  the  said  J.  D.  E.  and  G.  B.  K.,  having  refused 
upon  request  to  join  as  plaintiffs  or  relators  herein,  have  been 
made  defendants. 

Whereupon  the  relators  pray  the  advice  and  judgment  of 
the  court  and  due  process  of  law  against  the  several  persons 
above  named  as  defendants  in  this  behalf,  and  that  toe  said 
T.  G.  8.,  T.  W.  G.,  M.  F.  and  G.  T.  be  compelled  to  answer 
to  the  state  of  Ohio,  and  show  by  what  warrant  they  exercise 
the  liberties,  privileges  and  franchises  aforesaid,  and  that  they 
be  ousted  from  the  same,  and  the  relators,  together  with  said 
defendants,  J.  D.  £.  and  G.  B.  K.,  be  restored  thereto. 

F.  &  K.  and  P.  &  S.,  Attorneys  for  Plaintiff. 

Note. —  From  State  ex  reL  ▼.  Smith,  48  O.  S.  211.  See  averments  in  State 
ex  reL  v.  Judges^  21  O.  S.  L 

Sec.  1033.  Petition  by  prosecuting  attorney  for  usur- 
pation of  offlce. — 

A.  B.,jprosecuting  attorney  for  the  county  of in  the- 

state  of  Ohio,  on  the  relation  of  C.  D.,  of  said  county,  comes 
now  here  and  gives  the  court  to  understand  and  be  informed 

that  on  the day  of ,  18 — ,  at  a  general  election  then 

held  in  the  county  of and  state  of  Ohio,  for  the  election, 

among  other  officiBrs,  of  a for  said  county,  for  tho  term 

of years  from  the day  of ,  18 — ,  one  E.  F.  re- 
ceived the  highest  number  of  legal  votes  for  said  office  and 

was  duly  elected  thereto,  and  on  the dav  of ^  18 — ,- 

duly  qualified  as  such  and  is  now  entitled  to  bold  said  office. 

That  on  the day  of ,  18—,  the  said  C.  D.  usurped 

said  office  and  has  ever  since  withheld  the  same  from  the 
said  E.  F. 

Wherefore  he  prays  the  court  that  the  defendant  be  ousted 
from  said  office  and  the  possession  thereof  be  given  to  the 
said  E.  F. 

8oc.  1034.  Petition  by  prosecuting  attorney  against  per- 
sons assuming  to  act  as  a  corporation. — 

{Averment  as  in  OfUe^  sec.  lOSO.Ji 

That  the  defendants  C.  D.,  E.  F.  and  G.  H.,  without  having- 
been  incorporated,  are  and  have  been  for last  past  usurp- 
ing the  franchise  of  being  a  corporation  by  the  name  of r 
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and  by  that  name  of  pleading  and  being  impleaded,  answering 
and  being  answered,  contracting  and  being  contracted  with,- 
and  of  acquiring,  holding,  using,  selling  and  conveying  and 
otherwise  disposing  of  real  and  personal  property  as  well 
within  as  without  the  state  of  Ohio. 

Wherefore  the  relator  prays  the  court  that  the  defendant* 
be  required  to  show  by  wnat  ri^ht,  if  any,  they  claim  to  have, 
use  and  enjoy  the  liberties,  privileges  and  franchises  aforesaid, 
and  that  they  be  ousted  from  using  the  same. 

Sec.  1035.  Petition  to  forfeit  franchise.— 

[Averment  as  in  ante^  sec.  1030.'] 

That  the  defendant,  the  Company,  is  a  corporation 

duly  organized  under  the  general  laws  of  the  state  of  Ohia 
for  the  incorporation  of  railway  companies,  and  has  been  since 
the day  of ,  18 — . 

That,  as  such  corporation,  it  has  continuously  since  said 
date,  within  this  state,  misused  its  corporate  authority,  fran- 
chises and  privileges,  and  assumed  franchises  and  privileges 
not  granted  to  it,  in  this,  to  wit :  That  it  has  exercised,  with- 
out any  warrant,  charter  or  grant,  the  franchise  of  banking, 
and  has  received  deposits,  made  discounts  and  transacted  other 
banking  business  to  which  it  was  not  authorized,  and  has  ex- 
ercised the  franchises  of  a  banking  corporation  not  conferred 
npon  it  by  law. 

Wherefore  the  relator  prays  that  the  defendant  be  adjudged 
to  have  forfeited  its  franchises  and  be  ousted  therefrom  or 
from  the  franchises  so  unlawfully  assumed  and  abused  by  it. 

NOTB.— See  avermeniB  in  State  ex  reL  ▼.  Gas  light  ft  Coke  Ox,  18  O.  SL 
902L 

Sec.  1036.  Petition  by  private  person  for  nsnrpation  of 

office. — 

The  State  of  Ohio  ex  rel.  A.  B. 

vs. 
CD. 

A.  B.  now  comes  and  gives  the  court  to  understand  and  be 
informed : 

That  the  relator  was,  on  the day  of ,  18 — ^  and  has 

ever  since  been^  a  resident  of  the  county  of ,  and  state  of 

Ohio,  over  the  age  of  twenty  years,  and  eligible  to  be  elected 
to  and  hold  the  office  of thereof. 

That  on  the day  of ,  18 — ,  at  a  general  election 

held  in  said  county  for  the  election,  among  other  officers,  of 
thereof,  the  relator  and  defendant  were  the  only  candi- 
dates for  said  office,  and  the  relator,  at  said  election,  received 
the  highest  number  of  votes  for  said  office,  and  was  duly 

electecTthereto  for  the  term  of years  from  the day 

of ,  18—. 


1126  QUO  WARRANTO.  [§  1037. 

That  on  the  day  of ,  18 — ,  the  relator  was  duly 

commissioned  by  the  governor  of  the  state  as  such ,  and 

on  the day  of ,  18 — ,  duly  qualified  as  such. 

That  on  the day  of ,  iS — ,  the  defendant  usurped 

the  said  office  of ,  and  has  since  held  and  received  the 

fees  and  emoluments  thereof,  amounting  to  the  sum  of 

dollars,  and  has,  during  the  said  time,  wrongfully  and  unlaw- 
fully kept  the  relator  out  of  the  possession  of  said  office,  and 
deprived  him  of  the  said  fees  and  emoluments,  to  his  damage 
in dollars. 

That  on  the day  of ,  18 — ,  the  relator  demanded 

of  the  defendant  the  possession  of  said  office,  and  the  books 
and  papers  belonging  thereto,  which  was  refused. 

Wnerefore  the  relator  demands  judgment  for dollars 

damages;  and  that  the  defendant  be  ousted  from  said  office, 
and  that  the  relator  have  possession  thereof  awarded  him. 


lu  cnaL  ine  reiaior  nave  possessic 

Note.— R  &,  sea  6764;  ante,  sec  102a 


See.  1037.  The  answer  in  quo  warranto. —  A  defendant 
may  demur  or  answer  and  set  up  as  many  defenses  as  he  may 
have;*  and  the  range  of  inquiry  is  limited  to  charges  in  the 
information,  matters  set  up  by  way  of  plea  being  material 
only  so  far  as  it  may  show  a  warrant  in  law  for  the  exercise 
of  the  authority  alleged  in  the  information  to  be  usurped.* 
An  answer  to  an  action  in  quo  warranto  to  test  the  right 
of  a  person  to  hold  an  office  should  show  a  complete  legal 
right  to  enjoy  the  privileges  thereof,*  and  the  respondent 
should  answer  precisely  by  what  statutory  authority  he  ex- 
ercises its  functions.^  Where  the  charge  is  a  continued  usurpa- 
tion, the  answer  should  set  out  expressly  the  continuance  of 
every  qualification  necessary  to  the  enjoyment  of  the  office, 
as  the  same  are  not  presumed  to  exist  from  a  mere  statement 
of  the  qualifications  at  the  time  of  the  appointment.*  An  an- 
swer that  the  defendants  have  for  twenty  years  exercised  the 
franchise  which  they  are  accused  of  usurping  is  valid  under 
the  statute.*  If  a  defendant  admits  that  upon  the  face  of  the 
returns  the  plaintiff  was  elected  to  the  office  in  question,  but 

iR.  S.,  sec.  6772.    He  may  set  up  <  State  ex  rel.  v.  Till  man,  82  Neb. 

several  defenses  as  in  other  actions.  780. 

State  ex  rel  v.  McDaniel,  22  O.  S.  354  »  State  ex  rel.  v.  Beecher,  15  0. 72a 

2  State  ex  rel  v.  Cincinnati,  28  O.  S.  ^  State  ex  rel  v.  £xi)orting  Ca,  11 

445.  O.  126 ;  State  ex  rel.  ▼.  Standard  Oil 

8  Enterprise  v.  State,  20  Fix  128;  Ca,  49  O.  &  137. 
10  So.  Rep.  74a 
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alleges  that  the  same  was  obtained  by  fraud  and  illegal  votesi 
unless  he  supports  his  claim  bj  testimony,  judgment  will  be 
rendered  for  plaintiff.^ 
See.  1038.  Formal  parts  of  answer. — 

And  now  comes  the  respondent,  the  city  of  H.,  and  for  an- 
swer to  the  information  herein  exhibited  as^ainst  this  respond- 
ent by  the  attorney-general  of  the  state  oi  Ohio,  says :  iStats 
dtfensesJ] 

Wherefore  respondent  says  that  it  does  not  usurp,  or  with- 
out warrant  or  authority  use  or  exercise,  any  of  said  liberties, 
))rivileges  or  franchises,  and  asks  that  said  information  be 
dismissed,  and  that  it  recover  its  costs  herein,  and  for  such 
ptber  relief  as  may  be  just  and  right  in  the  premises. 

Sec.  1088a«  Reply. — Where  a  defendant  corporation  pleads 
an  act  of  the  legislature  under  which  it  claims  to  exercise  cer- 
tain powers,  it  is  competent  and  not  a  departure  for  the  relator 
by  reply  to  aver  a  cause  of  forfeiture,  and  to  pray  for  a  judgment 
of  dissolution.^ 

^  Brown  v.  Jeffrey,  42  Kan.  605. 

>  State  ex  rel.  v.  P.  &  0.  Canal  Co.,  22  0.  S.  121 ;  State  ex  reL  v.  Bead 
Ck).,  13  O.  C.  C.  375;  7  Oh.  Dec.  453. 


OHAPTEB  74. 


ItEAL  ACTIONS^  INCLUDING  ACTIONS  TO  QUIET  TITLE;  BECOr- 
EBY  OF  POSSESSION,  AND  OTHER  ACTIONS  RELATING  TO* 
REAL  ESTATE. 


Sec.  1089.  Action  to  quiet  tide— Far- 
ties  and  petition. 

1040.  Petition  to  quiet  titla 

1041.  Action  to  quiet  title  —  De- 

fensea 

1042.  Action    to    recover  pur- 

chase-money. 
1048.  Petition  against  purchaser 
of  realty  for  failure  to 
complete  purohasei 

BBOOTEBT  OF  POSSESSION  OF  REAL 

ESTAT& 

jSea  1044  Parttes  plaintiff  in  actions 
to  recover  real  estate. 

1046.  Parties  defendant  in  ac- 

tions to  recover  real  es- 
tate. 
1040.  Recovery  of  possession  of 
land — Ejectment — The 
petition. 

1047.  Petition     for     possession 

merely. 

1048.  Petition  for  possession  and 

rents. 

1049.  Petition  for  possession  and 

damagea 

1050.  Action  to  recover  posses- 

sion of  real  estate  —  De- 
fensea 


SeclOSL 


losai 

105a 
1054 


1055. 

1058. 
1057. 
105a 
1059. 

1060. 


Answer  denying  owner- 
ship, possession,  eta — 
Claiming  adverse  pos- 
session for  twenty-one* 
years. 

Answer  of  bona  flde  pur* 
chaser  without  notice. 

Another  form  of  denial. 

Answer  and  cross-petition 
for  recovery  of  posses- 
sion. 

Occupying  claimants  — 
When  allowed  for  im^ 
provements. 

Pleading  by  occupying 
claimant 

Petition  to  complete  con- 
tract 

Petition  to  sell  entailed 
and  other  estatea 

Petition  for  sale  of  real  es- 
tate under  a  transcript 
judgment  from  justice. 

Petition  against  city  for 
recovery  of  value  of  real 
estate  unlawfully  appro- 
priated without  making 
appropriation. 


Sec.  1039.  Action  to  quiet  title. —  The  statutory  action  to 
quiet  title  may  be  brought  by  a  person  in  possession,  by  him- 
self or  tenant,  of  real  property,  against  any  person  who  claims 
an  estate  or  interest  therein,  adverse  to  him,  for  the  purpose 
of  determining  such  adverse  estate  or  interest.^   It  is  not  nee- 

10.  Code,  sec.  5779;  00  O.  L.  226.  287;  Kansas  Code,  sea  504;  Oreg, 
Bee  pp.  044-5,  n.  1.    Colo.  Code,  sec.    Code,  sea  500,  are  the  sama    See 

1128 
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essary  that  the  adverse  claim  should  relate  to  or  affect  the 
right  of  present  possession.^  One  tenant  in  common  in  actual 
possession  may  maintain  an  action  to  determine  the  validity 
of  an  adverse  title  by  a  co-tenant.'  And  so  may  a  judgment 
creditor  sustain  the  action  to  clear  away  a  cloud  cast  on  the 
title  by  a  sale;'  or  an  executor  authorized  to  sell  realty  to 
pay  debts.'  The  action  will  also  lie  to  quiet  title  against  tax- 
sale  and  ditch  assessments  upon  the  ground  that  they  are 
illegal  and  void.*  It  will  not  lie  for  a  trespass ;  *  nor  can  a 
vendee  of  a  judgment  debtor  who  has  taken  a  conveyance  of 
real  estate,  but  has  not  paid  the  purchase-money  therefor, 
sustain  an  action  against  a  purchaser,  if  judgment  was  ren- 
dered after  the  contract  of  sale,  unless  he  has  paid  or  brings 
the  purchase-money  into  court.^  Where  a  purchaser  of  land 
mortgages  the  premises,  but  fails  to  pay  the  purchase-money, 
agrees  with  the  mortgagee  to  give  up  his  interest,  and  yields 
possession  to  a  person  authorized  by  the  mortgagee  to  receive 
it,  the  latter  may,  after  having  paid  for  the  land  and  taken  a 
deed  therefor,  sustain  an  action  to  quiet  title  against  the  orig- 
inal purchaser.'  A  petition  alleging  that  plaintiff  is  the  owner 
in  fee  and  in  possession  of  certain  described  premises  which 
are  bounded  on  the  north  by  a  designated  line,  up  to  which 
he  was  in  possession,  and  that  the  defendant  claimed  to  own 
a  parcel  of  land  immediately  south  thereof,  sufficiently  states 
a  cause  of  action  to  quiet  title.' 

When  the  action  is  prosecuted  under  the  code  it  has  been 
universally  conceded,  and  such  has  been  the  practice,  that 
it  is  not  essential  that  the  plaintiff  allege  ownership  and  legal 
title  himself,  but  only  possession.^'  In  a  recent  case  brought 
under  the  code,  one  of  the  Ohio  circuit  courts  stated  that  the 
petition  should  allege  the  ownership  and  possession  which  en- 
title the  plaintiff  to  hold  title  and  possession  in  peace,  front 

Bryant's  Code  Pleading,  Table  of  Code  «  Nolan  v.  Urmston,  18  0.  27& 

References,  Parties,  and  Petition*  ^  Bailey  ▼•  Hughes,  85  O.  &  597. 

1  Rhea  ▼.  Dick,  84  a  a  420.  lo  Rhea  ▼.  Dick,  84  O.  a  420.   <«In  ao 

-  Roes  V.  Heintzen,  86  Cal.  8ia  action  to  quiet  title,  an  averment  ct 

'  Myers  v.  Hewitt  16  O.  449.  title  is  not  necessary ;  averment  of 

*  Laverty  t.  Sexton,  41  la.  485.  possession  in  the  words  of  the  stat^ito 

<(  Peck  V.  Watros,  80  O.  a  590.  is  sufficient"     Lusby  v.  Jones,  31 

•Sloan  T.  Bienmiller,  84  O.  a  492.  W.  L.  R  70  (Cin.  Super.  Ct»  129^y 
7  Butler  V.  Brown,  5  O.  a  21L 
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"which  the  duty  of  the  defendant  not  to  cast  the  cloud  npoa 
it  or  to  interfere  with  the  possession  arises.  But  as  the  prin- 
cipal question  in  controversy  in  that  case  was  as  to  the  neces- 
sary allegation  as  to  the  nature  of  the  title  and  claim  of  the 
defendant,  the  statement  as  to  its  being  necessary  to  allege 
ownership  is  not  entitled  to  so  much  consideration.  Though 
it  may  not  be  essential  to  allege  legal  title,  it  is  done  in  prac- 
tice, and  is  a  natural  allegation  to  make,  as  well  as  safe  and 
commendable.^  But  an  equitable  action  may  be  prosecuted 
independently  of  statute,  and  a  party  pursuing  that  course 
must  be  more  explicit  in  his  statement  of  facts.  In  such 
cases  it  is  considered  essential  that  the  plaintiff  allege  owner- 
ship of  the  legal  title,  and  the  facts  must  be  fully  stated,  sub- 
stantially as  in  a  bill  in  equity  under  the  former  chancery 
practice.*  Under  this  rule,  a  person  holding  the  legal  title, 
though  not  in  possession,  may  maintain  a  suit  to  remove  a 
cloud,  and  hence  it  is  not  necessary  in  such  case  to  allege  that 
the  plaintiff  was  in  possession;'  for  example,  a  person  hold- 
ing legal  title  to  uncultivated  lands,  though  not  in  possession,* 
or  of  premises  vacant  and  unoccupied.*  Under  the  statute,  a 
person  is  in  possession  even  though  occupying  by  a  tenant.* 
By  virtue  of  a  recent  amendment  to  the  Ohio  code  the 

1  Lamb  ▼.  Boyd,  4  0.  C.  G  499, 50a  be  sufficient  if  there  be  an  assertion 
Generally  the  action  must  be  brought  of  ownership  and  unbroken  posRes- 
by  one  in  possession  with  a  legal  sion  for  a  certain  length  of  tima 
title,  but  under  the  code  a  holder  of  Herff  ▼.  Griggs,  121  Ind.  47L  The 
>,  an  equity  in  possession  may  main-  plaintiff  must  hare  acquired  a  legal 
!  tain  the  action.  Mains  v.  Henkle,  8  title.  Thomas  ▼.  White,  2  O.  SL 
W.  Ifc  M.  698L  Plaintiff  must  be  in  640.  It  is  not  necessary  that  the  ad- 
possession  (Harvey  ▼•  Jones,  1  Disn.  verse  claim  should  relate  to  the  pres- 
85),  and  must  allege  actual  posses-  ent  possession.  Rhea  ▼.  Dick,  84  (X  & 
sion  by  himself  or  tenant  Thomas  420;  Collins  v.  Collins,  19  O.  &  4681 
▼.  White,  2  O.  &  640;  Harvey  v.  >  Douglas  ▼.  Nuzum,  16  Kan.  515; 
Jones,  1  Disn.  65;  Ellithorpe  v.  Buck,  Story's  Eq.  Jur.,  sec&  700-706;  Petit 
17  O.  &  72;  Douglas  v.  Nuzum,  v.  Shepherd,  5  Paige,  601;  Field  ▼. 
16  Kan.  515 ;  Clark  v.  Hubbard,  8  O.  Holbrook,  6  Duer,  597 ;  Junes  ▼. 
882.  Possession  under  bond  or  deed  Smith,  22  Mich.  860 ;  Pier  v.  Fond  da 
is  sufficient  Thomas  v.  White,  2  Lac,  88  Wi&  471. 
O.  8b  540.  Naked  possession  in  the  'Grove  v.  Jennings,  46  Kan.  866; 
absence  of  proof  of  title  paramount  Lejeune  v.  Harmon,  29  Neb.  268. 
in  the  defendant  is  sufficient  Wat-  *  Lejeune  ▼.  Harmon,  auprcu 
terson  v.  Ury,  5  O.  Q  CL  847.  To  « Douglas  v.  Nuzum,  16  Kan.  610L 
constitute  advei-se  possession  it  will       ^  O.  Code^  sec.  5779. 
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action  may  be  brought  by  a  person  out  of  possession,  having 
or  claiming  an  estate  or  interest  in  remainder  or  reversion  in 
real  property,*  in  which  case  it  is  obviously  necessary  that  the 
plaintiff  set  forth  the  nature  of  his  title  or  interest. 

Upon  the  question  of  the  proper  allegations  to  be  made 
with  reference  to  the  adverse  claim  the  rule  has  been  vari- 
ously declared.  While  some  courts  consider  it  unnecessary  to 
state  with  great  particularity  the  nature  of  the  title  or  inter- 
est of  the  defendant,  yet  it  has  been  uniformly  held  that  the 
petition  should  show  that  the  claim  of  the  defendant  is  ad* 
Terse,  unfounded,  and  that  it  is  a  cloud  upon  the  title  of  plaint- 
iff.' But  if  the  plaintiff  undertakes  to  specifically  set  forth 
the  claim  of  the  defendant  and  thereby  shows  that  defendant's 
title  is  the  better  one,  it  will  be  demurrable.'  It  is  not  neces- 
sary to  show  that  the  defendant's  title  is  one  which  would  be 
prima  fade  good  at  law.^  An  allegation  that  defendants  are 
not  precluded  by  law  from  the  possession  of  the  premises, 
being  a  legal  deduction,  is  immaterial,  if  it  otherwise  appears 
that  the  plaintiff  had,  by  the  length  of  his  possession,  acquired 
a  valid  title.*  The  facts  which  show  actual  wrongs  or  antici- 
pated mischiefs  which  should  be  prevented,*  or  the  apparent 
validity  of  an  instrument  said  to  constitute  the  cloud,  as  well 
as  facts  showing  its  invalidity,  should  be  stated.^  An  allega- 
tion that  the  defendant  claims  to  hold  land  under  certain 
deeds  which  are  without  foundation  in  law,  the  petition  set- 
ting forth  no  further  facts  tending  to  show  invalidity,  is  not 
sufScient.' 

The  rule  adopted  in  the  equitable  suits  as  to  a  statement  of 
the  nature  of  the  adverse  claim  is  the  better  mode  ^t  plead- 
ing, in  both  the  code  action  and  equitable  suit ;  that  is,  facts 

1  Whittaker's  4th  Rev.  Ed.  Ohio  may  be  set  out    Qr'fsom  t.  Moon\ 

CivU  Code,  p.  445,  sec.  9779.  106  Ind.  296 ;  65  Am.  Repi  74a 

>lfarott  V.  GtermaniaA88*ii,64Ind.  SMcPheetere  t.  Wright,  110  Ind. 

87;  Bailroad  Co.  v.  Oyler,  60  Ind.  519. 

888 ;  Schorl  ▼.  Stevens,  63  Ind.  441.  « Holbrook  ▼.  Winsor,   38   Hich. 

It  may  be  sufficient  if   the  facts  894 

pleaded  show  that  the  claim  is  incon-  *  Buchanan  ▼.  Roy,  2  O.  Ql  291. 

dstent  with  the   title  of  plaintifP.  •  Bailey  t.  Briggs,  56  N.  Y.  407. 

Kitts  ▼.  Wilson,  106  Ind.  147.    It  7  Hibernian  Saving  Society  v.  Ord* 

need  only  disclose  whether  the  title  way,  88  CaL  679. 

be  legal  or  equitable,  and,  if  oqui-  ^  Page  v.  Kcn^mn.  ^8  WK  820.   But 

tabic,  all  facts  establishing  the  same  see  rule  in  foreclosure  ante,  sec.  74» 
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safficient  to  show  the  nature  of  the  defendant's  claim  should 
be  set  forth.  The  pleader  should  set  out  exactly  the  nature 
of  defendant's  title,  and  the  relief  sought  against  him,  so  that 
the  court  may  determine  judicially  whether  it  is  valid  or  not.^ 
This  is  especially  necessary  where  service  is  made  upon  the 
,  defendants  by  publication.'  In  such  cases,  where  the  allega- 
tion is  that  the  defendant  claims  an  estate  or  interest  in  the 
premises  adverse  to  plaintiff,  and  there  is  no  answer  filed  set- 
ting forth  the  nature  of  the  defendant's  claim,  the  pleadings 
do  not  disclose  facts  suflScicnt  to  state  a  cause  of  action. 
Where  a  person,  though  not  in  possession,  discloses  such  a 
state  of  facts  in  reference  to  a  disputed  boundary  line  as  will 
bring  the  case  within  the  recognized  doctrines  of  equity,  it 
will  entitle  him  to  a  decree  quieting  and  freeing  his  title 
therefrom.' 
Sec.  1040.  Petition  to  quiet  title.— 

Plaintiff  alleges  that  he  is  [the  owner  in  fee-simple,  and]  in 
the  actual  possession  and  occupancy,  of  the  following  described 

premises,  situate  in  the  city  of  [or,  township],  countv 

of ,  and  state  of ,  to  wit :  IDesoriptum],    [It  may  te 

alleged  that  plaintiff^  a  title  thereto  is  derivea  as  foUaws:  As  in 
Rhea  v.  Dick,  34  O.  S.  420.] 

That  the  defendant  claims  some  interest  in  said  premises 
adverse  and  hostile  to  plaintiff  in  this,  to  wit:  [Bnefiy  state 
defendants  daimJ] 

Defendant  has  no  claim  or  interest  in  the  said  premises 
Avhatever,  and  the  claim  he  makes  is  unfounded,  and  is  a  cloud 
upon  plaintiff's  title. 

Plaintiff  therefore  prays  that  his  title  to  said  premises  be 
quieted  and  that  the  defendant  be  forever  barred  from  having 
or  claiming  any  right  to  said  premises,  and  for  such  relief  as 
seems  necessary  and  equitable. 

Sec.  1041.  Action  to  quiet  title  —  Defenses. —  The  defend- 
ant may  take  issue  with  the  plaintiff  and  claim  that  he  is  the 
legal  owner  and  in  possession  of  the  land  in  dispute  and  ask 
that  his  title  be  quieted.*  An  answer  denying  that  the  plaint- 
iff lawfully  entered  or  is  in  lawful  possession  is  not  a  denial 
of  any  fact  and  not  sufficient ;  ^  and  so  with  an  answer  which 
admits  the  plaintiff's  possession  but  avers  that  the  same  is  un- 

il^mb  T.  Boyd,  4  a  a  C  500;  «Ellithorpe  ▼.  Buck,  17  O.  a  72; 

Douglas  ▼.  NuKum,  16  Kan.  616.  Parish  ▼.  Ferris,  6  O.  S.  60a 

'Lamb  v.  Boyd,  supra;  Commis-  *  Baldwin  v.  Beee^  8  Am.  Law  Eec. 

AioneiB  ▼.  Welch,  40  Kan.  767.  666u 

s  Pattison  v.  Jordan,  8  O.  a  C  28a 
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lawful.*  A  person  may  be  estopped,  however,  by  long  acqui- 
escence or  silence  from  questioning  the  validity  of  a  deed  of 
ftnother  who  has  had  possession  of  the  premises.'  An  objec- 
tion that  the  plaintiff  has  a  remedy  by  ejectment  should  be 
taken  advantage  of  by  demurrer  or  answer.'  A  person  claim- 
ing an  equitable  title  may,  upon  a  proper  showing,  be  made  a 
party  defendant.^  If  an  answer  does  not  deny  the  allegations 
in  the  petition,  but  sets  up  a  claim  to  a  specific  title,  the  evi- 
dence must  be  confined  to  that  title,  unless  his  answer  also 
•contains  a  denial  of  the  allegations  of  the  petition,  then  other 
evidence  may  be  admitted.* 

Sec.  1043.  Action  to  recover  purchase-money. —  In  an 
action  by  a  vendor  for  a  recovery  of  purchase-money,  the  code 
permits  the  vendee  to  set  up  any  breach  of  covenant  and  make 
any  person  claiming  an  adverse  interest  or  title  a  party,  and 
lie  may  be  allowed  any  damages  sustained  by  reason  thereof.* 
But  where  the  vendee  is  in  peaceable  possession  under  a  deed 
claiming  covenant  of  warranty,  he  must,  if  he  seeks  to  defeat 
a  recovery  by  reason  of  an  outstanding  title,  show  an  evic- 
tion.^ The  right  to  make  a  person  claiming  an  adverse  in- 
terest a  party  exists  only  where  there  has  been  a  breach  of 
covenants  in  the  conveyance.' 

See.  1043.  Petition  against  purchaser  of  realty  for  fail* 
nre  to  complete  purchase. — 

That  on  the  —'  day  of ,  18 — j  the  plaintiff  and  defend- 
ant entered  into  a  contract,  in  writing,  a  copy  of  which  is 
hereto  attached,  marked  ''  Exhibit  A,"  whereby  plaintiff  sold 
to  the  defendant  the  following  premises:  [Descr^tion.']  It  was 
stipulated  and  agreed  in  said  contract  that  said  defendant 

should  pay  for  said  premises  the  sum  of  $ ,  the  money 

to  be  paid  and  the  deed  delivered  on  the  day  of ^ 

18-. 

That  on  said  day  the  plaintiff  tendered  to  the  defendant  a 

f^ood  and  sufficient  warranty  deed  of  conveyance  of  said  land, 
ree  and  clear  of  all  claims  and  incumbrances,  upon  the  pay- 

*  Waterson  ▼.  Ury,  6  O.  G  C.  847.       '  Purcell  ▼.  Henny,  28  O.  a  89.  The 
s  Bridenbaugh  ▼.  King,  42  O.  S.  410.    covenant  of  seizin  is  not  broken  until 

*  Bourman  v.  Sunnuchs,  42  Wi&    eviction.    See  antCf  sea  477 ;   Great 
^HI6;  Gray  v.  Tyler,  40  Wia  579.  Western  Stock  Ca  ▼•  8aaa»  24  O.  a 

«  Hampson  v.  Fall,  64  IncL  882.  642. 

<(  Morrill  t.  Douglas,  14  Kan.  29a  *  Cincinnati  t.  Brachman,  85  Q.  a 

•O.  Code,  sec.  578a  289. 
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ment  by  said  defendant  of  the  sum  of  $ ^  in  accordance 

with  the  terms  of  said  contract. 

That  the  defendant  neglected  and  refused  to  pay  the  par- 
chase-money  of  said  land,  and  has  wholly  failea  to  comply 
with  the  terms  of  said  contract. 

That  the  plaintiff  has  sustained  damages   in  the  sum  of 

I . 

[PrayerJ] 

x 

t 

BBOOVSRY  OF  POSSESSION  OF  HEAL  ESTATE. 

Sec.  1044.  Parties  plaintiff  in  actions  to  recoTer  real  es- 
tate.—  Tenants  in  common  may  under  the  code  maintain  a 
joint  action  for  the  recovery  of  the  possession  of  real  estate.* 
Some  courts  hold  that  one  cannot  maintain  the  action  for  the 
recovery  of  the  whole  premises  but  all  should  join ;  or  each 
may  bring  a  separate  action  for  the  recovery  of  his  particu- 
lar share,'  while  still  others  hold  that  one  tenant  in  common 
may  recover  the  entire  common  property  as  against  a  stranger.* 
The  action  may  be  brought  by  a  reversioner  where  a  life-ten- 
ant has  suffered  the  land  to  be  sold  for  taxes,*  or  by  preter- 
mitted heirs  for  a  share  or  inheritance  in  the  land  of  their 
parents  ;*  prior  possession  of  an  ancestor  being  presumptive 
evidence  of  title  is  sufficient  for  heirs  to  maintain  the  action 
against  an  intruder; '  or  by  a  personal  representative  for  the 
recovery  of  land  fraudulently  conveyed  by  a  decedent,^  or  by 
a  county  for  lands  which  it  owns,*  or  by  a  trustee.*  Under 
former  provisions  a  husband  entitled  to  curtesy  could  main- 
tain the  action  to  recover  land  which  belonged  to  his  wife 
upon  her  death.^*    It  has  been  held  that  a  person  holding  title 

10.  Code,  sec    6005;   Alford    t.  Cracken  v.  McCracken,  67  Ma  591; 

Dewin,  1  Nev.  207.  O.  Code,  sec.  6976. 

s  Hasbrouck  v.  Bunce,  63  N.  Y.  475.  .     «  Ludlow  v.  McBride,  8  O.  244. 

tWinthrop  v.   Qrimes,   W.   830;  ?  O.  Code,  sea  6140.    See  Spoors  ▼. 

Dolph  T.  Barney,  5  Oreg.  198;  Hart  Coen,  44  O.  a  477.    But  this  right 

T.  Robinson,  21  CaL  846 ;  Stark  r.  can  be  exercised  only  so  far  as  it 

Barrett^  15  CaL  871 ;  Touchard   t.  may  be  necessary  to  sell  the  land  to 

Grow,  20  Oal,  162.    One  tenant  in  pay  debts.    Humphreys  v.  Taylor,  5 

common  may  maintain  the  action  Oreg.  260;  Kirkv.  Carr,  64  Pa  St 

against  his  co-tenant  White  ▼.  Say  re,  285. 

9  a  110;  PenrodT.  Danner,  19  O.  » Lincoln  Ca  ▼.  McGruder,  8  Ma 

9ia  App.  814 

«  McMillan  t.  Bobbins,  6  O.  2a  •  Moore  v.  Burnett;  11  O.  884. 

•Pounds  V.  Dale,  48  Ma  270;  Mo-  i<»Hall  t.  Hall,  82  O.  a  184. 
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merely  by  adverse  possession  may  bring  the  action.^  In  Ohio 
a  person  seeking  the  recovery  of  real  property  must  be  the 
owner  of  the  legal  estate  therein ;  hence  the  action  may  be  sus- 
tained by  a  mortgagee  after  condition  broken,  as  the  legal  title 
then  is  vested  in  the  mortgagee.^  A  person  holding  premises 
under  a  contract  of  purchase  is  not  possessed  of  a  legal  estate 
and  can  not  therefore  maintain  the  action.*  Nor  can  trustees  of 
a  religious  society  holding  legal  title  maintain  a  suit  in  equity 
to  establish  title  against  defendants  who  claim  a  better  title  as 
the  lawful  trustees  of  such  society.^  A  person  having  exclusive 
title  should  not  join  with  him  those  having  no  title.^  Nor  can 
two  persons  claiming  the  whole  or  a  parcel  of  land  by  a  title 
hostile  to  each  other  unite  as  plaintiffs  against  a  third  person  in 
possession.^ 

An  action  to  recover  property  belonging  to  an  imbecile  must 
be  brought  by  the  guardian,  or  by  a  next  friend.* 

Sec.  1045.  Parties  defendant  in  actions  to  recover  real 
estate*  -The  action  being  a  possessory  one  should  be  brought 
against  the  occupant  and  not  those  who  are  not  in  possession 
at  the  commencement  of  the  suit,"  although  a  person  who 
claims  and  defends  the  title  of  a  tenant  in  possession  Is  a 
proper  defendant.*  Several  parties  who  occupy  different  parts 
of  land  should  not  be  joined  as  defendants.'*  Where  the  land 
is  in  possession  of  a  tenant  the  landlord  is  a  necessary  party, 
as  is  also  the  tenant  so  long  as  his  tenancy  continues.^'  Where 
several  defendants  defend  jointly,  judgment  may  be  rendered 
for  or  against  one  or  more  of  them.''    A  person  who  has  been 

1  Hackett  ▼.  Marmet  Ca,  63  Fed.       »  Gamer  v.  Marshall,  9  CaL  268. 
Repw  26a  »  Abeel  t.  Van  Gelder,  86  N.  Y.  61 3. 

>  O.  Codeb  wo.  6781.    See  sec.  1046,      >•  Dillaye  v.  WilsoD,  48  Barbi  261. 
pott  »  Finnegan  v.  Caraher,  47  N.  Y.  498. 

*  Malloy  V.  Malloy»  3o  Neb.  224 ;  A  tenant  or  sub-tenant  cannot  con- 
62  N.  W.  Bep.  1097 ;  Kerr  v.  Ly-  trovert  the  landlord's  title,  bat  may 
decker,  51  O.  S.  240,  250 ;  Ely  v.  Mc-  show  that  it  terminated  after  the  ex- 
Gaire,  2  O.  223  (1826).  And  so  in  ecution  of  the  tenant's  leasa  De- 
New  York.  Murray  v.  Walker,  31  vacht  v.  Newsam,  8  O.  67.  Where  a 
N.  Y.  399.  landlord  is  made  a  party  the  plaintiif 

<  ICallpy  ▼.  Malloy,  86  Neb.  884.  cannot  insist  upon  joining  the  ten- 

*  Harper  t.  Crawford,  18  O.  189l  ants  under  him.  Doe  t.  Roe^  4  (X 
See  Church  ▼.  Smithera,  18  O.  a  84a  486. 

*  Adams  t.  Turner,  7  a  (Pt  2\  "  Humphries  v.  Hoffman,  88  a  & 
47&  89a 

f  Hubble  V.  Learch.  66  N.  Y.  2a  •  Row  v.  Row,  53  ().  8.  249. 
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made  nominally  a  defendant  may  upon  motion  amend  the 
petition  so  as  to  make  a  party  a  co-plaintiff  instead  of  a  de- 
fendant.^ But  one  not  connected  with  the  right  of  possession 
claimed  by  the  plaintiff,  but  asserting  paramount  title  to  both 
defendant  and  plaintiff,  cannot  intervene.'  Under  the  code, 
however,  any  person  claiming  an  interest  in  the  property 
may  on  application  be  made  a  party .^ 

See.  1046.  Recovery  of  possession  of  land  —  i^jectment — 
The  petition. — The  action  for  the  recovery  of  real  property 
under  the  code  supersedes  the  old  action  of  ejectment,  si- 
though  it  is  the  same  in  substance.^  A  federal  court  in  a  case 
recently  brought  under  the  Ohio  code  has  likened  it  unto  the 
common-law  ejectment,  and  held  that  questions  cannot  be 
brought  into  the  action,  either  by  plaintiff  or  defendant,  which 
are  of  an  equitable  character  involving  equitable  remedies.^ 
This  principle,  however,  takes  us  back  to  the  old  forms;  and 
although  there  may  have  been  reasons  for  the  statement  in  the 
particular  action  mentioned,  yet  the  statements  of  the  court 
are  too  broad  to  be  in  harmony  with  the  liberality  of  the  code. 
Under  the  code  none  of  the  technical  allegations  peculiar  to  the 
old  action  of  ejectment  are  necessary.*  It  is  true  that  so  far 
as  the  plaintiff  is  concerned  he  must  recover,  if  at  all,  upon  his 
legal  title,^  but  it  is  otherwise  as  to  the  defendant.'  The  pet' 
tion  under  the  code  must  aver  that  the  plaintiff  has  a  legt«i 
estate  in  the  premises  sought  to  be  recovered.*    It  is  not  es- 

1  Clark  y.  Clark,  20  O.  a  12a  85  NeK  227.    Id  Kansas  any  kind  of 

3  Porter  T.  Garrissino,  61  Cal.  659;  title,  legal  or  equitable,  is  sufficient 

Files  V,  Watt,  28  Ark.  151 ;  Colgrove  Simpson  v.  Boring.  16  Kan.  24a    Re- 

V.  Koonce,  76  N.  CL  863.  covery  may  be  had  for  any  portion. 

s  0.  Code,  sec.  5014.  Everett  v.  Lusk,  19  Kan.  195.    Or  for 

*  Smith  v.  Findlay,  2  Handy,  69 ;  any  interest  he  may  prove  less  than 

Young  V.  Board,  61  Fed.  Rep.  585.  his  claim.    Treon  v.  Emerick,  6  O. 

^  Young  V.  Board,  51  Fed.  Rep.  585.  892  (1634).    Or  upon  possessory  title 

<  Payne  v.  Tred well,  16  Cal.  223.  alone  where  no  better  is  set  up  by 
'  Young  V,  Board,  51  Fed.  Rep.  585 ;  the  defendant    Ludlow  v,  Barr,  8  O 

O.  Code,  sea  6781.  407 ;  Abrain  v.  Will,  6  O.  164 ;  De- 

<  See  sec.  1050,  poat,  vacht  v.  Newsam,  8  0. 57.  Legal  title 
•O.    Code,  sec,   6781.    To   entitle    will  prevail  where  the  equities  art* 

plaintiff  to  recover  he  must  possess  a  equal.    Evans  v.  Land  Co.,  21  S.  W. 

legal  estate  in  the  premises.    Dale  v.  Rep.  670  (Tenn..  1893).    An  action  by 

Hunneman,  12  Neb,  221 ;  O'Brien  v.  the  owner  of  the  legal  title  for  the 

Gaslin,  20  Neb.  347 ;  Malloy  v.  Malloy,  recovery  of  land  held  under  contract 
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fiential  that  the  exact  language  of  the  statute  be  adopted  in  the 
^tition,  as  that  he  has  a  legal  estate  therein,  but  any  ordinary 
and  concise  language  meaning  the  same  thing  will  answer.^ 
It  is  said,  too,  that  title  may  be  averred  in  general  terms,^  al- 
though a  general  allegation  must  yield  to  a  specific  one ;  and 
if  the  specific  allegation  does  not  show  title  the  petition  is  bad.* 
Averments  of  deraignment  of  title  should  not  be  made*/  but 
if  a  plaintiff  undertakes  to  make  such  averments,  every  fact 
which  he  may  be  required  to  prove  must  be  alleged/  If  a 
will  constitutes  a  link  in  the  chain,  it  must  be  averred  that  the 
^ame  was  admitted  to  probate.*  It  is  not  necessary  to  state 
how  the  title  or  ownership  is  derived.'  A  petition  which 
fitates  that  plaintiff  is  the  owner  and  entitled  to  the  immediate 
possession  is  not  defective  for  want  of  an  averment  that  he 
owns  the  same  in  fee-simple.*  A  present  ownership  in  fee  and 
a  right  to  the  immediate  possession,  together  with  a  wrongful 
withholding  of  premises,  constitute  a  good  cause  of  action  for 
the  recovery  of  real  property.*  Though  an  allegation  that 
the  defendant  unlawfully  keeps  the  plaintiff  out  of  possession 
is  essential,  yet  the  absence  of  such  an  averment  will  not  be 
fatal  if  no  objection  is  made.^    It  is  not  essential  that  the 


cannot  be   maintained   unless   the  the  defendant  Is  in  actual  possession, 

plaintiff  states  in  his  petition  that  he  and  that  a  demand  in  writing  has 

has  complied  with  the  terms  of  the  heen  made  for  the  surrender  thereof, 

contract    Zolter  y.  Lampson,  2  Clev.  is  sufficient  to  warrant  a  recoTexy. 

Bepu  la  Wells  ▼.  Hasteiison,  6  Minn.  668.    It 

^Swayanie  t.  Ve88»  91  Ind.  584;  must  be  also  stated  that  the  plaintiff 

Dunn  T.  Remington,  9  Neb.  82.  is  entitled  to  possession.  MoKinlej  y. 

<  Castro  y.  Richardson,  18  CaL  47a  TutUe^  42  CaL  670.    A  plaintiff  may 

*  Morgan  y.  Railway  Ca,  120  Ind.  recoyer  upon  his  possession  as  be- 
101;  Reynolds  y.  Copeland,  71  Ind.  tween  himself  and  a  stranger  who 
422.  has  dispossessed  him.    Newnam  y. 

^Larco  y.  C^asanenya,  80  CaL  680.  Cincinnati,  18  O.  823.    And  to  war- 

*  Castro  y.  Richardson,  18  CaL  478.  rant  a  recovery  upon  prior  possession 
^  Id.  alone  it  must  be  actual  and  notoriooa 
^Kansas  Pacific  Ry.  Ca  y.  Mo-  Abram  y.  Will,  6  O.  164.    Prior  pos- 

Bratney,  12  Kan.  9.  session  being  presnmptiye  eyidence 

*  Scallon  y.  Winter,  2  C.  a  C  R  166.  of  title,  when  uncontradicted  is  suf- 

*  Merrill  y.  Dearing,  22  Minn.  876;  ficient  to  recover  as  against  a  mere 
Waltsr  y.  Lockwood,  28  Barh.  228;  intruder.  Ludlow  y.  McBride^  8  O. 
Pftyne  y.  Tredwell,  16  Cal.  228.    A  241. 

petition  which  states  that  plaintiff  is  ^^  Middleto wn  y.  Westenny,  7  O.  CL  d 

ihe  owner  in  fee  of  land  of  which  89a 
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petition  contain  averments  showing  that  plaintiff  is  within: 
any  of  the  exceptions  of  the  statute  of  limitations,  unless  it 
appears  from  the  facts  alleged  that  the  action  is  barred.^ 

The  property  must  be  described  with  sufficient  certainty  to 
enable  the  officer  to  identify  it.'  The  petition,  however,  may 
be  amended  where  it  does  not  contain  a  proper  description.' 
But  where  there  is  an  omission  in  the  description  of  a 
portion  of  the  premises,  the  petition  cannot  thereafter  be 
amended  so' as  to  include  the  omitted  part  when  the  statute 
of  limitation  has  run  as  to  that  omitted/  It  is  not  necessary 
to  allege  demand  unless  the  relation  of  landlord  and  tenant 
exists  between  the  parties.*  If  a  right  to  recover  is  shown  to 
have  existed  at  the  time  of  the  commencement  of  the  suit,, 
but  which  terminates  during  the  pendency  of  the  action, 
the  plaintiff  may  recover  for  withholding  the  proporty,*" 
Where  a  plaintiff  parts  with  his  title  during  the  pendency  of 
the  action  it  may  be  continued  in  his  name,  unless  the  grantee 
applies  to  be  substituted  as  plaintiff.'  An^action  for  damages 
for  withholding  property  and  one  for  the  recovery  thereof 
may  be  joined  in  one  action,"  as  well  as  with  one  for  rents 
and  profits.'  To  warrant  a  recovery  of  damages  the  same 
must  be  specially  alleged  in  the  petition,** 

Sec.  1047.  Petitiou  for  possession  merely. — 

Plaintiff  states  that  he  is  the  owner  of  and  seized  in  fee- 
simple  of  the  following  described  lands  and  tenements  situate 
in  the  county  of ,  to  wit:  [DescriptionJ] 

That  the  said  plaintiff  is  entitled  to  the  possession  of  said 

>  Forest  v.  Jelke,  7  O.  a  Q  2a  •Lord  t.  Dearing,  34  Minn.  110 ^ 

3  R.  a,  seca  5781, 5795 ;  CiiDniDg-  Van  Devort  y.  Gould,  26  N.  Y.  689. 

ham  T.  McCullum,  98  Ind.  88 ;  Franco  ^^  McKinley  v.  Tattle,  43  GaL  670. 

▼.  Allman,  77  Ind.  417 ;  Dale  y.  In-  It  has  been  held  that  a  claim  for 

Burance  Ca,  89  Ind.  478 ;  Lewis  y.  damages  for  withholding  possession 

Owne,  64  Ind.  446 ;  Brown  y.  Ander-  does  not  include  rents  and  profits- 

son,  90  Ind.  9a  during  such  time  as  the  possession 

*  Russell  y.  Conn.,  25  N.  Y.  81 ;  01en«  has  been  wrongfully  withheld.    That 

dorf  y.  Cook,  1  Lana.  87.  is  a  separate  cause  of  action.   Lamed 

«  Hills  y.  Ludwig,  46  O.  a  87a  y.  Hudson,  67  N.  Y.  151.    Ejectment 

^MoCaslin  y.  State,  99  Ind.  428.  is  not  the  proper  remedy  for  the  re- 

*0.  Code,  sec.  5784.  eovery  of  a  mere  easement    Child 

7  Camarillo  y.  Fenlon,  49  GaL  20a  y.  Chappell*  9  N.  Y.  246 ;  Strong  y. 

SMcKinney  y.  McKinney,  8  O.  &  Brooklyn.  68  N.  Y.  1;  Pinkum  y^ 

42a   Contra,  Holmes  tn  Williams^  16  Eau  Claire,  81  Wisi  80t 

Hinn.  164. 
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premises,  and  that  the  said  defendant  unlawfully  keeps  him 
^ut  of  the  possession  thereof. 

That  saia  plaintiff  therefore  prays  judgment  aprainst  the 
said  defendant  for  the  recovery  of  possession  of  said  premises 
and  for  the  said  sum  of dollars,  his  damages  so  as  afore- 
said sustained. 

NoTB. —  Adapted  from  Bechtel  v.  Ckx)k,  Supreme  Court»  unreported,  Na 
^3044;  Code,  sec.  5781. 

Sec.  1048.  Petition  for  possession  and  rents. — 

1.  The  plaintiff  has  a  legal  estate  in,  and  is  entitled  to  the 
immediate  possession  of,  the  following  described  real  prop- 
erty, situate  in  the  county  of ^  and  state  of  Ohio,  and 

bounded  and  described  as  follows,  viz. :  [Description.'] 

The  defendant  unlawfully  keeps  the  plaintiff  out  of  the  pos- 
session of  said  premises. 

2.  The  defendant,  while  unlawfully  keeping  plaintiff  out  of 

the  possession  as  aforesaid,  has,  ever  since  the day  of 

,  18 — ,  excluded  plaintiff  from  the  rents,  issues  and  profits 

of  said  premises,  and  refuses  to  account  to  plaintiff  therefor, 
or  pay  to  him  any  part  of  the  value  thereof.  The  value  of 
the  rents,  issues  ana  profits  from  said  date,  and  the  damages 
for  withholding  said  premises  from  plaintiff,  amount  to  % . 

Wherefore  plaintiff  asks  judgment  for  the  delivery  of  said 

real  propertv,  and  for  said  sum  of  $ ,  and  for  all  other 

proper  relief. 

Note. —  From  Gard  v.  Moffitt,  Supreme  Ck>urt.  unreported,  Na  1786. 
There  are  two  causes  of  action  and  should  be  stated  as  in  next  seotion* 

See.  1049.  Petition  for  possession  and  damages. — 

First  eav^e  of  action:  The  said  plaintiff  complains  of  the 
said  defendant  for  that  the  said  plamtiff  is  now,  and  has  been 

ever  since  the day  of ,  18 — ,  seized  of  an  estate  for 

life  in  the  following  lands  and  tenements  situate  in  the  town- 
ship of ,  county  of ,  and  state  of  Ohio,  and  known  as 

being  part  of ,  and  is  bounded  as  follows:  [Description,'] 

That  he  is  now,  and  has  been  during  all  the  time  Herein- 
before mentioned,  entitled  to  the  possession  thereof,  and  that 
the  said  defendant  unlawfully  keeps,  and  has  unlawfully  kept, 
him  out  of  the  possession  of  a  certain  portion  thereof,  to  wit, 

of  an  acre  of  the  aforesaid  described  land,  during  all  the 

time  hereinbefore  mentioned. 

The  said  plaintiff  therefore  prays  judgment  against  the 
€aid  defendant  for  the  recovery  of  tne  possession  of  said 
premises. 

Second  cause  of  action:  Plaintiff  says  that  he  adopts  and 
reiterates,  the  same  as  though  herein  rewritten,  all  the  facts 
set  forth  and  allegations  contained  in  her  foregoing  first  cause 
of  action,  and  makes  the  same  a  part  of  this  his  second  cause 
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of  action,  and  further  says  that  the  said  defendant  has  been' 
in  the  possession  of  the  said  premises,  receiving  the  rents,. 

issaes  and  profits  thereof,  from  the  day  of ,  18 — ^ 

up  to  the  time  of  the  commencement  of  this'  action,  and  he^ 
avers  that  he  has  sustained  damsLges,  by  the  unlawful  with- 
holding of  the  possession  of  the  said  premises  during  all  that 

time,  in  the  sum  of dollars. 

Wherefore  he  prays  judgment  against  the  said  defendant 
for  the  recovery  of  the  possession  of  the  said  premises,  and 
also  for  the  said  sum  of dollars,  his  damages  so  as  afore- 
said sustained. 

See.  1060.  Action  to  recover  possession  of  real  estate — 
Defenses. —  The  code  allows  a  defendant  to  enter  a  general 
denial  as  to  the  title  alleged  in  the  petition,  or  that  he  with- 
holds the  possession ;  ^  and  under  it  he  may  prove  any  fact 
tending  to  show  that  the  plaintiff  has  not  the  title  or  the 
right  to  possession,'  or  he  may  show  an  adverse  occupancy  of 
the  premises  by  himself  or  his  grantor  for  more  than  twenty- 
one  years ;  *  or  a  paramount  title ;  ^  or  that  the  action  is  barred 
by  the  statute  of  limitations;*  or  it  may  be  shown  that  the 
premises  were  purchased  at  an  administrator's  sale.*  In  fact. 
a  general  denial  will  put  in  issue  all  allegations  of  title  and 
allow  the  defendant  to  prove  any  facts  which  tend  to  show 
that  there  is  no  title  in  the  plaintiff.^  He  may,  however,  if 
he  prefers,  set  out  fully  and  specifically  the  facts  constituting^ 
his  defense,  in  which  event  his  answer  must  be  governed  by 
the  ordinary  rules  of  pleading.'  "Where  both  parties  derive 
title  from  the  same  source,  neither  is  permitted  to  deny  tho 

1 0.  Code,  sec.  5782.    Wintermute  may  be  shown  which  rebuts  the 

V.  Montgomery,  11  O.  S.  442-4.  right  of  the  plaintiflf  to  the  posses- 

a  Wicks  V.  Smith,  18  Kan.  508.  sion.   Smith  v.  Hobba,  49  Kan.  800 ; 

»  Forest  v.  Jelke,  7  O.  C.  C.  23.        .  31  Pac.  Rep.  687.   Under  a  denial  of 

*  Matkin  v.  Marx,  96  Ala.,  501 ;  11  the  title  of  the  plaintiff,  possession 
S.  Rep.  633.  by  the  defendant  shall  be  taken  as 

»  Kyser  v.  Cannon,  29  O.  S.  359 ;  11  admitted.    O.  Code,  sec.  5782.  The 

O.  S.  444 ;  35  O.  S.  387.    If  specially  defendant   cannot,   after    plaintiff 

pleaded  no  reply  is  necessary,  29  O.  has  established  his  legal  title,  show 

S.  359.    Pleading  statute  of  limita-  an  equity  in  himself  under  a  parol 

tion  is  equivalent  merely  to  a  de-  contract.    Stewart  v.  Hoag,  12  0.  S. 

nial  of  title.    Id.;  Rhodes  v.  Gunn,  623.      An    answer    denying     that 

35  O.  S.  387 ;  Powers  v.  Armstrong,  plaintiff  has  any  legal  estate  in  or 

36  O.  S.  360.  is  entitled  to  the  possession  of  the 

•  Macey    v.  Stark,  21  S.  W.  Rep.  premises  is  simply  a  denial  of  legal 
1088  (Mo.,  1893).  title.    Rothe  v.  Railroad  Co.,  37  0. 

'  Northern  Pac.  R.  R.  Co.  v.  McCor-    S.  147. 
mick,  55  Fed.  Rep.  601.    Anything      «  Wicks  v.  Smith,  18  Kan.  508. 
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title  of  the  other.^  The  burden  of  proving  title  being  upott 
plaintifif,  he  must  recover,  if  at  all,  upon  the  strength  of  his 
own  title  and  not  by  reason  of  any  weakness  in  that  of  his 
adversary.*  Several  defendants  may  unite  and  defend  jointly,* 
and  if  one  does  not  defend  for  the  whole  premises  his  answer 
should  describe  the  particular  part  for  which  the  defense  is 
made.*  The  action  being  a  substitute  for  the  common-law 
action  of  ejectment,  a  defendant  may  set  up  as  many  defenses 
as  he  may  have,  whether  they  be  what  has  heretofore  been 
denominated  legal  or  equitable,  or  both  may  be  joined." 

The  decision  just  referred  to  in  the  note  is  contrary  to  the 
code,  the  decisions  and  the  universal  practice  thereunder; 
as  a  defense  based  upon  an  equitable  title,  and  right  of  pos* 
session  thereunder,  may,  when  specially  pleaded,  be  shown,  but 
cannot  be  shown  under  a  general  denial,^  and  an  equitable  de- 
fense may  be  interposed  the  same  as  in  an  action  at  law.*^  The 
rule  could  not  justly  be  otherwise  since  legal  and  equitable  ac- 
tions have  been  united.  A  defendant  may  elect  to  rely  on  an 
equitable  title  or  upon  a  counter-claim,  or  may  maintain  an  ac- 
tion thereon.^  Where  the  equitable  defense  is  such  that  it  may, 
if  true,  defeat  the  action,  trial  should  be  had  first  upon  it.^ 
But  a  holder  of  a  legal  title  cannot  set  up  a  countervailing 
equity  in  a  third  person  with  whom  he  is  not  in  privity,  or 
who,  being  a  party,  confesses  the  equitable  title.^^  And  a 
vendee,  under  a  contract  of  sale  brought  by  his  vendor,  may 
assert  the  same  equitable  rights  as  he  could  if  a  party  to  an 
action  for  specific  performance.^^  But  equitable  title  without 
possession  cannot  be  set  up  as  a  defense."  A  defendant  may  also 

• 

I  Dolph  V.  Barney,  6  Oreg.  192l  equitable  estoppel  could  not  be  urged, 

SBlackman  v.  Riley,  188  N.  Y.  81&-  and  that  fraud  and  mistake  have  na 

Bd&  place  here.    Young  y.  Board,  61  Fed. 

*  Humphries  v.  Huffman,  83  O.  &  Rep.  585.    See  ante,  sea  lOid 
80S.  •Powers  y.  Armstrong,  86  O.  £L 

«  a  Code,  sea  6782.  867. 

•O.  Code,  sec  6782.    Under  this       ?  Murray  y.  Walker,  81  N.  Y.  899. 
proyision  the  United  States  circuit       •  Witte  y.  Lockwood,  89  O.  &  141. 
oonrt  has  made  the  broad  statement       '  Dodsworth  y.  Hoppel,  88  O.  S,  16. 
that  only  such  defenses  as  were  avail-      ^^  McKinzie  v.  Penell,  16  O.  S.  162. 
able  at  law  could  be  made  to  this  ac-      ^^  CavaUi  y.  Allen,  67  N.  Y.  60a 
tion,  and  that  equitable  defenses  are      i^  Spencer  y.   Marckel*   2  O.  263' 

out  of  place^  and  especially  that  an  (1826). 
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fivail  himself  of  any  fraud  committed  against  him  as  a  defense^ 
The  possession  necessary  to  bar  an  action  need  not  be  contin- 
noas  for  the  period  of  limitation  in  any  one  occupier*,*  and 
an  answer  disclaiming  possession  other  than  as  a  tenant  of  a 
third  party  whose  title  is  given  is  no  defense  unless  the  title 
be  perfect.*  Nor  is  the  fact  that  the  plaintiff  takes  possession 
after  suit  commenced  a  good  defense;^  nor  can  a  tenant  con- 
trovert the  title  of  his  landlord  except  to  show  that  it  expired 
after  the  execution  of  the  lease  under  which  the  tenant  en- 
tered ;  *  nor  can  the  fact  that  a  mortgage  was  given  for  an 
illegal  consideration  be  urged  as  a  defense;*  nor  can  the 
action  be  sustained  against  a  railroad^  company  to  recover 
land  on  which  the  road  is  located  and  operated  after  public 
rights  have  intervened;^  nor  can  a  defendant  impeach  the 
validity  of  a  lease  which  he  has  purchased  as  against  the  heirs 
of  the  original  lessee;*  nor  will  descent  cast  upon  parties  in 
possession  after  the  action  be  a  bar.* 

A  defendant  may,  by  a  supplementary  answer,  set  up  title 
SLoqmred  pendente  lUe^  or  other  matters  of  defense  arising  sub- 
sequent to  the  commencement  of  the  suit.^*  A  person  who 
has  acquired  the  possession  of  property  honestly  under  a  color 
of  title  may  show  an  outstanding  title  in  a  stranger,  even 
though  the  naked  title  be  in  another,  unless  the  plaintiff  is 
entitled  to  the  possession.^  A  recital  in  a  deed  by  one  tenant 
in  common  to  a  stranger  cannot  affect  any  right  of  another 
tenant  who  sues  for  the  recovery  of  the  entire  estate."  And 
where  a  person  is  permitted  to  defend  in  place  of  the  defend- 

« Peterson  ▼.*  Brown,  17  Nev.  178;  •  Devacht  v.  Newsam,  8  O.  69. 

80  Pac.  Rep.   697  (1882);  Franklin  •  Wimams  v.  Englebrecht^  87  O.  ^. 

T.  Kelly,  2  Neb.  79.    As  well  as  of  888  (1881). 

the  act  relating  to  occupying  claim-  ^  Morgan  v.  Railway  Ckx,  80  Ind. 

antB  of  land.    R  &,  sec.  5785.    See  101 ;  Kincaid  v.  Indiana,  eta,  124  Ind. 

pofi,  sec.   1055.    A  defendant  who  577,  582;  Louisville,  etc.  R  VL  Ga  v. 

claims  protection  as  a  bona  fide  pur-  Beck,  119  Ind.  124. 

chaser  without  notice  must  deny  no-  *  Hart  v.  Johnson,  6  O.  881 

tioe,  even  though  not  alleged  in  the  ^  Holt  t.  Hemphill,  8  O.  282L 

petition.    Daily  v.  Kingsley,  85  NeK  i<>  Moss  t.  Shear,  80  CaL  467.    See 

885i  Dawson  t.  Porter,  2  O.  805. 

«  McNeely  v.  Langan.  22  O.  a  82.  "  Fowler  v.  Whitman.  2  O,  a  270. 

<  Harkness  t.  Corning,  24  O.  a  416.  See  Perkins  t.  Dibble.  10  O.  48a 

^McChesnoy  ▼•  Wainright»  5  a  !>  Thomason  t.  Day  ton,  40  O.  a  6a 
452. 
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ant  in  possession,  be  oannot  set  np  any  defense  whioh  the 
tenant  himself  could  not  make.^ 

Sec.  1051.  Answer  denying  ownership^  possession^  ete.^ 

claiming  adyerse  possession  for  twenty-one  years.— 

And  now  comes  the  said  defendant,  L.  0.,  and  for  answer 
to  theplaintifTs  petition  says : 

1.  He  denies  toat  the  plaintiff  is  seized  in  fee-simple  of  the 
lands  in  said  petition  described.  Denies  that  the  plaintiff  is 
entitled  to  the  possession  of  the  same.  Denies  that  he  is  en- 
titled to  or  has  sustained  damage  by  reason  of  any  act  of  the 

defendant,  in  the  sum  of dollars  or  any  other  sum  of 

money.  And  denies  that  the  premises  described  in  said  peti- 
tion are  a  part  of  or  belonging  to  the  east  half  of  the  north- 
east quarter  of  section  four,  in  township  number  three  sontli, 
range  twelve  east,  in  the  county  of ,  Ohio. 

2.  And  the  said  defendant,  further  answering,  says  that  the 
said  plaintiff  ought  not  to  have  his  said  action  aeainst  him ; 
because  he  says  that  the  said  defendant  and  those  nnder 
whom  he  claims  said  premises  have  for  more  than  twenty- 
one  years  next  before  and  preceding  the  bringing  of  this 
action  continuously  held  and  kept  said  premises  in  possession 
adversely  to  the  right  of  the  plaintiff  and  all  other  persons, 
and  this  he  is  ready  to  make  appear. 

See.  1062.  Answer  of  bona  flde  purchaser  without  notice. 

On  the  day  of j  18 — ,  one  0.  D.  was  in  posses- 
sion of  the  following-described  real  estate,  to  wit:  [aesoribs 
U]^  beine  the  property  set  forth  in  said  petition,  and  claimed 
by  the  plaintiff. 

'  That  the  defendant,  believing  said  0.  D.  to  be  the  owner 
thereof,  on  said  day  purchased  said  real  estate  from  him  for 
the  sum  of  $  ,  and  received  from  him  a  deed  of  that  date, 
duly  executed  and  acknowledged,  which  deed  contained  a 
covenant  that  he  was  seized  in  fee  of  said  premises,  and  that 
they  were  free  from  inumbrances. 

That  on  the day  of ,  18 — j  the  defendant  actnally 

paid  said  C.  D.  the  sum  of  $ for  said  land,  having  no 

notice  whatever  at  the  time  of  receiving  said  deed  or  of  the 
payment  of  said  purchase-money  of  any  daim,  right,  title  or 
interest  of  the  plaintiff  or  of  any  other  person  in  said  real  es* 
tate  except  0.  D. 

See.  1053.  Another  form  of  denial. — 

P,  W.  for  his  answer  herein  says : 

1.  He  denies  that  plaintiff  has  a  legal  estate  in,  is  the 
owner  in  fee-simple  or  is  entitled  to  the  possession  of  the 
lands  and  tenements  in  the  petition  described,  and  denies  that 

1  Whifloenhunt  t.  Jones.  80  N.  a  84a 
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he  is  entitled  to  the  rents,  issaes  and  profits  from  the  same 

from  said day  of j  18 — ,  or  from  any  other  date. 

2.  For  a  second  defense  this  defendant  says  that  the  cause 
of  Action  in  the  petition  set  forth  did  not  accrue  within  twenty- 
one  years  next  before  this  action  was  be^n. 

G.  A.  and  J.  R,  Attorneys. 

Sec.  1054.  Answer  and  cross-petition  for  recorery  of  pos- 
session.— 

And  now  comes  the  defendant  L.  D.  G.,  and  for  answer 
and  cross-petition  in  this  action  says  that  he  has  a  legal  estate 
in  and  is  the  owner  in  fee-simple  of  one  undivided  fifth 
part  of  all  that  part  of  the  west  half  of  in-lot  number  fort^^- 
siz  in  the  cit^  oi  N.y  county  of  L.,  and  state  of  Ohio,  which  is 
in  the  plaintiff's  petition  described,  and  is  entitled  to  the  im- 
mediate possession  thereof. 

Wherefore  he  prays  judgment  for  the  possession  of  said  real 
estate,  and  that  nis  said  one-fifth  part  tnereof  may  be  set  off 
to  him  in  severalty,  and  for  all  proper  relief. 

Sec.  1055.  Occnpying  claimants — When  allowed  for  im- 
provements.— ^When  one  is  in  possession  of  land  by  plain  and 
connected  title  in  law  or  equity,  or  by  deed,  devise,  descent, 
contract,  bond,  agreement,  from  another  claiming  title,  or  by 
deed  under  a  sale  on  execution,  or  under  a  tax  sale,  or  sale 
made  by  executors,  administrators  or  guardians,  or  other  per- 
sons in  pursuance  of  an  order  of  court  or  decree  in  chancery, 
and  has  obtained  title  and  is  in  possession  without  fraud  or 
collusion,  he  cannot  be  evicted  by  an  action  for  the  recovery  of 
realty  under  the  code  by  a  person  setting  up  adverse  or  bet- 
ter title,  until,  previous  to  being  notified  of  the  commencement 
of  the  suit  on  the  adverse  claim,  he  is  paid  the  full  value  of  per- 
manent improvements  made  by  him,  or  unless  he  refuses  upon 
demand  to  pay  to  the  person  claiming  the  adverse  title  the 
value  of  the  land  without  improvement.^  A  person  may 
claim  the  benefit  of  this  act  only  when  in  possession,  and 

IRS.,  sec.  6786b    Nor  can  a  court  improvementa,  in  which  event  he 

render  judgment  against  an  occupy-  must  tender   a    general   warranty 

ing  claimant  in  any  such  action.  The  deed.    R  S.,  sec  6788.    When  occn- 

question  of  the  compensation  to  be  pant  may  have  action  for  titlei    See 

allowed  and  paid  to  tiim  must  be  R  S.,  sec.  67M.    An  occupant  must 

tried  to  a  jury  m  the  manner  pre-  have  obtained  both  the  title  and  pos- 

scribed.    R  S.,  sees.  678b-94.    The  session  without  fraud.    Robinson  v. 

successful  claimant  may  elect  to  re-  Ward,  6  W.  Lb  R  466  (1848;  Sup^). 
ceive  the  value  of  the  laud  without 
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when  be  has  been  evicted  by  a  title  both  paramount  and 
adverse.  Thus,  one  in  possession  under  a  contract  of  pur- 
chase,  evicted  by  a  trustee  holding  a  legal  title,  is  not  in  pos- 
session under  an  adverse  title,  nor  entitled  to  compensation 
for  improvements.  But  the  fact  that  he  has  no  valid  defense 
to  an  action  for  the  recovery  of  the  premises  does  not  pre- 
clude him  from  being  awarded  compensation  for  improvements 
in  equity.^  Nor  is  a  tenant  for  life  who  obtained  title  and 
possession  with  knowledge  of  the  quantity  of  his  estate  en- 
titled to  a  benefit  of  the  statute  against  a  reversioner  or  re- 
mainderman.' A  purchaser  from  a  judgment  debtor  of  land 
actually  levied  in  execution  is  not  entitled  to  the  benefit  of 
the  act.'  Nor  are  township  trustees  as  to  leases  of  school 
lands/  or  a  mortgagee,  entitled  to  the  benefit  of  the  act.'  But 
a  purchaser  under  an  execution  or  administration  sale  is  en- 
titled to  the  benefit  of  the  act.'  Where  lands  which  have  been 
fraudulently  transferred  by  means  of  a  judicial  sale  have  de- 
scended to  an  heir  who  has  made  valuable  improvements 
thereon  in  good  faith,  he  is  entitled,  in  an  action  by  a  judgment 
creditor  to  set  the  same  aside,  to  set  up  his  claim  for  compen- 
sation for  the  improvements,  in  case  the  transfer  be  declared 
fraudulent^  In  an  application  for  relief  under  this  act^  the 
mere  fact  of  notice  of  the  claim  which  is  successfully  asserted 
is  not  conclusive  of  the  fraud  and  collusion  on  the  part  of  the 
purchaser.  He  may  show  that  notwithstanding  such  notice 
he  purchased  in  good  faith  and  made  the  improvements  in  the 
belief  that  it  was  his  own  land.' 

Sec.  1056.  Pleading  by  occupying  claimant.— 

[Caption  of  original  oaiMeJ] 

The  defendant  for  a  complaint  herein,  as  occupying  claim- 
ant, says :  That  he  purchased  the  bonds  described  m  the  plaint- 
ifiPs  petition,  and  for  which  said  plaintiff  has  obtained  a  judg- 
ment herein  against  him  for  the  possession  thereof,  of  one 

1  Preston  v.  Brown,  85  O.  a  18  » Taylor  v.  Foster,  22  O.  a  255. 

(1878).  <  Sellers   v.    Cor  win,  5  O.  808-9; 

'Beardslej  v.  Chapman,  1   O.  a  Longworth   ▼.  Wolfington,  6  O.  9 

lia  (1833X 

«  Vincent  v.  Ooddard,  7  O.  (Pt  2),  ^  Bomberger  v.  Turner,  18  a  a 

18a    See  Avery  v.  Wowyer.  2  Clev.  268  (1862). 

Rep.  201 ;  a  a,  4  W.  Lb  N.  441.  8  Harrison  ▼.  Castner,  11  O.  a  88a 

4  Hart  ▼.  Johnson,  6  O.  Pa 
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E.  F.,  who  executed  to  him  a  warranty  deed  therefor  on  the 
day  of ,  18—. 

That  said  E.  F.,  at  the  time  this  defendant  purchased  the 
said  premises,  and  when  he  executed  the  deed  aforesaid, 
claimed  to  be  the  owner  in  fee-simple  thereof  by  virtue  of  a 
warranty  deed  executed  by  one  G.  H.,  who  at  the  time  of  the 
execution  of  said  last-mentioned  deed  claimed  to  be  the  owner 
in  fee-simple  of  said  premises. 

That  this  defendant,  believing  he  was  acquring  a  good  title 
in  fee-simple  thereof  from  the  said  E.  F.,  took  possession  of 
said  premises  and  in  good  faith  made  valuable  and  lasting  im- 
provements thereon  before  the  commencement  of  said  action 
in  ejectment,^to  wit:  one  frame  barn. 

That  the  value  of  said  real  estate,  aside  from  said  improve- 
ments, is dollars ;  and  the  value  of  said  improvements,  at 

the  time  said  judgment  in  ejectment  was  rendered,  was 

dollars. 

That  this  defendant,  while  so  in  possession  of  said  premises, 
has  paid dollars  for  taxes  due  thereon. 

Wherefore  he  prays  judgment  for  the  value  of  said  improve- 
ments and  taxes. 

NOTBL —  This  may  be  filed  as  an  answer  in  an  action  for  the  recovery  of 
poesession,  or  by  an  independent  action. 

Sec.  1057.  Petition  to  complete  contract. — When  one  of 
two  persons  to  a  contract  to  convey  land  dies  before  the  con- 
veyance is  made,  the  survivor  may,  by  petition  against  the 
purchaser  and  the  heirs  of  the  deceased,  ask  to  be  authorized 
to  complete  the  same.^  And  the  personal  representative  of  a 
decedent  who  has  entered  into  a  contract  for  the  sale  of  realty 
may  also  file  a  petition  for  the  completion  of  such  contract.' 
The  petitioner  in  such  case  must  set  forth  the  names  of  all  the 
contracting  parties,  giving  a  description  of  the  lands,  stating 
the  time  the  contract  was  made,  and  that  it  has  been  per- 
formed on  his  part.  He  is  also  required  to  annex  a  copy  of 
the  contract  to  his  petition.' 

Sec.  1058*  Petition  to  sell  entailed  and  other  estates.— 
Authority  is  given  by  statute  to  courts  of  common  pleas  to 
order  the  sale  of  an  estate  held  by  a  tenant  entailed  for  life, 
or  by  the  grantee  or  devisee  of  a  qualified  or  conditional  fee,  or 
of  any  other  qualified,  conditional  or  determinable  interest,  or 
by  a  person  claiming  under  such  tenant,  grantee  or  devisee, 
or  by  the  trustees  or  beneficiaries,  when  satisfied  that  a  sale 

1 0.  Code,  sea  6797.  <0.  Code,  sec.  579a 

s  a  Code.  seo.  5800. 
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will  be  for  the  benefit  of  such  persons.^  This  is  not  applicable 
to  an  estate  in  dower.  A  petition  in  saoh  a  case  must  describe 
the  estate  to  be  sold,  giving  a  dear  statement  of  the  interest 
of  the  plaintiff,  as  well  as  a  copy  of  the  will,  deed  or  other  in- 
strument of  writing  by  which  the  estate  is  created,  although 
an  omission  to  annex  a  copy  will  not  be  fatal.'  All  persons 
interested  in  the  estate,  who  may  by  the  terms  of  the  will, 
deed  or  other  instrument  creating  the  estate  thereafter  be- 
come interested  therein  as  heirs,  reversioners  or  otherwise, 
shall  be  made  parties  to  the  petition.* 

Sec.  1069.  Petition  for  sale  of  real  estate  under  a  tran- 
script Judgment  ft'om  Justice. — 

The  plaintiff  says  that  on  the day  of ,  18 — j  be- 
fore J.  F.  M.,  a  justice  of  the  peace  in  and  for  the  township 
of ,  county  of  and  state  of  Ohio  aforesaid^  he  re- 
covered a  judgment  against  the  defendant,  J.  W.  0.,  for  the 
sum  of  $——  debt  and  | — —  costs  of  suit,  upon  which  judg< 
ment  costs  of  increase  have  accrued  in  the  sum  of  $-^ — . 

That  afterward,  to  wit,  on  the day  of ,  18 — j  said 

judgment  remaining  in  full  force,  unreversed  and  wholly  un- 
satisfied, he  caused  an  execution  to  issue  upon  said  judgment, 
which  was  returned  unsatisfied. 

That  afterwards,  to  wit,  on  the day  of ,  18 — ^  said 

judgment  remaining  in  full  force,  unreversed  and  wholly  un- 
satisfied, he  caused  an  execution  to  issue  upon  said  judgment, 
which  was  returned  with  the  following  inaorsement  thereon: 

" J 18 — .    Execution  returned  indorsed:    Beceived 

this  writ  — « y  18 — j  and  no  goods  and  chattels  found 

whereon  to  levy,  the  same  is  hereoy  returned  this day 

of ,  18—.  W.  E.  0.,  Constable." 

That  afterwards,  to  wit,  on  the dav  of j  18 — ,  said 

judgment  still  remaining  in  full  force  and  wholly  unsatisfied, 
be  caused  a  transcript  of  said  judgment  to  be  filed  in  the  ofiSce 

of  the  clerk  of  the  court  of county,  Ohio,  and  on  the 

day  of ,  18 — ,  he  caused  an  execution  to  be  issued  upon 

said  judgment  to  the  sheriff  of countv,  Ohio,  which  was 

levied  upon  the  following  real  estate  belonging  to  the  said 
defendant,  situate,  etc.,  as  shown  by  the  return  of  said  sheriff, 
as  follows : 

"Received  this  writ ,  18 — ,  at  4  P.  M.    Ko  goods; 

and  by  virtue  of  the  command  thereof,  and  by  order  of  plaint- 
iff's attorneys,  I  did,  on  the day  of ,  18 — ,  levy  on 

>  Ol  Code^  sea  680a  ceedings  under  this  action,  see  R  a, 

s  Oyler  v.  Scanlon,  88  O.  a  80a  leca  6805-^l& 

<0i  Code,  sea  6804    As  to  pro- 
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the  following  described  real  estate  of  defendant  situate  in  the 
county  of and  state  of  Ohio,  to  wit :  [Dsioriptian.'j 

"  Thereupon  this  writ  is  returned  by  order  of  plaintiff's 
attorneys.  F.  L.  B.,  Sheriff." 

That  said  judgment  became  a  lien  upon  the  real  estate  above 

described  from  the day  of y  18— >  the  date  of  the 

filing  of  said  transcript. 

That  said  judgment  remains  in  full  force  and  wholly  un- 
satisfied ;  that  there  is  due  him  thereon  from  the  defendant, 

J.  W.  0.,  the  sum  of  $ ^  and  also  the  further  sum  of  $ , 

costs  of  increase ;  that  said  sum  bears  interest  from  the 

dav  of ,  18 — ,  at per  cent. 

Plaintiff  says  that  the  defendants,  A.  L.  0.,  0.  F.  S.  and 
S.  S.,  claim  some  interest  in  and  to  said  premises. 

Wherefore  plaintiff  prays  that  said  defendants,  A.  L.  0., 
0.  F.  S.  and  S.  8.,  may  be  required  to  set  forth  what  claim, 
if  any,  they  may  have  in  and  to  said  premises ;  that  the  same 
may  be  declared  subsequent  to  that  oi  this  plaintiff;  that  said 
premises  may  be  sold,  and  out  of  the  proceeds  this  plaintiff 
may  be  paid  the  amount  of  his  said  judfgment,  together  with 
interest  and  costs  and  all  proper  relief. 

M.  &  W.,  Attorneys  for  Plaintiff. 

Note.— Changed  somewhat  from  Clark  y.'IiDdsey,  47  O.  &.  487.  "Hie 
mterest  which  a  judgment  may  bind  must  be  one  which  can  be  levied  upon 
and  sold  to  satisfy  it  Roads  y.  Symmes,  1  O.  814  A  mere  equitable  inter- 
est in  land,  the  judgment  debtor  not  being  in  possession,  cannot  be  sold 
on  execution.  1  O.  281;  6  O.  166;  7  O.  227;  8  O.  24;  16  O.  469.  See  Clark 
y.  Lindsey,  supra^  where  it  was  intimated  that  there  might  have  been  some 
objection  to  the  above  petition  on  account  of  it  asking  for  the  sale  of  an 
interest  in  realty  of  an  equitable  nature ;  but  held  that  an  objection  to  the 
form  of  the  action  could  not  be  available  in  error  proceedinga  The  form 
has  been  changed  so  as  to  cover  the  legid  interest 

Sec.  1060.  Petition  against  city  for  recorery  of  raloe  of 
real  estate  unlawfully  appropriated  wfthont  making  com- 
pensation.— 

J.  L.,  0.  L.  A.  and  J.  L.  S.,  the  plaintiffs  above  named,  say 
that  they  are,  and  were  prior  to  the  grievances  hereinafter 
mentioned,  the  legal  owners  in  fee-simple  of  the  following 
described  land  in  the  city  of  0.  and  state  of  Ohio,  viz.:  [De- 
acription,'] 

That  said  defendant,  the  city  of  C,  in  constructing  a  public 
street  from  said  M.  pike  to  G.  avenue  in  said  city,  has  taken 
possession  of  all  of  said  property,  and  constructed  said  street 
thereon  without  ever  having  appropriated  the  same  by  law, 
or  having  made  any  compensation  therefor  in  money  or  other- 
wise, and  is  now  in  possession  of  all  of  said  land,  and  wholly 
refuses  to  surrender  the  possession  thereof  to  these  plaintiffs, 
or  to  make  any  compensation  to  them  therefor. 

On  the  discovery  by  pluintitfs  of  the  unauthorized  and  un- 
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lawful  appropriation  by  defendant  of  the  above  described 
premises  in  the  manner  and  for  the  purposes  aforesaid,  plaint- 
iffs offered  to  convey  the  same  to  defendant  by  deed  m  fee- 
simple  upon  the  payment  by  defendant  of  the  value  of  the 
same,  which  defendant  refused  to  pay. 

Plaintiffs  now  offer  to  convey  said  premises  in  fee-simple  to 
defendant  upon  the  payment  by  defendant  of  the  value  of  the 
same,  and  tney  a^ee  that  upon  the  value  of  said  premises 
being  fixed  in  this  case,  and  the  payment  of  the  same,  the 
decree  of  this  court  may  be  entered  ordering  a  conveyance 
in  fee-simple  of  said  premises  to  defendant,  and  plaintiffs  here 
tender  said  conveyance  and  surrender  of  title  to  said  premises 
upon  payment  as  aforesaid. 

That  said  land  is  justly  worth  the  sum  of dollars. 

Wherefore  said  plaintiffs  pray  that  said  defendant  be  de- 
creed to  make  compensation  to  them  in  mone^  for  the  value 
of  said  land  so  unlawfully  taken  and  appropnated  as  afore- 
said, and  that  they  recover  judgment  against  defendant  for 

the  sum  of dollars,  with  interest  and  costs,  and  for  such 

other  and  further  relief  as  under  the  circumstances  of  the  case 
they  may  be  entitled  to.  McD.  &  L., 

Plaintiffs'  Attorneys. 

NoTB. — From  Longworch  v.  Cfnoinnati,  47  O.  8.  687,  in  which  a  demur- 
rer  thereto  was  oremilecL  This  remedy  would  avoid  disturbanoe  of  tlie 
pablio  conYenienoe  where  improvementB  have  been  made  on  the  street  Id. 
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Sec.  1061.  When  recelyer  may  be  appointed. —  It  is  too 
well  settled  to  warrant  the  citation  of  authority  that  the 
appointment  of  a  receiver  is  merely  an  auxiliary  or  provisional 
remedy.  There  must  first  be  a  legal  or  equitable  cause  of 
action  actually  filed  in  court  in  which  some  ground  is  stated 
why  a  receiver  should  be  appointed.^  Still,  courts  are  impor- 
tnned  with  applications  for  the  appointment  of  receivers  when 

.  the  only  real  object  is  the  receivership.  The  petitioner  should 
bear  in  mind  that  the  petition  must  set  forth  the  requisites  of 
a  cause  of  action,  otherwise  an  appointment  cannot  be  made. 
Indeed  the  appointment  of  a  receiver  is  largely  within  the 
discretion  of  the  court ;  it  must  be  satisfied  that  the  appoint- 
ment of  a  receiver  in  any  of  the  actions  in  which  the  appoint- 

^  ment  is  allowed  to  be  made  is  necessary  to  the  preservation 
of  the  property  or  fund  in  controversy,  and  to  protect  the 
rights  of  the  parties.'    The  code  provides  when  the  appoint- 

1  Railroad  Ca  v.  Duckworth,  2  0.        >  State  y.  Bank,  56  N.  W.  Rep.  676 
a  a  618;  afiTd.  21  W.  K  R  86.  (Minn.,  1898);  R.  &,  sec  5587;  Wat- 
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ment  of  a  receiver  may  be  made,  but  allows  the  appointment  in 
all  other  cases  not  specially  provided  for,  that  is,  where  receivers 
have  heretofore  been  appointed  by  the  usages  of  equity ;  ^  the 
equitable  rules  which  govern  the  manner  of  appointment  and 
removal  in  equity  being  applicable  to  cases  under  the  code, 
when  not  otherwise  provided.*  A  receiver  may  be  appointed 
in  an  action  by  a  vendor  to  set  aside  a  fraudulent  transfer;  or 
by  a  creditor  to  subject  any  property  to  his  claim.'  Still,  any 
creditor  having  a  valid  claim  may  ask  for  the  appointment  of 
a  receiver;^  or  in  actions  between  partners,  or  on  the  applica- 
tion of  any  party  whose  right  to  or  interest  in  property  is  prob- 
able,'which  will  include  a  suit  brought  by  a  surety  to  compel 
the  principal  to  pay  the  indebtedness;'  or*in  actions  to  fore- 
close a  mortgage,  when  the  property  is  in  danger  of  being  lost 
or  destroyed,  or  is  probably  insu£9cient  to  discharge  the  debt. 
An  appointment  may  also  be  made  after  judgment  to  carry  it 
into  effect,  by  disposing  or  preserving  the  property.^  It  may 
also  be  made  in  a  proceeding  in  aid  of  execution  where  there  are 
conflicting  claims.'  The  appointment  will  not  oust  other  courts 
of  their  ordinary  jurisdiction  as  to  matters  in  which  the  re- 
ceiver may  be  interested  or  which  affect  the  property  in  his 
hands.  It  may  or  may  not  assume  jurisdiction  over  all  such 
controversies.' 

See.  1062.  Yacating  appointment^  and  review  of  same. — 
When  interested  parties  claim  that  an  appointment  of  a  re- 
ceiver has  been  wrongfully  made,  they  should  file  a  motion 
with  the  court  making  the  appointment  for  its  vacation,  as 
the  power  to  vacate  is  implied  in  the  power  to  appoint.^'   The 

kins  ▼•  Bank,  61  Kan.  254    As  to  not  been  exhausted  cannot  ask  the 

when  receiver  wiU  not  be  appointed  appointment    Hinkley  ▼.  Pflster,  88 

at  suit  of  stockholder,  see  Straman  Wis.  W;  88  N.  W.  Rep.  210. 

y.  Water-works  Ck».,  8  O.  a  C  89.  »0.  Code,  sec.  6587. 

1 0.  Code,  sec.  6587.    The  usages  of  •  Barber  y.  Bank,  45  O.  S.  18a 

courts  of  equity  are  applicable  to  ^  O.  Code,  sec.  5587. 

cases  arising  nnder  the  code,  when  ^Edgarton  v.  Hanna,  11  O.  Sw  828. 

not  otherwise   provided.    Doane  v.  *  Railroad  Ca  v.  Smith,  19  Kan. 

Donogh,  1  Toledo  Legal  News,  287  225;  Kennedy  ▼.  Railroad  Ca,  6  W. 

(On.  Super.  Ct,  1894X  'L  R  58a 

t  Railroad  Ca  v.  Sloan,  81  O.  a  1.  ^^  Railroad  Ca  ▼.  Sloan,  81  O.  &  1. 

'  O.  Code,  sec.  5587.  The  appointment  is  not  vacated  by 

4  Bank  v.  Minge,  49  Minn.  454.  But  an  appeal    Swing  ▼.  Townsend,  24 

a  creditor  whose  remedy  at  law  has  O.  S.  1. 
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hearing  apon  such  a  motion  should  be  based  upon  affidavits, 
and  an  order  refusing  to  grant  the  same  may  be  reviewed  on 
error.^  A  bill  of  exceptions,  in  which  are  included  the  affida- 
vits and  the  order  of  the  ooart,  should  be  filed  with  the  peti- 
tion in  error.* 

See.  1063.  Conflict  in  appointment  of  receiver. —  Conflict 
may  arise  over  the  appointment  of  a  receiver  by  different 
courts  or  judges,  especially  where  there  are  contesting  fac- 
tions in  corporations.  Where  two  receivers  are  appointed 
upon  the  same  day  by  different  courts  or  judges,  the  question 
as  to  which  is  the  legal  one  must  be  determined  by  the  prior- 
ity of  judicial  action.  It  is  immaterial  which  one  first  perfects 
his '  appointment  or  takes  possession  of  the  property,  as  the 
question  is  governed  solely  by  the  order  of  appointment  first 
pronounced  by  the  court,  the  fractions  of  a  day  being  taken 
into  consideration.*  It  is  an  elementary  principle  that  a  judg- 
ment or  order  takes  effect  from  the  time  of  its  pronouncement 
by  the  court,  which  is  the  judicial  act,  and  that  the  entry 
thereof  is  purely  ministerial.^  The  title  to  the  property,  there- 
fore, vests  in  the  court  through  its  officer,  the  receiver,  the 
moment  the  order  is  made  or  pronounced,  and  when  the  ap- 
pointment is  perfected  it  dates  back  to  the  order.*  It  follows, 
therefore,  that  a  receiver  appointed  by  another  court,  or  even 
by  another  judge  of  the  same  court,  as  in  the  leading  case  upon 
this  subject,  after  one  receiver  has  been  appointed,  even  though 
he  perfects  his  appointment  before  the  first  appointee,  is  not 
the  legal  receiver.*    A  receiver  subsequently  appointed  who 

1  Railroad  Ca  y.  Sloan,  81  O.  &  1 ;  *  Storm  y.  Waddell,  2  Sandf.  Ch. 

Mercantile  Trust  Ca  y.  Iron  Works,  494 ;  Doming  y.  Marble  Ca,  12  Abb. 

4  O.  a  C.  679.  Pr.  66 ;  Beach  on  Receiyers,  sees.  200, 

3  In  Countee  y.  Armstrong,  8  W.  201 ;  Wilson  y.  Allen,  6  BarU  543. 
Im  B.  286,  where  the  appointment  of  It  is  not  defeiTed  until  the  bond  is 
a  reoeiyer  was  reyiewed  on  error,  given  in  compliance  with  the  order, 
there  was  nothing  filed  in  the  re-  Maynard  y.  Bond,  67  Ma  816.  See, 
yiewing  court  except  the  original  also.  In  re  Berry,  26  Barb.  66. 
pleadings.  >  People   y.  Bank,  53   Barb.  412; 

'  People  y.  Central  City  Bank,  58  Spinning  y.  Ohio  Life  In&  Ca,  2 

Barb.  412 ;  Beach  on  Receivers,  sea  Disn.  868 ;  Beach  on  Receivers,  sec. 

200.  248.    See,  as  to  when  receivers  may 

4  Freeman  on  Judgments,  sea  88,  be  appointed,  Qaines  y.  Trust  Ca,  20 
and  cases  cited ;  State  ex  rel.  v.  N.  Y.  S.  1028 ;  St  Louis  Car  Ca  v. 
Meacham,  6  a  C  a  81-84  Stillwater  Street  Railway  Co.,  54  N. 
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interferes  in  any  manner  with  the  one  first  appointed,  even 
by  the  prosecution  of  another  suit  or  otherwise,  will  be  guilty 
of  contempt;  and  this  will  extend  to  counsel  taking  part  in 
such  proceeding.^  This  is  so  even  though  the  property  has 
not  been  reduced  to  possession,'  or  the  formal  order  of  ap- 
pointment has  not  been  drawn  or  entered.'  It  is  essential, 
however,  that  there  should  be  actual  knowledge  of  the  ap- 
pointment.^ 

Sec.  1064.  Receiver  of  corporation. —  A  receiver  may  be 
appointed  for  a  corporation  in  any  of  the  actions  stated  in  a 
preceding  section,'  or  in  any  of  the  cases  where  receivers  have 
heretofore  been  appointed  by  the  usages  of  equity,*  or  when 
a  corporation  has  been  dissolved.^  A  stockholder  cannot  ask 
a  court  of  equity  to  wind  up  the  afFairs  of  a  corporation,  or  to 
take  the  management  from  the  directors,  even  on  the  ground 
of  mismanagement  or  fraud.  His  remedy  is  by  injunction 
against  the  unlawful  conduct  of  the  directors,  in  which  case 
the  court  may  appoint  a  receiver.*  The  insolvency  of  a  cor- 
poration is  a  jurisdictional  fact,  and  the  court  can  neither  grant 
an  injunction  nor  appoint  a  receiver  unless  it  is  made  to  ap- 
pear;* nor  will  an  appointment  be  made  upon  mere  allega- 
tions of  insolvency  not  accompanied  by  any  charge  of  fraud, 
mismanagement  or  wasting  of  assets,  which  should  be  sup- 

W.  Rep.  1064  (Minn.,  1898).  An  order  »  Ante,  sec.  1061. 

of  another  courtappointing  a  receiver  *  O.  Code,  sec.  6587. 

of  the  same  property  la  subject  to  ^  See  ante,  sea  1011.    One  or  more 

the  right  of  the  court  making  the  receivers  may  be  appointed  for  the 

first  appointment    Mahoney  v.  Bel-  estate  and  effect&    R  S.,  sea  6656. 

mont,  62  N.  Y.  188.  Who  may  be  appoiuted,  R.  S.,  sea 

1  Spinning  v.  Insurance  Ca,  2  Disn.  5657 ;  or  ineligible,  R  S.,  sea  5588 ; 

868-70 ;  Beach  on  Receivers,  sea  288 ;  powers,  R  S.,  sea  5658. 

High  on  Receivers,  sea  51 ;  Richards  ^  Railroad  Ckx  v.  Duckworth,  2  O. 

V.  People,  81  DL  551.  C.  G  518 ;  Mason  v.  Equitable  League, 

SHigh  on  Receivers,  sea  164.  27  AtL  Rep.  171  (Md.,  1893);  Water- 

>Maynard  ▼•  Bond,  supra;  In  re  burg  v.  Express  Ca,  50  Barb.  166; 

Berry,  mpra;  Allen  v.  State,  61  Qa.  Railroad  Ck>.  v.  Cannon,  72  Md  498 ; 

166;  High  on  Receivers,  sea  166.  20  Atl.  Rep.  12a    The  affairs  of  a 

*  Allen  ▼.  State,  tupra;  High  on  corporation  can  only  be  closed  by 

Receivers,  sea  166 ;  Lewis  v.  Single-  the  statutory  dissolution, 

ton,  61  Qa.  164    It  is  sufficient  if  a  *  Atlantic  Trust  Ca  v.  Storage  Ca, 

person  present  when  the  appointment  49  N.  J.  Eq.  402;  23  Atl.  Rep^  984 
is  made  told  the  parties.     Hull  v. 
Heed.  8  Edwards'  Ch.  286. 
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ported  by  affidavits.^  And  the  specifio  acts  constituting  the 
fraud  or  mismanagement  should  be  stated.'  It  is  the  duty  of  a 
receiver  of  a  corporation  which  has  been  dissolved  to  collect 
all  unpaid  subscriptions  due  froni  stockholders.'  It  has  been 
stated  that  stockholders  holding  one-fifth  of  the  stock  of  the 
corporation  may  petition  for  a  dissolution  of  the  corporation 
and  have  a  receiver  appointed  to  wind  up  its  affairs;^  but  the 
court  has  no  authority  to  appoint  a  receiver  until  the  order 
dissolving  the  corporation  has  been  made.'  A  petition  for  the 
dissolution  of  a  corporation  and  for  the  appointment  of  a  re- 
ceiver must  aver  that  the  corporation  is  insolvent  or  in  immi- 
nent danger  of  insolvency,  or  some  other  valid  reason  why  the 
appointment  should  be  made.* 

See.  1065.  Petition  against  corporation  on  a  Judgment^ 
and  for  receiver. — 

[Caption.'] 

[Averment  of  corpcraie  oapaoity  <i$  inpoet^  eee.  1072.] 

On  the day  of ,  18 — ,  this  plaintiff  recovered  a 

judgment  against  the  said  defendant  in  the court  of  this 

state  for  the  sum  of dollars  and cents. 

That  an  execution  against  the  said  defendant  was  duly  is- 
sued on  said  judgment  to  the  sheriff  of  the  county  of on 

the day  of ,  18 — ,  and  that  said  execution  has  been 

returned  whollj  unsatisfied. 

That  the  said  judgment  and  the  claim  therefor  rt»main 
wholly  unpaid. 

That  the  said  defendant  is  insolvent,  or  is  in  imminent  dan- 
ger of  insolvency,  and  owes  a  large  amount  of  indebtedness 
and  claims,  which  it  is  unable  to  pay. 

Wherefore  plaintiff  prays  that  the  property  of  the  said  de- 
fendant corporation  be  sequestrated  and  aistributed;  that  the 
amount  of  plaintiff's  judgment  be  paid  therefrom;  that  the 
proceeds  thereof  be  justly  and  fairlv  distributed  amons;  the 
fair  and  honest  creditors  of  the  defendant,  including  the  plaint- 
iff, in  the  order  and  in  the  proportions  prescribed  by  law ;  that 
a  receiver  of  the  property  and  effects  of  the  said  defendant  cor- 

i  Lawrence  Iron  Works  Co.  v.  Rock  >  R.  S.,  sec.  5659. 

Bridge  Co.,  47  Fed.  Rep.  755.    This  is  «See   ante-,   sec.  1011;   K.  a,  nee 

a  wholesome  decision  for  state  courts  5678 ;   Harancourt  Brewing   Ca   v. 

to  follow.    An  appointment  of  a  re-  Armstrong,  6  O.  G  G  468. 

ceiver  should  seldom  be  made  with-  ^  Bacon,  eta  Ca  v.  Stove  Ca,  5  O. 

out  a  proper  showing  by  affidavits.  C.  C  289. 

*  Robinson  V.  Land  &  Canal  Ca,  29  «  Mercantile    Trust    Ca    ▼.    Iron 

Paa  Rep.  750  (Cola.  1892).  \V.,rks,  4  O.  C.  C.  579. 
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poration  ma}^  be  appointed,  pursuant  to  law,  with  the  usual 
powers  and  authority  conferred  upon  receivers  in  such  cases ; 
and  that  the  plaintiff  have  such  otner  and  further  relief  in  the 
premises  as  may  be  just. 

NOTK— R  a,  aea  6087.    See  form  in  Barbour  ▼.  Bank,  45  a  &  188. 

See.  1066.  Petition  for  an  accounting  and  to  set  aside  st 
frandulent  Judgment^  and  for  a  recelTer.— 

Set  foHK  plaintiff^ 9  daim^  as  in  cmU^  see.  iOffS.] 

That  the  defendants  B.  D.,  A.  and  E.  are  directors  of  said 
corporation,  and  on  the day  of ,  18 — ^  suffered  judg- 
ment to  be  recovered  a^inst  said  corporation  for  the  sum  of 
in  favor  of  P.,  who  was  at  that  time  its  president 

The  said  corporation  was  not  indebted  to  said  P.  in  any  sum 
whatever,  but  that  said  judgment  was  obtained  without  any 
consideration,  and  for  the  sole  purpose  of  fraudulently  cov- 
erinfi;  up  the  property  of  said  corporation. 

That  said  corporation  is  insolvent,  and  entirelv  unable  to 
pay  its  debts,  and  has  no  other  property  than  that  levied  upon 
under  the  aforesaid  execution. 

That  there  is  now  due  from  the  defendant  to  the  plaintiff 

on  bis  judgment  the  sum  of  $ ^  with  interest  from  the 

day  of ,  18 — . 

Plaintiff  therefore  prays  and  asks  that  said  directors  be  re- 
quired to  account  for  the  funds  and  property  of  said  corpo- 
ration committed  to  their  charge,  and  for  all  corporate  prop- 
erty acquired  by  themselves  or  lost  by  a  violation  or  neglect 
of  their  duty  as  directors,  and  that  they  be  required  to  pay 
all  sums  of  money  found  due  from  them;  that  a  receiver  may 
be  appointed  to  take  charge  of  the  property  and  effects  of 
said  corporation,  and  that  said  defendants  may  be  enjoined 
from  transferring  any  of  the  property  or  effects  of  said  cor- 
poration until  the  further  order  of  this  court,  and  that  upon 
the  final  hearing  said  judgment  to  said  P.  may  be  set  aside, 
and  said  property  sold,  and  the  proceeds  thereof  applied  to 
the  payment  of  plaintiff's  judgment,  and  for  such  other  re- 
lief as  justice  and  equity  may  require. 

Sec.  1067.  Petition  by  partner  for  receiver  of  partner- 
ship property. — 

^Caption.'] 

That  the  plaintiff  and  defendant,  on  or  about  the day 

of ,  18 — ,  entered  into  a  contract  of  partnership  under 

the  name  of  A.  B.  &  Co.  for  the  purpose  of  purchasmg  and 
selling  goods,  wares  and  merchandise,  and  of  maintaininc;,  for 
the  purpose  of  such  purchasing  and  selling,  a  large  retail  dry 
goods  store  in  the  city  of . 
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That  in  pursuance  of  said  contract  they  purchased  a  stock 
of  goods,  wares  and  merchandise  of  many  thousand  dollars  in 
value,  established  and  opened  a  retail  store  in  said  city,  and 
have  maintained  the  same  ever  since. 

That  this  plaintiff  and  defendant  do  not  longer  desire  to 
maintain  said  copartnership  and  have  dissolved  the  same,  but 
are  unable  to  agree  upon  a  division  of  the  stock  of  goods, 
wares  and  merchandise  now  on  hand. 

[Or,  That  the  said  defendant,  not  regarding  his  duties  as  a 
member  of  said  partnership,  has  converted  to  his  own  per- 
sonal use  and  benefit  a  large  sum  of  the  partnership  accounts, 
to  wit, dollars,  and  has  refused  and  still  refuses  to  ac- 
count for  the  same,  although  the  plaintiff  has  so  requested 
him  to  do.] 

Wherefore  plaintiff  prays  that  a  receiver  be  appointed  to 
take  charge  or  and  sell  said  stock  of  goods,  wares  and  mer- 
chandise ^nd  for  a  decree  dissolving  said  partnership]. 

Sec.  1068.  What  assets  are  administered  by  receiver, — 

Generally  everything  which  creditors  may  reach  are  assets  in 
the  hands  of  a  receiver.  In  the  case  of  corporations  there 
are  things  which  are  assets  in  the  hands  of  receivers  although 
not  as  to  the  corporation;  as,  for  instance,  property  fraudu- 
lently conveyed  by  the  corporation,  capital  withdrawn  with 
no  provision  for  the  payment  of  corporate  debts,  and  the  per- 
sonal liability  of  stockholders  for  unpaid  stock  subscriptions.^ 
That  the  statutory  liability  of  stockholders  cannot  be  consid- 
ered assets  in  the  hands  of  a  receiver  is  pkin.  The  tangible 
property  is  the  primary  source  for  the  payment  of  the  debts 
and  the  stockholders'  liability  only  secondary.  The  corporate 
authorities  themselves  cannot  have  any  control  over  it,  and  it 
must  necessarily  follow  that  they  cannot  transfer  any  right 
thereto  to  a  receiver  or  trustee.  Indeed  the  liability  cannot 
become  fixed  until  it  has  been  shown  in  some  way  that  the 
corporation  is  wholly  insolvent  and  that  its  assets  are  not 
adequate  for  the  payment  of  its  debts.'   A  question  may  arise 

1  Manufacturing  Ca  v.  Langdon,  to  the  corporate  asseta.    Jacobson  v. 

44  Minn.  87 ;  46  N.  W.  Rep.  810 ;  St  AUen,  12  Fed.  Rep.  454^    Cf.  Weeks  v. 

Louis  Car  Go.  ▼.  Stillwater  Street  Ry.  Love,  60  N.  Y.  671. 

Ca,  64  N.  W.  Rep.  1064  (Minn.,  1898).  >  Wright  v.  McCormack,  17  a  S. 

Asseta  collected  by  receiver.    R  S.,  86 ;  Billings  v.  Robinson,  04  N.  Y. 

sec  6662,    A  receiver  takes  his  title  416 ;  Minn.  Thresher  Ca  v.  Langdon, 

through  the  corporation  and  repre-  46  N.  W.  Rep.  810 ;  Cutting  v.  Dame- 

aents  the  creditor  in  the  administra-  rel,  88  N.  Y.  410 ;  Arenz  v.  Weir,  89 

tion  of  the  trust,  which  relates  only  IlL  26.    The  liability  of  stockholders 
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which  does  not  seem  to  be  definitely  adjudicated,  at  least  to  the 
satisfaction  of  practitioners,  whether  or  not  a  judgment  can  be 
taken  against  a  corporation  while  in  the  hands  of  a  receiver,  and, 
after  execution  awarded  and  returned  unsatisfied,  the  statu- 
tory liability  enforced.  It  is  well  settled  that  the  statutory 
liability  cannot  be  resorted  to  until  all  remedies  against  the 
corporation  have  firs4i  been  exhausted,  and  there  can  be  no 
liability  if  the  assets,  including  unpaid  stock  subscriptions,  will 
pay  the  debts.^  It  would  therefore  seem  that  a  suit  should 
not  be  allowed  to  proceed  until  it  has  been  ascertained  defi- 
nitely and  positively  how  far  the  primary  source  of  funds 
will  go  towards  the  liquidation  of  the  indebtedness.  This 
appears  to  be  the  only  safe  course  under  a  statute  requiring 
the  court  to  find  and  determine  the  amount  due  by  each 
stockholder  liable  on  all  of  the  indebtedness.'  It  would  com- 
plicate affairs  to  allow  the  action  to  proceed  before  the  as- 
signee or  receiver  has  found  out  the  extent  of  the  assets  and 
liabilities.  If  the  action  is  to  be  sustained  at  all,  the  petition 
should  certainly  set  forth  the  fact  that  the  affairs  of  the  cor- 
poration are  in  process  of  settlement,  giving  the  amount  of 
assets  and  liabilities,  so  that  if  possible  it  can  be  determined 
to  what  extent  the  liability  should  be  enforced.'  Where  the 
order  appointing  a  receiver  confers  upon  him  all  functions  of  re- 

to  creditors  may  be  regarded  as  a  paid  tbe  amoant  realized  from  as- 
ooUateral  statutory  obligation  for  sets  of  the  company. 
the  benefit  of  creditors,  and  that  the  A  judgment  was  aUowed  to  be 
former  are  sureties  to  the  latter,  taken  against  the  corporation  while 
Jaoobeon  v.  Allen,  Id  Fed.  Rep.  454 ;  in  the  hands  of  a  receiver,  after  ex- 
Hicks  y.  Bums,  88  N.  U.  14G.  The  ecution  returned  unsatisfied,  and  the 
liability  can  only  be  enforced  at  the  statutory  liability  of  stockholders  en- 
suit  of  a  creditor.  Barber  y.  Sew-  forced,  in  Kincaid  y.  Dwinnelle,  69 
ing  Machine  Ca,  7  O.  C  C  414;  N.  Y.  64a  Under  a  statute  making 
White  y.  Ingersoll,  2  dey.  Bep^  8621  the  directors  liable  for  the  debts  for 
iQook  on  Stock  &  8^  sea  219^  the  yiolation  of  certain  statutory  pro- 
and  cases  cited.  visions,  it  has  been  held  that  an  action 
>  O.  Code,  secL  8260i  cannot  be  sustained  against  them, 
>See  Munger  y.  Jaoobeon,  90  HL  notwithstanding  the  corporation  is 
849 ;  Cook  on  &  &  &,  sec.  919,  p.  281.  in  the  hands  of  a  receiver.  Patterson 
In  Arens  y.  Weir,  89  UL  26,  from  v.  Manufacturing  Ca,  42  N.  W.  Repu 
the  meagre  report,  it  appears  that  the  926 ;  41  Minn.  84  Mason  y«  Manu- 
aotioo  was  proseooted  against  the  facturing  Ca,  27  Hun,  807,  would 
stockholder  after  the  receiver  had  seem  by  inference  to  hold  that  such 

an  artion  may  be  sustained. 


115« 


REOKIYBRS. 


[§  1069. 


ceirers  ander  the  law,  it  becomes  his  duty  to  enforce  the  col^ 
iection  of  any  unpaid  stock  subscriptions,  if  necessary  for  the 
payment  of  debts.^  A  receiver  may  bring  the  action  for  the 
recovery  of  the  unpaid  stock  subscription  in  his  own  name, 
thous'h  neither  the  statute  nor  the  order  in  terms  directs  him 
;o  sue  in  that  wav.' 

Sec.  1069.  Actions  by  receiver. —  As  a  general  rule,  a  re- 
ceiver cannot  sue  or  be  sued  without  leave  of  the  court  which 
appomted  him.'  When  appointed  to  rent  certain  premises  and 
collect  the  rents,  he  has  no  power  to  prosecute  an  action  in 
his  own  name  against  a  tenant  without  authority  from  the 
court.^  He  must  allege  his  representative  capacity  with  par- 
ticularity, showing  his  appointment  properly  made  in  all  re- 
spects, and  that  he  has  been  specially  authorized  to  prosecute 
the  action  in  his  representative  capacity.*  Where  the  title  of 
a  receiver  is  not  sufficiently  stated  in  an  action  by  him,  ob- 
jection thereto  should  be  taken  by  motion  to  make  definite 
and  certain.*  A  receiver  of  a  railroad  company  is  a  competent 
party  to  restrain  proceedings  against  the  company  after  his 
appointment.^  A  set-off  may  be  pleaded  in  an  action  by  a 
receiver  of  an  insolvent  bank.*  It  has  been  held  that  a  re- 
ceiver, being  a  mere  agent  of  the  court,  cannot  appeal  from  an 
order  made  in  the  case,  unless  authorized  so  to  do  by  the 
court. ^  A  receiver  appointed  in  an  action  to  enforce  payment 
ot  the  statutory  liability  of  a  corporation  may,  by  author- 
ity of  the  court,  prosecute  in  his  own  name  actions  to  enforce 
payment  of  judgments  rendered  for  such  statutory  liability.^® 


^Showalter  y.  Improvement  Ca, 
88  Tex.  162:  Cook  on  S.  &  &,  sea 

doa 

tMatbis  ▼.  Pridham,  20  a  W. 
Beix  1015  (Tex.,  1802).  For  form,  see 
chapter  on  Subscription,  sec.  1073. 

s  Wayne   Pike   Ca  v.   State,   184 

Ind.672  (1893);  High  on  Rea,  sea 

264;  Barton  y.  Barber,  104  U.  a  126; 

Elkhart  Car  Works  Ca  v.  Ellis,  118 

Ind.  216 ;  16  N.  E.  Rep.  240 ;  Martin 

▼.  Atcheson,  33  Paa  Rep.  47 ;  2  Idaho, 

600;  Davis  y.  Creamery,  128  Ind.  2:32. 

Such  an    application   is   addressed 

to  the  sound  discretion  of  the  court 

Meeker  ▼.  Sprague,  31  Paa  Rep.  628 ; 

6  Wash.  St  242 ;  Beach  on  Receivers, 

sea  050. 
<  King  V.  Cults,  24  Wis.  627.    See 

^■*nU'  V.  Davis.  06  N.  C.  252. 


s  Davis  ▼.  Creamery  Ca,  128  Ind. 
222;  High  on  Receivers,  sea  660; 
Moriarty  v.  Kent,  71  Ind.  601 ;  Coope 
▼.  Bowles,  28  How.  Pr.  10;  Davis  v. 
Sneed,  33  Gratt  706 ;  Battle  ▼.  Davis» 
66  N.  a  252 ;  Screven  v.  Clark,  48 
Ga.  41 ;  Gamer  v.  Kent^  70  Ind.  428. 

•Schrock  v.  Schneider,  29  O.  a 
499. 

7  Caldwell  v.  RaUroad  Co.,  2  O.  a 
GIO. 

«Hade  v.  McVey,  81  O.  a  231. 

•McKinnon  v.  Wolfenden,  78  Wis. 
237.  See^  also,  generally,  Melendy  ▼. 
Barbour,  78  Wis.  644;  Dorsey  ▼. 
Sibert,  93  Ala.  312;  Davenport  ▼. 
Dickinson.  21  How.  Pr.  275. 

*°Zi^^veriuk  v.  Kemper,  50  O.  S. 
20S. 
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Sec.  1070.  Allegation  of  appointment  in  action  by  re- 
ceiver.— 

A.  B.,  Beoeiver  of Oompanyy 

vs. 
O.D. 

A.  B.,  receiver  of  the Company,  sayb :  That  on  the 

day  of ,  18 — ,  in  an  action  then  pending  in  the court 

by  A.  B.  against  the  said  Company  lor  [state  catiae  of 

€U!tian]j  the  plaintiff  was,  by  an  order  of  said  court  [(?/*,  the 
judge  of  said  courti,  duly  appointed  receiver  of  the  said  com- 
pany, and  duly  authorized  and  empowered  to  sue  in  his  own 
name  upon  any  and  all  claims  and  demands  due  or  to  become 
due  to  said  company. 

NoTB. —  See,  alflo^  petition  for  form  of  appointment^  sea  1078^  post 

Sec.  1071.  Actions  against  receiver. —  Leave  must  also  be 
obtained  before  a  person  can  sustain  an  action  against  a  re- 
ceiver, and  a  person  making  such  an  application  should  give 
notice  of  the  same  to  the  receiver,  though  it  is  not  essential 
that  notice  be  given  to  the  parties.^  This  requirement  is  for 
the  protection  of  the  receiver  and  may  be  waived,  in  which 
case  no  one  else  can  take  advantage  of  the  omission.  Kor 
does  the  failure  to  obtain  leave  affect  the  jurisdiction  of  the 
court.'  A  suit  will  never  be  permitted  against  a  receiver 
when  the  judgment  will  in  any  manner  affect  the  custody 
of  the  property  in  his  hands ;  all  questions  should  be  settled 
in  the  pending  litigation.' 

^Potter  V.  Bunnell,  20  O.  Sw  150.  receiver  does  not  take  away  the  Jnri»- 

He  cannot  be  sued  in  another  court  diction  of  the  court  over  the  com- 

without  leave  of  the  court  appoint-  pany  or  subject  of  the  action.    Nor 

ing  hiuL    Kennedy  v.  Railroad  Ca,  can  the  defendant  say  that  he  will  bt^ 

5  W.  L.  R  58S.    A  person  injured  by  sued  only  upon  leave  of  the  court  afn 

a  railroad  may  upon  leave  sustain  an  pointing  him,  although  if  it  is  brougiit 

action  against  the  receiver  for  the  without  leave  the  plaintiff  may  be 

injury,  and  it  is  no  defense  that  the  guilty  of  contempt    O,  &  M.  R  R. 

receiver  is  a  public  officer.    Murphy  Co.  v.  Nickless,  71  Ind.  271-S.    See 

V.  Railroad  Co.,  20  O.  a  137 ;  O.  &  M.  Elkhart  Car  Works  v.  Ellis,  118  Ind. 

Railroad  Ca  v.  Nickless,  71  Ind.  271.  216;  Davis  v.  Creamery  Ca,  128  Ind. 

Such  a  suit  must  be  determined  by  224. 

the  principle  applicable  to  a  like  ao-  ^  Tobias  v.  Tobias^  81  W.  Ia  R  871 ; 

tion  against  the  company  when  oper-  61  O.  S.  519. 

ating  the  road.    Potter  v.  Bunnell,  '  Spinning  ▼.  Inaurance  Cob»  2  DioL 

20  O.  a  16a    The  appointment  of  a  888. 
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See.  1072.  Ayerment  of  appointment  in  snit  against  re- 
ceiyer. — 

[Caption.'] 

That  on  tne day  of ^  18 — ,  in  an  action  then  pending 

in  the circnit  jDoart  by  A.  B.  against  the  0.  D.  Company 

for  the  dissolution  of  a  partnership  then  existing  between  said 
partners  under  the  firm  name  of  A.  B.  &  Oo.,  and  for  the  ap- 
pointment of  a  receiver,  the  defendant  R  0.  was  duly  ap 
pointed  such  receiver,  and  authorized  by  said  court  to  settle 
and  close  up  the  business  of  said  firm,  and  to  pay  all  of  the 
debts  of  the  firm  out  of  any  money  collected  by  him  as  such 
receiver. 

See.  1078.  Foreign  receiyers. —  A  receiver  may  be  ap- 
pointed to  take  charge  of  property  in  a  foreign  country  where 
the  owners  are  all  within  the  jurisdiction  of  the  court.^  A 
receiver  cannot  have  ilny  power  outside  of  his  own  jurisdiction 
and  ordinarily  cannot  sue  in  his  own  name  in  another  state, 
bnt  the  action  must  be  brought  in  the  names  of  the  original 
parties.'  But  some  courts,  by  reason  of  the  comity  existing 
between  the  states  which  is  recognized  as  a  part  of  the  com- 
mon law,  generally  and  very  properly  allow  foreign  receivers 
to  prosecute  actions  in  other  states,  when  it  may  be  done  with- 
out contravening  the  laws  of  such  foreign  state,  or  interfering 
with  the  rights  of  domestic  creditors.'  The  courts  of  New 
Jersey,  however,  do  not  refuse  to  recognize  a  foreign  receiver 
on  the  ground  that  one  of  its  citizens  may  be  injuriously 
affected,  when  the  receiver  prosecutes  the  action  on  behalf  of 
a  citizen  of  its  own  state.^  It  has  been  held  that  a  receiver 
appointed  by  a  United  States  court  may  sue  in  a  state  court, 
upon  a  contract  made  by  the  corporation  in  the  corporate  name, 
without  designating  in  the  petition  his  own  name  as  receiver.^ 

1  Barber  v.  Lockard,  11  W.  L.  R  221 ;  High  on  Receivers,  sees.  289-241 ; 

819  (C.  &  C.  Rt  1877X  Beach  on    Receivers,    sec.    682.    In 

3  Parkinson  v.  Bank,  4  Am.  Law  Ohio  and  Pennsylvania  the  suit  must 

Rec.  401  (C.  S.  C.  R,  1876) ;  Booth  v.  be  brought  in  the  name  of  the  orig- 

Glark,  17  How.  822.  inal    parties.     Parkinson    v.    Bank, 

•In  re  Waite,  99  N.  Y.  448;  Wy-  supra;  Yaeger  v.  Wallis,  44  Pa.  St 

nans  v.  Manufacturing  Ga,  48  Kan.  294. 

777;  80  Pac  Rep.  168;  Ck>mstock  ▼.  «Falk  v.  Janes,  28  Atl  Rep.  818 

Frederickson,   53   N.    W.    Rep.  718  (N.  J.,  1892). 

(Minn.,  1892);  Rogers  v.  Haines,  11  ^O.  &  M.  Railroad  Ca  v.  Railroad 

Sa  Rep.  651  (A1&,  1892);  Ogden  v.  Ck>.,  6  Am.  Law  R^.  (N.  a)788  (G  S. 

Warren,  86  Neb.  715 ;  55  N.  W.  Rep.  C.  R.,  1866). 
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Sec.  1074.  Application  of  receiTer  for  leaye  to  sell  prop- 
erty.— 

[^Caption  of  ease  in  lohieh  appaintmefU  was  made  and  a/oer- 
ment  of  c^aintmentJ] 

A.  ]d.,  the  receiver  heretofore  appointed  by  this  court,  to 

wit, ,  18 — J  of  the  defendant,  represents  to  the  court  that 

Baid  defendant  was  the  owner  in  fee-simple  of  certain  [real 
or  ^ereofial]  property  known  and  described  as  follows:  [De- 
scrtptioThy  aind  if  there  are  inottmbranoee,  so  state.'] 

\Tfreal  estate^  state:]  That  your  petitioner  has  found  no  ^oods 
or  cnattels  or  choses  in  action  of  tne  said  Y.  Z.  out  of  whicn  any 
money  can  be  made  by  collection,  suit  or  sale;  and  the  said 
land  is  the  only  available  property. 

Wherefore  your  petitioner  asks  an  order  allowing  him  as 
such  receiver  to  sell  said  land  at  public  auction,  and  convey 
all  the  right,  title  and  interest  of  the  said  Y.  Z.  [which  he  haa 

on  the day  of ,  18 — ]  in  and  to  said  premises ;  and 

that  the  said  Y.  Z.  join  in  such  deed  if  the  purchaser  require 
it,  and  for  such  other  or  further  order  as  may  be  just  [and  for 
the  costs  of  this  application]. 

See.  1075.  Application  of  receiver  for  authority  to  pay 
claims. — 

Your  petitioner  represents  that  he  was  duly  appointed  re- 
ceiver or by  this  court  on  the day  of ^  18 — ^ 

with  power  to  [sta^  power]. 

That  the  assets  of  said  [eompamy  or  partnership]  consisted 

of  [state].  That  your  petitioner  on  the day  oi ,  18 — ^ 

sold  [state  property]  oelonging;  to  said  ,  from  which  he 

realized  the  sum  oi  $ ,  and  has  collected  debts  due  said 

,  amounting  to  the  sum  of  $ ,  which  said  amounts  con- 
stitute all  the  available  assets  of  said . 

Your  petitioner  states  that  the  foUowm^  is  a  true  and  cor- 
rect statement  of  all  the  indebtedness  which  has  been  pre- 
sented to  your  receiver  or  come  to  his  knowledge,  to  wit : 
[Give  list  of  creditors  and  amount.] 

Your  petitioner  states  that  he  published  a  notice  for 

consecutive  weeks,  requiring  creditors  to  present  their  claims 
to  your  petitioner,  ana  that  he  knows  of  no  other  persons 
who  are  creditors  of  said than  those  above  given. 

"f  our  petitioner  therefore  asks  that  an  order  be  made  direct- 
ing him  to  distribute  the  said  sum  of  $- — j  pro  rata^  to  the 
aforesaid  creditors  as  they  may  be  entitled,  and  for  such  relief 
as  may  seem  proper. 

NoTB.— A  receiver  cannot  declare  a  dividend  without  an  order  of  oourti 
High  on  Rea,  175. 
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Sec.  1076.  Petition  to  be  allowed  to  account  and  be  dis- 
charged.— 

[Caption  a/nd  averment  of  appointment'] 

That  year  petitioner  has  since  then  performed  the  duties  of 
this  office  ana  executed  all  the  trusts  of  the  same  so  far  as  he 
has  been  able  to  do  so,  and  has  collected  all  the  assets  known 
to  him  of  said  corporation;  duly  advertised  for  all  claims 
against  the  same,  and  discharged  all  claims  presented ;  and 
there  are  no  creditors  of  said  corporation  to  the  knowledge  of 
your  petitioner  \or  state  exoeptwnSy  if  any^  eo  that  the  order 
mm  reserve  them]. 

That  according  to  the  annexed  accounts  of  your  petitioner 
there  remain,  after  paying  the  necessary  expenses  and  charges 
of  said  trust,  together  with  a  proper  compensation  to  the  re- 
ceiver, no  assets  of  value  for  distribution  among  the  stock- 
holders [or  state  whaty  if  any]. 

That  no  suits  or  legsil  proceedings  in  respect  to  said  corpo- 
ration or  receivership  are  now  pending  to  the  knowledge  of 
your  petitioner ;  nor  does  any  drxty  remain  to  be  performed 
oy  said  receiver  except  to  have  his  accounts  finally  settled 
[or  state  exceptions^  if  amy^  so  that  the  order  m^  reserve  them]. 

Wherefore  your  petitioner  prays  that  this  court  may  finally 
settle  and  allow  his  accounts  as  such  receiver,  and  award  him 
suitable  compensation  for  the  performance  of  his  said  duties, 
and  for  an  order  relieving  and  discharging  your  petitioner  as 
said  receiver,  and  ordering  his  bond  to  be  canceled,  and  for 
such  other  and  further  order  as  may  be  just. 

Note.'  R  &,  sea  667a 

Sec.  1077.  Formal  parts  of  acconnt. — 

[Caption.] 

A.  B.y  heretofore  appointed  receiver  of  the  defendant,  re- 
spectfully submits  to  the  court  the  following  account  of  his 
proceedings  as  such  receiver : 

[StaUi  facts  as  to  administration  of  the  trusty  so  far  as  mats- 
rial  to  explain  and  justify  the  acootmty  as  tht^:] 

Schedule  A,  hereto  annexed,  contains  a  statement  of  all  the 
moneys  received  or  collected  by  me  or  my  said  a^nt. 

Schedule  B,  hereto  annexed,  contains  a  detailed  statement 
of  all  moneys  expended  by  me  in  the  execution  of  my  said 
trust,  together  with  the  object  of  such  expenditure. 

All  the  receipts,  statements  and  vouchers  hereto  annexed 
form  part  of  this  account. 

I  charge  myself  as  follows: 

Gross  receipts  as  shown  by  Schedule  A •••«•• ••• 

I  credit  mvself  as  follows: 

Total  expenditures  as  shown  by  Schedule  B $- 

Leaving  a  balance  of 

Which  consists  of  [stat€  items^  as  cash  in  a  designated  trust 
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company^  or  unrealized  aesetSj  etc,\  to  be  distributed,  subject, 
however,  to  the  deduction  of  the  amount  of  my  commission 
and  the  expenses  of  this  accounting. 

The  said  schedules,  which  are  severally  signed  by  me,  are 
part  of  this  account. 

Affidavit  of  receiver  to  his  account 

R.  C,  of ,  the  receiver  of  [rents  and  profits  of  the  es- 
tate in  question]  in  this  cause,  being  duly  sworn,  says: 

That  the  foregoing  account  contains,  according  to  the  best 
of  this  deponent's  knowledge  and  belief,  a  full  and  true  ac- 
count of  all  the  [rents  and  profits  of  the  said  estate  for  one 

year,  ending  on  the  day  of  ,  18 — ,  being  from  the 

foot  of  his  former  account,  and  of  the  former  rents  returned 
by  his  said  former  account  to  be  in  arrear  and  unreceived  at 
the  time  of  the  making  up  the  same],  which  have  been  re- 
ceived by  this  deponent,  or  any  other  person  by  his  order  or 

for  his  use,  down  to  the day  of ,  18 — ;  that  he  has 

been  charged  therein  for  all  moneys  received  by  him  and  em- 
braced in  said  account,  for  which  he  is  legally  accountable; 
and  that  the  moneys  stated  in  said  account  as  collected  were 
all  that  were  collectible,  according  to  the  best  of  his  knowl- 
edge, information  and  belief. 

That  the  several  sums  of  .money  mentioned  in  the  said  fore- 
going account  to  have  been  paid  or  allowed  were  actually 
paid  or  allowed  by  this  deponent  for  or  on  account  of  the  said 
estate,  and  for  the  several  purposes  therein  mentioned,  ac- 
cording to  the  best  of  his  knowledge  and  belief. 

That  he  does  not  know  of  any  error  or  omission  in  the  said 
foreeoing  account  to  the  prejudice  of  any  of  the  parties  inter- 
ested in  the  funds  or  in  the  cause. 

That  the  sums  charged  in  the  said  account,  for  which  no 
vouchers  or  other  evidence  of  payment  are  produced,  or  for 
which  he  may  not  be  able  to  produce  vouchers  or  other  evi- 
dences of  payment,  have  actually  been  paid  and  disbursed  by 
him  as  charged. 
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property. 
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Sec.  1078.  Nature  of  action — When  It  lies.— Beplevin 
under  the  code  is  a  civil  action,^  and  lies  for  the  delivery  to 
the  owner  of  property  by  one  who  nnlawfally  detains  it.' 
The  gist  of  the  action  is  the  unlawful  detention  of  the  prop- 
orty,  although  it  need  not  in  all  cases  be  a  manual  posses- 
sion in  fact.'  So  it  will  thus  be  seen  that  the  distinction 
between  the  common-law  actions  of  replevin  and  detinue  has 
been  abolished  and  merged  under  the  code  into  the  single  ac- 
tion of  replevin.  It  may  be  termed  a  mere  possessory  action, 
as  a  possessory  right  will  sometimes  prevail  against  an  abso- 
lute legal  title/  the  title  necessary  being  only  the  right  of  pos- 
session ;  *  as,  for  instance,  the  holder  of  a  chattel  mortgage 
becomes,  in  the  eye  of  the  law,  a  general  owner  of  the  prop- 
erty, and  after  condition  broken  is  entitled  to  the  possession, 
and  may  therefore  sustain  an  action  of  replevin  for  the  reoov- 

^  Latimer  V.  Motter,  26  O.  a  480-82.  Brown    ▼.  Holmes,    18   Kan.   491; 

>  State  ▼.  Jennings,  14  O.  &  7a  Moore  ▼.  Kopner,  7  Neb.  291. 

*  Collier  ▼.  Bickley,  33  O.  a  623-  <  Ensminger  ▼.  Jackson,  78  Ind. 

588;  Williama  v.  West,  2  O.  a  82;  144 

»  Williams  v.  West.  2  O.  a  82L 
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ery  of  the  property  mortgaged.^  And  so  property  sold  upon 
condition  that  the  ownership  shall  remain  in  the  vendor  until 
payment  is  made  therefor,'  as  well  as  property  purchased 
through  fraud/  or  property  sold  with  the  expectation  of  im- 
mediate payment  which  is  not  made/  or  an  insurance  policy 
assigned  under  duress/  or  money  if  in  specific  parcels/  or 
property  fraudulently  purchased  by  an  insolvent  person  with 
no  intention  of  paying  for  the  same/  may  be  reached  by  the 
writ  of  replevin. 

The  action  can  only  be  sustained  against  a  person  having 
the  legal  or  actual  possession  at  the  time  of  the  commence- 
ment of  the  suit ; '  and  property  not  actually  or  construct- 
ively in  possession  of  the  party  named  in  the  process  cannot 
be  reached.*  A  national  bank  making  a  loan  on  a  warehouse 
receipt  for  merchandise  is  a  proper  party  defendant  in  an  ac- 
tion by  the  consignor  against  a  warehouse-keeper  to  whom 
the  property  has  been  committed/*  The  action  cannot  be  sus- 
tained against  a  plaintiff  upon  whose  suit  in  attachment  a 
constable  has  seized  goods  and  retains  them,  where  the  writ 
was  irregularly  issued."    A  person  who  has  purchased  prop- 

1  Robinson  v.  Fitch,  26  O.  &  660;  « Edwards  ▼•  Glancy,  1  Ol  G.  G. 

Ashley  ▼.  Wright,  19  O.  a  dOl ;  Bar-  458 ;  McEinney  t.  Bank,  64  N.  W. 

ber  ▼.  White,  87  111.  164;  Johnson  t.  Rep.  968  (Neb.,  1898).    See  Pullman 

Nelson,  8  W.  L.  11  806;  Allen  ▼.  Palace  Gar  Ca  ▼.  Rolling  Mill  Ga»  4 

Kennedy,  49  Wi&  549.    Where  the  O.  Q  Q  801. 

mortgagor  retains  the  possession  and  *  Windhorst  ▼.  Wilhelm,  1  Ol  G  G 

use  of  the  property  nntil  the  matu-  228L 

rity  of  the  debt»  the  mortgagee  can-  *  EInapp  ▼.  Springmeler,  8  W.  I^  BL 
not,  before  condition  broken,  main-*  1122  (Ham.  Ga  Dist  Gourt^  1879X 
tain  the  action.  Gurd  v.  Wunder,  5  ^  Goldsmith  ▼.  Haine^  1  Ol  G  G 
O.  &  92.  A  plaintiff  haying  a  special  88a  If  the  purchaser  has  no  reanon- 
interest  will  be  entitled,  under  the  able  expectation  of  being  able  to 
code^  to  maintain  the  action.  Brook-  pay,  it  is  equivalent  to  an  intention 
over  T.  Esterly,  12  E^an.  149.  Own-  not  to  pay,  and  void.  Wilmot  ▼. 
ers  of  separate  mortgages  cannot  be  Lyon,  49  O.  S.  296 ;  Taicott  ▼.  Hen- 
joined  as  plaintiffs  Wehlen  ▼.  Macke^  derson,  81  O.  S.  162. 
15  W.  L.  R  125.  •  Allen  ▼.  Leggett,  1  W.  K  H.  5SS. 

s  Sanders  t.  Keber,  28  O.  S.  680.  See  Williams  ▼.  West,  2  O.  a  82L 

See  Sage  ▼.  Sluetz,  28  a  &  1.    No  •  State  ex  reL  ▼.  Jennings,  14  O.  a 

title  vests  until  the   price  is  paid.  78. 

Wabash  Elevator  Ga  t.  Bank,  28  lo  Cleveland  v.  Shoeman,  40  O.  a 

O.  a  8iL  176. 

>Hurd  ▼.  Bickfordt  27  AtL  Rep.  ^^Bogan    t,   Stoutenbnrgh,   7    Ol 

107  (Me»,  1892).  (PL  2\  474 
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erty  prior  to  a  levy  made  by  an  officer,  who  replevies  the 
same  from  such  officer,  subsequent  to  which  another  levy  is 
made  upon  the  same  property  under  another  execution,  and 
the  property  is  sold,  may  maintain  an  action  in  replevin 
against  the  purchaser,  even  though  it  was  found  in  the  first 
action  that  the  purchase  was  fraudulent.^  A  substitution  of 
parties  can  only  be  made  in  cases  where  the  property  was 
taken  under  execution,  and  in  which  the  application  is  made 
by  the  defendant  and  the  party  in  whose  favor  the  execution 
issued.  This  is  discretionary  with  the  court,  and  mav  be  re- 
fused when  the  object  of  substitution  is  to  deprive  the  court 
of  jurisdiction.^  The  gist  of  the  action  is  the  unlawful  posses- 
sion of  property.  Where,  therefore,  defendant  has  disposed  of 
the  property  and  it  is  no  longer  in  his  possession,  the  proper 
remedy  is  not  replevin,  but  an  action  for  unlawful  conversion.* 

Sec.  1079.  The  petition. —  It  is  said  that  the  code  does 
not  require  a  petition  in  replevin  to  be  in  any  specific  form, 
bat  that  it  shall  contain  only  a  plain  and  concise  statement  of 
the  cause  of  action.'  But  the  pleadings  are  peculiar  and  more 
formal  than  in  ordinary  actions.  Some  courts  hold  that  alle- 
gations in  the  language  of  the  statute  are  sufficient/  and 
others  that  it  is  not  necessary  that  the  petition  shall  contain 
all  the  averments  in  the  statute.*  It  is  generally  conceded 
that  a  petition  is  good  which  states  merely  the  ownership  of 
the  plaintiff,  a  right  to  the  immediate  possession  and  unlawful 
detention  by  the  defendant.*  There  is,  however,  an  inolina* 
tion  to  depart  from  the  well-trodden  paths.  This  is  one  of 
the  actions  in  which  we  have  been  content  to  follow  to  some 
extent  old  methods  and  omit  any  very  extended  statement  of 
facts.  Indeed,  the  course  pursued  in  the  pleadings  in  this  ac- 
tion, if  followed  in  almost  any  other,  would  be  subject  to  the 
objection  of  pleading  conclusions  of  law.  In  fact,  it  has  been 
held  that  general  averments  in  a  petition  that  a  plaintiff 
has  a  special  property  in  the  goods,  and  that  he  is  entitled  to 
the  immediate  possession  thereof,  and  that  they  are  wrong- 


1  CritteDdon  ▼.  Lingle,  14  O.  a  183. 

3  Sifford  ▼.  Beaty,  12  O.  a  180. 

»  Railroad  Ca  ▼.  Bayne»  75  N.  Y.  1. 

4  Jansen  ▼.  Effey,  10  la.  227. 
»  Daniels  v.  Coe,  21  Neb.  167. 

•  Bailey  v.  SwaiD,  46  O.  a  657.  In 
a  recent  caae  it  is  Baid  that  a  petition 
is  sufficient  which  contains  the  fol- 
lowing averments :  Ownersliip  of  the 


plaintiff,  the  right  to  the  immediate 
possession,  and  that  the  property 
is  wrongfully  detained.  Taylor  ▼. 
Grever,  6  O.  Q  G  26a  In  Daniels 
V.  Coe^  21  Neb.  167,  it  was  held  suffi- 
cient if  the  petition  states  that  tlie 
plaintiff  is  the  owner  of  and  entitled 
to  the  immediate  possession  and  that 
the  goods  were  unlawfully  detained. 


•Simper  v.  Bentley,  15  O.  C.  C.  515;  8  Oh.  Dec.  350. 
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folly  and  unjustly  detained,  are  mere  propositions  of  law.* 
And  so  with  an  allegation  that  the  defendant  wrongfully 
detains  property  from  the  plaintiff.'  While  these  general 
allegations  have  been  considered  sufficient,  and  have  been  fol- 
lowed generally  in  practioe,  there  are  oases  in  which  the  facts 
relating  to  the  ownership  or  interest  as  well  as  other  matters 
should  be  stated.'  Under  some  codes,  the  petition  must  state 
the  extent  of  the  interest  of  the  plaintiff  in  the  property.^ 

The  interest  of  a  mortgagee  under  a  chattel  mortgage  is 
that  of  a  general  owner,  and  in  the  absence  of  a  reservation 
he  is  entitled  to  the  immediate  possession,  and  a  petition  which 
states  facts  showing  that  the  plaintiff  is  a  general  owner  suffi- 
ciently describes  his  ownership.'  A  petition  for  the  recovery 
of  chattel  property  alleged  to  have  been  leased,  with  a  cove- 
nant entitling  the  lessor  to  possession  on  default  in  the  pay- 
ment of  rent,  which  contains  an  averment  of  a  default  and 
that  the  lease  was  transferred  to  another  without  the  knowl- 
edge of  the  lessor,  and  that  demand  for  the  return  has  been 
made,  states  a  good  cause  of  action.'  And  where  the  par- 
ticular facts  entitling  the  plaintiff  to  the  immediate  posses- 
sion of  the  property  are  stated,  the  title  is  sufficiently  set 
forth  although  there  is  no  general  allegation  of  ownership.^ 
A  petition  which  fails  to  allege  that  the  property  is  wrong- 
fully detained  is  fatal.'  The  petition  should  also  contain  a 
description  of  the  property  sufficiently  definite  to  identify  it.' 

1  Curtis  ▼.  Cutler,  7  Neb.  815  (1878>  »  Robinson  ▼.  Fitch,  26  O.  &  669 ; 

>  Scofield  T.  Whitelegge^  49  N.  Y,  8hur  ▼.  Stattler,  1  W.  Ia  11  817. 
259.  Petition  most  affirmatlTelj  show  that 

>  HoisiDgton  v,  Armstrong,  22  Kan.  he  is  the  owner.  Paap  ▼.  Sylvester, 
110,  in  which  it  was  held  that  the  22  la.  871. 

plaintiff  was  required  to  set  forth  '  Schofleld  ▼.  Yalentini,  19  N.  Y.  a 

only  that  he  was  the  owner  or  had  a  225. 

special  ownership  or  interest  stating  ^  Visher  ▼.  Smith,  91  Cal  260. 

the  facts  in  relation  thereto,  giving  a  '  Entsminger  ▼.  Jackson,  78  Ind. 

description,  and  that  he  was  entitled  144;  Le  Roy  ▼.  Maconnell,  8  Kan. 

to  the  immediate  possession,  and  that  278 ;  Draper  ▼.  Ellis,  18  la.  816. 

the  defendant  wrongfully  detained  *  Pierce  ▼.  Langdon,  2  Idaho,  878; 

the  same  from  him.    See  sea  1084,  28  Paa  Repi  401  (1891);  Wood  ▼. 

form  adopted  from  Johnson  ▼.  Neal,  Darnell,  1  Ind.  Appi  215 ;  Hanies  v. 

82  Neb.  14;  sec.  1088,  form  adopted  Robinson,  44  Ark.  808;  Entsmin^i^er 

from  Rogers  v.  Graham,  86  Neb.  780 ;  ▼.    Jackson,    supra.    In   describing 

55  N.  W.  Rep.  248,  as  illustrations.  mares  it  is  not  absolutely  essencial 

*  Kprnan  v,  "Wilson,  7H  Ta.  41K).  thai  ilipv  h»^  described  by  their  usual 


1168  BEPLBVIN.  [§  1079. 

Demand  need  only  be  alleged  in  cases  where  it  mast  neces- 
sarily be  made  in  order  to  terminate  the  right  of  possession 
in  a  defendant,  where  the  property  came  into  his  possession 
lawfully y^  and  is  not  therefore  essential  where  the  posses- 
sion is  unlawful,  as  where  an  officer  levies  upon  the  wrong 
property  with  notice  at  the  time.'  Kor  is  it  essential  to  nega- 
tive the  language  of  the  statute,  as  that  the  property  was  not 
taken  on  execution  or  on  an  order  or  judgment  against  the 
plaintiff,  as  these  allegations  are  required  only  in  the  affidavit.' 
It  is  not  the  proper  practice  to  make  in  a  petition  allegations 
sufficient  to  entitle  a  party  to  the  delivery  of  the  property, 
and  annex  thereto  a  single  affidavit,  both  as  to  the  verifica- 
tion of  the  petition  and  the  necessary  allegations  for  deliv- 
ery of  property,  though  such  a  petition  has  been  held  good/ 
Where  such  a  course  has  been  taken,  the  writ  may  issue  and 
an  affidavit  in  proper  form  allowed  to  be  filed.'  The  code 
contemplates  the  filing  of  an  affidavit  separate  from  the  pe- 
tition.* The  plaintiff  may  recover  any  damages  sustained 
by  the  wrongful  detention  of  the  property  without  specially 
alleging  the  same.^  And  where  the  property  has  been  re- 
turned to  the  defendant  for  want  of  an  undertaking,  the 
action  may  proceed  as  one  for  damages.'  The  rule  which  re- 
quires fraud  to  be  specially  pleaded  has  no  application  to  an 
action  in  replevin.*  Where  goods  have  been  obtained  by  a 
purchaser  upon  fraudulent  representations,  the  vendor  may, 
upon  discovering  the  fraud,  return  the  consideration  paid,  and 

Bamea,  but   a    description   as   the  429.    An  officer  canaot  seiase  under  a 

**  two five  years  old  *'  will  an-  writ  property  actually  or  construct- 

swer.    Billby  ▼.  Townsend,  29  Neb,  ively  in  the  person  named  in  the 

820  (1890).  process.    State  ▼.  Jennings^  U  O.  S. 

1  Smith    ▼.  McLean,  24    la.  822;  7& 

Shur  ▼.  Stattler,  1  W.  L.  M.  817.    In  *  Daniel  ▼.  Coe,  21  Neb.  157.    And 

such  cases  a  demand  is  held  to  be  an  yet  in  forms  adopted  and  approved 

essential  prerequisite  to  the  action,  in  that  state  these  allegations  have 

Homan  v.  La  Boo,  1  Neb.  210 ;  Tal-  been  made, 

cott  V.  Belding,  4  J.  &  a  84.  «  Bingham  ▼.  Hill,  88  O.  a  657. 

s  Bancroft  v.  Blizzard,   18  O.  80;  ^  Lewis  v.  Ck>nnolly,  29  Neb.  222 

Stone  V.  Bird,  16  Kan.  448;  Shoe-  (1890). 

maker  v.  Simpson,  16  Kan.  4a    As  to  ^  Bingham  v.  Hill,  88  O.  a  657. 

demand,  see,  also,  Federhen  v.  Smith,  ?  Clark  v.  Martin,  120  Ma8&  54& 

8  Allen,  119 ;    Badger  v.   Phinney,  •  Pugh  v.  Calloway.  10  O.  a  48a 

15  Mass.  864;  Grimes  v.  Briggs,  110  *Soporis   v.    Truax,   1    Cola    89; 

Mas9.  446 ;  O'Neil  v.  Bailey,  68  Me.  Snook  v.  Davis,  6  Mich.  156. 
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reclaim  the  goods  against  any  one  not  a  hona  fids  purchaser ;  ^ 
and  where  a  purchase  has  been  made  with  an  intention  not 
to  pay  the  purchase  price,  or  without  reasonable  expectation 
of  being  able  to  pay  the  same,  the  goods  may  be  recovered 
in  an  action  of  replevin.' 
Sec.  lOSOJ  Petition  in  replevin — Ordinary  form.— 

The  plaintiff  says  that  he  is  the  owner  of  and  is  entitled  to 
the  immediate  possession  of  the  following  described  property, 
namely,  two  hundred  and  one  bushels  and  twenty-nine  pounds 
of  wheat,  being  part  of  the  same  wheat  which  was  levied 

upon  by  the  said  H.  as  sheriff  of county,  Ohio,  at  the 

suit  of  K.  W.  &  Co.  against  J.  D.  J.  and  J.  8. 

That  the  defendant  wrongfully  detains  in  his  possession  the 
said  property  from  the  plaintiff. 

Wherefore  the  plaintiff  pravs  a  judgment  and  order  against 
the  said  defendant  that  ne  be  ordered  to  deliver  to  him  the 
said  property.  B.  G,  8.,  Attorney  for  Plaintiff. 

Note.— This  form  is  taken  from  Hall  ▼.  Watkins,  Sapreme  Court,  anre- 
ported,  Na  1707,  and  is  a  suflScient  compliance  with  the  rules  stated  in  Bai- 
ley y.  Swaim.  45  O.  &  USS,  and  Taylor  ▼.  Orever,  6  O.  Q  C  269.  A  form 
sach  as  given  in  2  Bates'  Pldg.,  p.  690,  and  osed  in  practice  so  long,  which  fails 
to  state  ownership,  is  objectionabia  It  may  be  better  in  many  cases  to 
make  a  detailed  statement  of  facts  as  in  sec.  1082,  post  But  ownership 
being  a  statement  of  fact  (ante,  sea  60,  a  60,  n.  7),  the  foregoing  form  will 
ordinarily  be  sufficient  A  petition  which  does  not  allege  a  right  of  poa- 
session  does  not  state  a  cause  of  action  in  replevin.  Taylor  v.  Grever,  6  O. 
C.  C.  272.  The  comments  made  by  the  author  in  the  foregoing  note,  that 
a  form  which  does  not  expressly  allege  ownership  is  subject  to  a  demur- 
rer, no  doubt  caused  some  discussion.  They  were  made  because  of  the 
fact  that  a  demurrer  was  sustained  to  the  forni.  in  2  Bates'  Pldg.  690,  by 
trial  courts,  and  following  Taylor  y.  Greyer,  6  O.  C.  G.  269,  and  the  form 
given  by  the  Code  Commissioners.  Code  Com.  Rep.  249.  The  form  in 
Wilmot  v.  Lyon^  II  0.  C.  C.  241,  is  not  in  accord  with  the  form  given  by 
the  Code  Commissioners ;  and  the  comments  of  the  Court^  that  the  form 
is  substantially  that  recommended  by  the  Code  Commissioners,  may  be 
true,  but  it  omits  the  allegation  given  by  the  Code  Commissioners: 
'*  Plaintiff  says  he  is  the  owner,"  etc.  But  the  Supreme  Court  in  Greyer 
V.  Taylor,  63  O.  S.  623-4,  has  approved  the  form  in  2  Bates'  Pldgs.  690,  as 
well  as  the  above.  Neyertheless,  to  allege  that  plaintiff  is  entitled  to  the 
immediate  possession,  etc.,  is,  without  alleging  ownership,  a  mere  con- 
clusion of  law.    Abbott's  Trial  Brief  on  the  Readings,  p.  294. 

Sec.  1081.  Petition  in  replevin  (from  Jastice  of  the 
peace).— 

This  case  comes  into  this  court  on  appeal  from  the  judg- 
ment of  A.  B.  G.,  a  justice  of  the  peace  m  and  for town- 
ship, county  of ,  and  state  of  Onio. 

Plaintiff  is  the  owner  of  and  entitled  to  the  immediate  pos- 
session of  the  following  described  property,  to  wit :  {Describe.] 

The  said  defendants,  E.  P.  W.  and  E.  B.  P.,  wrongtully  detain 
from  plaintiffs  the  said  goods  and  chattels  of  these  plaintiffs, 
and  have  so  wrongfidly  detained  said  goods  and  chattels  for 

» Tootle  V.  Bank,  34  Neb.  863 ;  « Wilmot  v.  Lyon,  49  0.  S.  297 ; 
Syms  V.  Benner,  31  Neb.  593 ;  Cob-  Talcott  v.  Henderson,  31  O.  8.  162. 
bey  on  Beplevin,  sec.  268. 
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the  space  of  — -  days,  to  the  damage  of  these  plaintiffs  in  the 

sum  of dollars,  with  interest. 

Wherefore  these  plaintiffs  ask  judgment  against  said  defend- 
ants for  the  recovery  of  said  property  and  for  the  sum  of 

dollars,  with  interest. 

NoTB. — Changed  from  Wilmot  v.  Lyon,  49  O.  S.  296.  Where  property 
has  been  purchased  with  the  intention  not  to  pay  for  the  same  the  vendor 
may  rofi^ain  it  in  an  action  in  replevin.  Id. ;  Taloott  ▼.  Henderson,  31  O.  S. 
163.  And  in  Wilmot  ▼.  Lyon  the  court  charged  that  whether  there  is  an  in- 
tention to  pay  or  not  to  pay  is  a  question  of  fact  The  mode  of  show- 
ing intent  is  by  proof  of  its  manifestations,  acts  done  and  circumstances  sur- 
rounding the  partly  in  the  transaction.  Oswego  Starch  Factory  ▼.  Lendrum, 
27  la.  67a 

See.  1082.  Petition  by  eonstable  against  sheriff.— 

[Caption.'^ 

Plaintiff  is  constable  in township, county,  Ohio, 

and  as  such  constable  received  two  writs  of  execution,  issued 
by  S.  S.,  a  justice  of  the  peace  in  said  township,  in  the  case  of 
J.  M.  M.  a^inst  H.  H.  S.,  and  that  in  pursuance  of  the  com- 
mand of  said  writ  of  execution  he  levied  the  same  upon  the 
goods  and  chattels  of  the  said  H.  H.  S.,  hereinafter  described. 

on  the day  of ^  18 — ^  and  thereby  accjuired  a  special 

ownership  or  interest  in,  and  is  entitled  to  the  immediate  pos- 
session or,  the  said  goods  and  chattels,  to  wit;  [Description  of 
goods.'] 

Thereafter,  to  wit,  on  the day  of ^  18 — ^  the  de- 
fendant D.  P.,  as  sheriff  of  said  county  aforesaid,  wrong^f uUy 
made  a  levy  upon  said  goods  and  chattels  while  in  the  nanus 
of  this  plaintiff,  and  as  such  sheriff  aforesaid  wrongfully  and 
unjustly  detains  in  his  possession  the  said  goods  and  chattels 
from  the  said  plaintiff,  and  has  detained  the  same  as  aforesaid 

for  the  space  of  ten  days,  to  his  damage  in  the  sum  of  | . 

Plaintiff  therefore  prays  judgment  against  the  said  defendant, 
that  he,  the  said  defendant,  do  return  to  plaintiff  the  aforesaid 

foods  so  unlawfully  detained,  and  for  the  sum  of  S ,  his 
amages  so  as  aforesaid  sustained  by  reason  of  said  unlawful 
detention. 

Note.—  From  Pugh  ▼.  GaUoway,  10  O.  &  48a 

Sec.  1083.  Petition  by  mortgagee  against  mortgagor  after 
condition  broken. — 

The  plaintiff  says  that  on  the day  of ^  18 — y  the 

defendant  made,  executed  and  delivered  to  the  plaintiff  a  note 

for  the  sum  of  S ^  payable  to  plaintiff,  due  on  the day 

of ,  18 — .    At  the  time  of  the  delivery  of  said  note,  and 

to  secure  the  payment  of  the  same,  said  defendant  also  exe- 
cuted and  delivered  to  plaintiff  a  certain  chattel  mortgage 
upon  the  following  chattel  property,  to  wit:  [Description.] 
That  the  conditions  of  such  mortgage  were:  [The  conditions 
may  here  hriejhf  he  given,] 

That  the  said  note  became  due  and  payable  on  the day 

of ,  18 — ,  no  part  of  which  has  been  paid,  and  the  con- 
ditions   of  such  morto^a^e  have  been  broken,  and   plaintiff 
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demanded  possession  of  said  property  from  said  defendant. 
Plaintiff  is  the  general  owner  or  the  property  hereinbefore 
described,  and  is  entitled  to  the  immediate  possession  of  the 
same.  That  said  gools  and  chattt'ls  are  wrongfully  detained 
from  plaintitT  by  the  said  defendant,  [and  were  not  taken  on 
process  issued  against  the  plaintiff,  and  are  not  claimed  by  him 
under  a  title  acquired  mediately  or  immediately  by  transfer 
from  one  from  whom  such  property  bad  been  taken  by  such 
execution,  order  or  process,  nor  for  a  tax]. 

Wherefore  plaintiff  prays  for  judgment  against  the  defend- 
ant for  the  possession  of  said  property,  or,  in  case  the  pos- 
session thereof  cannot  be  had,  for  a  judgment  against  the 
defendant  for  the  value  thereof,  and  the  costs  herein  expended. 

Note.— Adapted  from  Rodgers  v.  Graham,  86  Neb.  780;  55  N.  W.  Rep. 
848  (1898),  where  the  petition  was  approved* 

See.  1084.  Petition  against  sheriff  for  reeoyery  of  ex- 
empt property. — 

That  the  defendant  was  the  duly  appointed  and  qualified 

sheriff  of county, ,  from  the day  of ,  18 — , 

to  the day  of ,  18—. 

That  the  plaintiff  is  the  owner  of  and  entitled  to  the  imme- 
diate possession  of  the  following  described  goods  and  chattels, 
to  wit :  [de8oription\  being  now  in  the  possession  of  said  de- 
fendant, and  which  ne  still  holds,  and  wnich  are  of  the  yalue 
of  I . 

That  defendant  wrongfully  detains  said  goods  and  chattels 
from  the  possession  of  plaintiff,  and  has  wrongfully  detained 
the  same,  to  plaintiff's  damage  in  the  sum  of  | . 

That  said  property  was  seized  by  said  defendant,  as  sheriff 
of  said  county,  under  an  execution  issued  against  the  plaintiff. 
That  plaintiff  was  at  the  time  of  leyying  said  execution,  and 
still  is,  a  resident  of  this  state,  and  the  bead  of  a  famih^  and 
is  not  the  owner  of  any  homestead;  and  that  said  property  is 
exempt  from  execution,  expressly  [or,  upon  demanu  and  selec- 
tion, as  the  cdse  may  he]. 

Plaintiff  therefore  asks  judgment  against  said  defendant  for 
the  recovery  of  said  property,  and  for  the  sum  of  % . 

Note. — Adapted  from  Johnson  v.  Neal,  82  Neb.  14^  where  the  form  was 
substantially  approved.    See  SS  O.  L.  278. 

See.  1085.  The  affldayit.— There  must  be  filed  with  the 
petition  a  separate  affidavit  for  the  delivery  of  property  to 
plaintiff,  which  must  contain  a  description  of  the  property 
claimed,  stating  that  the  plaintiff  is  the  owner  or  has  an  in- 
terest therein;  and  if  the  ownership  or  interest  is  special  or 
partial,  the  facts  must  be  stated,  also  that  the  property  is  wrong- 
fully detained  by  the  defendant;  that  it  was  not  taken  on 
process  issued  against  the  plaintiff,  and  is  not  claimed  by  him 
"nder  a  title  acquired  mediately  or  immediately  by  transfer 
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from  one  from  whom  such  property  had  been  taken  by  exe. 
oution,  order  or  process,  nor  for  a  tax ;  or  if  taken  on  such 
process,  that  the  property  was  exempt  from  execation  ex- 
pressly, or  upon  demand  or  selection  by  the  plaintiff.^  A  writ 
oannot  issue  without  a  proper  aflSdavit,'  but  it  forms  no  part 
of  the  pleadings.'  The  requirement  as  to  what  the  affidavit 
shall  contain  is  imperative,  and  all  the  facts  must  be  sworn  to 
before  the  action  can  be  maintained/  It  may,  upon  notice, 
be  amended,*  in  furtherance  of  justice,  upon  proper  terms,*  at 
any  time  before  trial  or  on  trial,^  and  the  truth  of  its  allega- 
tions may  be  inquired  into  by  motion.'  If  the  affidavit  is 
defective,  the  defendant  may  move  to  dismiss,  in  which  case 
an  amendment  may  be  made;  and  unless  objection  be  taken 
to  the  affidavit,  the  same  cannot  thereafter  be  raised  in  a  pro- 
ceeding in  error.' 
Sec.  1086.  Affidavit  In  replevin  by  attorney.— 

D.  0.  B.,  being  duly  sworn,  says  he  is  the  attorney  [<?r, 
agent]  of  plaintiff  in  this  action,  duly  authorized  in  the  prem- 
ises, and  the  property  to  recover  possession  of  which  this 
action  is  brought  is  described  as  follows,  to  wit :  The  entire 
stock  of  jewelry,  watches,  clocks  and  silverware  and  plated 
ware  and  all  goods  in  the  store  occupied  by  said  N.  0.,  on  the 
east  side  of  M.  street,  L.,  Ohio;  also  one  show-case  and  all 
the  fixtures  to  said  store ;  also  one  Hall's  fire-proof  safe  in 
said  store ;  also  one  window  show-case  and  one  large  regulator 
clock. 

The  plaintiff  is  the  owner  thereof  as  mortgagee.  Said 
property  is  wrongfully  detained  from  plaintiff  bv  defendants. 

Said  property  was  not  taken  on  process  issued  a^nst  this 
plaintiff  nor  for  a  tax.  D.  0.  B. 

Sworn  to  before  me  and  subscribed  in  my  presence  this 

day  of ,  18 — ,  etc.,  as  in  Fourth  Subdivision  in  R.  S.,  sec. 

'5895.  A  B. 

Mote.—  From  Oskamp  ▼.  Carman,  Supreme  Conr^  uoreportedL 

Sec.  1087.  Affidavit  by  one  member  of  firm. — 

P.  M.  K.,  being  duly  sworn,  deposes  and  says  that  he  is  one 
of  the  members  of  the  firm  composed  of  J.  H.  L.  and  P.  M.  K., 

1 88  O.  L.  278 ;  Whittaker*8  Ohio  »  Van  Halen  ▼.  Bidgewaj,  1  W.  L. 

Civ.  Code,  p^  400  (4th  Rev.  ed).  M.  280. 

>Xenia  Twine  &  G  Ca  v.  Hooven,  •  Gaiser  v.  Van  Heim,  8  O.  C.  C.  120. 

25  W.  L.  R  la  '  Cobbey  on  Replevin,  sec.  560. 

*  Hoisington  v.  Armstrong,  22  Kan.  ^  Xenia  Twine  So  C.  Ca  v.  Hooven, 
110.  25  W.  L.  B.  10. 

♦  Westenberger  V.  Wheaton,  9  Kan.  •GaiBHf  v.  Van  Heim,  8  O.  C  C 
169.  1    >- 
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partners,  doing  business  nnder  the  firm  name  and  style  of 
J.  H.  L.  &  Co.,  and  this  afllant  further  deposes  and  says : 

1st.  That  said  J.  H.  L.  et  al.  are  the  owners  of  the  follow- 
ing described  property,  to  wit :  Fifteen  bales  of  gunny  bag- 
ging and  one  coil  and  two  bales  of  manilla  rope  of  the  value 
of  about  $ . 

2d.  That  said  J.  H.  L.  et  al.  are  entitled  to  the  immediate 
possession  of  said  property. 

8d.  That  said  property  is  wrongfully  detained  by  one 
E.  P.  W.  and  E.  B.  P. 

4th.  That  the  said  property  was  not  taken  in  execution  on 
any  order  or  judgment  against  said  J.  H.  L.  et  a2.,  or  for  the 
payment  of  any  tax,  fine  or  amercement  assessed  ajrainst 
them,  or  by  virtue  of  an  order  of  delivery  i»3ued  in  replevin, 
or  any  other  means  or  final  process  against  them,  or  other  grounds 
in  R.  S.,  sec.  5815. 

Note.— From  Wilmot  v.  Lyon,  49  0.  S.  296. 

See.  1088.    Affidavit— Ordinary  form.— 

\(ja'j^ion.l^ 

A.  B.,  being  duly  sworn,  upon  his  oath  says: 

That  he  is  the  plaintiff  in  the  above-entitled  cause. 

That  he  is  [the  owner  of  and]  lawfully  entitled  to  the  pos- 
session of  the  following  personal  property,  to  wit :  One  bay 
horse,  six  years  of  age,  with  white  star  in  forehead  and  white 
hind  feet,  called  and  known  as  '*  Longfellow." 

That  said  horse  has  not  been  taken  on  process  issued  against 
plaintiff,  and  is  not  claimed  by  him  under  a  title  acquired 
mediately  or  immediately  by  transfer  from  one  from  whom  such 
property  had  been  taken  by  such  execution  order  or  process,  nor 
for  a  tax  [otj  that  the  same  was  seized  and  is  held  by  the  de- 
fendant under  an  execution  issued  from  the  court  on  a 

judgment  recovered  therein  by  one  R.  D.  against  the  afliant,  but 
said  property  is  exempt  from  execution]. 

That  said  horse  [has  been  wrongfully  taken  and]  is  unlaw- 
fully detained  by  the  defendant. 

That  said  horse  is  of  the  value  of dollars,  and  is  now 

detained  in county,  state  of  Ohio.  A.  B. 

[Jurat,'] 

Note.— R  a,  8ea5815L 

See.  1089.  The  delivery  bond.—  As  the  law  in  Ohio  now 
stands,  the  property  cannot  be  delivered  to  the  plaintiff  until 
after  the  expiration  of  five  days  from  the  time  it  is  taken,  and 
until  the  plaintiff  has  executed  an  undertaking  conditioned 
that  the  plaintiff  shall  prosecute  the  action  and  return  the 
property  taken  or  pay  the  value  assessed  if  judgment  be  ren- 
dered against  him,  at  the  election  of  the  defendant,  as  well  as 
all  damages  which  may  be  assessed.^    The  interest  of  the 

>  8S  O.  L  278 ;  Whittakert  Ohio  Civ.  Code,  p.  461  (4th  Rev.  ecL). 
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defendant  in  the  property  taken  vests  in  the  plaintiff  only 
conditionally  upon  bis  giving  bond.  If  the  defendant  elects 
to  have  the  property  returned,  he  is  entitled  to  do  so,  but 
most  elect  to  take  all  or  none.^  The  role  early  laid  down  and 
frequently  asserted  in  practice,  that  the  bond  takes  the  place 
of  the  property,  is  well  founded,'  and  is  not  changed  by  the 
new  enactment.'  It  takes  the  place  of  the  property,  however, 
only  to  the  extent  of  the  interest  of  the  defendant  in  replevin/ 
The  right  of  the  defendant  to  retain  the  property  can  only  be 
exercised  in  strict  accord  with  the  terms  of  the  statute.  The 
reason  of  the  provision  prohibiting  the  of9cer  from  delivering 
the  property  to  the  plaintiff  until  after  the  expiration  of  five 
days  is  to  give  the  defendant  an  opportunity  to  make  his 
election  within  that  period,  which  must  be  done  or  his  rights 
under  the  statute  are  gone.  If  he  fails  to  make  the  election 
within  that  period,  he  cannot  compel  the  plaintiff  to  return 
the  property  until  the  determination  of  the  suit,  as  his  right 
of  election  is  forever  gone,*  and  he  is  remitted  for  his  rights  to 
the  bond  given  by  the  plaintiff. 

Sec.  1090.  The  redelivery  bond.—  The  defendant  is  given 
the  right  at  any  time  within  five  days  after  the  issuance  of 
the  writ  to  elect  to  retain  the  property  upon  the  condition 
that  he  shall  execute  an  undertaking  to  the  plamtiff  that  he 
will  return  the  property  or  pay  the  value  assessed,  at  the 
election  of  the  plaintiff,  as  well  as  to  pay  all  damages  and 
costs  if  the  suit  be  decided  against  him.*  The  defendant  may 
elect  to  take  the  property  at  the  end  of  the  litigation  by  serv- 
ing notice  upon  the  ofiScer  within  ten  days  after  the  seizure 
that  he  will  so  demand  it.^  But  he  cannot  elect  to  take  part 
only.' 

Sec.  1091.  The  answer. —  The  code  has  not  materially  de- 
parted from  the  common-law  system  of  pleading  in  this  action, 
and  a  defendant  may  therefore,  under  a  general  denial,  raise 

1  Simper  v.  White,  7  O.  a  G  803.  »Himt  v.  Williams,  7  O.  G  G  224. 

'Smith  ▼.  McGregor,  10  O.  a  461;  ^SS  O.  K  274;  Whittaker's  Ohio 

Crittenden  v.  Single,  14  O.  a  185;  Civ.  Code,  pp.  462-68  (4th  Rev.  ed.). 

Carty  v.  Fenstemaker,  14  O.  a  463.  ?  Hunt  ▼.  Williams,  7  O.  G  G  224; 

«  Knight  V.  Kinney,  7  O.  C.  G  69  88  O.  L.  27a 

(1893) :  88  O.  L.  27a  8  Simper  v.  White,  7  G  G  G  70& 

*  Smith  V.  McGregor,  10  O.  a  461 ; 
Lugenbeal  ▼.  Lemert,  42  O.  a  1. 
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an  issue  npon  any  material  allegation  in  the  petition,  and  in- 
troduce evidence  barring  the  action;^  and  is  not  subject  to  a 
demurrer  for  want  of  a  statement  of  facts.*  In  fact  the  whole 
question  of  ownership  may  be  investigated  under  it.'  A  de- 
fendant may  show  that  as  an  ofBcer  he  levied  upon  the  goods 
at  the  suit  of  a  creditor  of  one  from  whom  the  plaintiff  ob- 
tained them,  and  that  the  transfer  to  the  latter  was  fraudu- 
lent and  void  as  against  creditors ;  ^  or  an  oflScer  may  prove 
that  he  levied  upon  the  property  under  a  writ  of  execution.' 
It  raises  the  issue  not  only  of  the  right  of  possession,  but  of 
avery  collateral  fact  necessary  to  establish  the  same  as  well ; ' 
and  title  in  a  stranger  may  be  shown  even  though  not  con- 
nected with  the  defendant^  An  answer  that  the  defendant 
does  not  lawfully  detain  the  goods  and  chattels  raises  an  issue 
as  to  the  right  of  plaintiff  to  the  property  and  possession.' 
And  under  a  denial  of  possession  a  defendant  may  show  that 
although  he  had  a  right  of  possession  he  had  waived  it  by 
agreement*  In  an  action  by  a  mortgagee,  a  defendant  under 
a  denial  may  prove  a  sale  of  the  property  to  him  by  the 
plaintiff  subsequent  to  the  execution  and  delivery  of  the  mort- 
gage, and  his  refusal  to  take  the  goods  and  pay  the  contract 
price.^  There  is  a  conflict  in  the  rulings  of  two  courts  of  in- 
ferior jurisdiction  as  to  whether  a  plea  of  non  detinet  is  a  valid 
defense,  under  which  it  may  be  shown  that  the  defendant 
does  not  in  fact  detain  the  property,  and  as  to  whether  or 
not  it  raises  any  question  of  title.^^    An  action  cannot  be  de- 

1  School  District  ▼.  Shoemaker,  6  Wedge  wood,  25  Neb.  288;  Rodgera  ▼• 

Neb.  86;  White  v.  Genmey,  47  Kan.  Oraham,  86  Neb.  780;  56  N.  W.  Rep. 

74t  848  (1898). 

*  Carman  ▼•  Roes,  64  OaL  847.  *  Moravee  ▼.  Buckley,  11  W.  L.  a 

'Bank  ▼.  Bain,  80  Neb.  294;  80  226;  10  O.  a  444;  12  O.  &  112L 

N.  W.  Repi  64;  Cool  v.  Roche^  15  •Aultman  ▼.  Stickler,  21  Nefai  78; 

Neb.  24;  Richardson  ▼.  Steel,  9  Neb.  Kennedy   ▼.    Shaw,    88    Ind.    474; 

48&    C/.  Richardson   t.  Smith,  89  Sparks  ▼.  Heritage,  45  Ind.  66L 

CaL  68a    It  puts  in  issue  every  aUe-  ^  Griffin  ▼.  Railroad  Ca,  101  N.  Y. 

gation  in  the  pleading  which  itde-  848;  Lane  ▼.  Sparks,  75  Ind.  278; 

nies  and  cannot  be  considered  as  a  McKyring  v.  Bull,  16  N.  Y.  297. 

negative  pregnant    German  Amer-  *  Moore  v.  Kepner,  7  Neb.  291. 

lean  Bank  v.  White^  88  Minn.  47t  •  Timberlake  v.  McCarthers,  8  Am. 

« Bailey  v.  Swain,  46  a  a  657;  Law  Rec.  7ia 

Taylor  V.  Grever,  6   O.  CL  C  271;  i^Deford  v.  Hutchinson,  45  Kan.  81& 

Oaks  V.  Wyatt,  10  O.  844 ;  Farrell  v.  n  Shearer  v.  Btattler,  1  W.  Ia  M. 

Humphrey,    12   a    118;  MerriU  T.  817;  KeUy  v.  Blakly,  2  W.  Ia  M.  16t 
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feated  by  an  assignment  of  the  property  by  the  defendant  for 
the  benefit  of  creditors.^ 
Sec.  1092.  Answer  by  sheriff.— 

}ti(m.'] 

defendant  for  his  defense  herein  says  that  at  the  time 
of  the  commenoement  of  this  suit  he  was  the  duly  elected  and 

qualified  sheriff  of  said county;  that  at  the  time  of  the 

commenoement  of  this  action,  he,  as  such  sheriff,  held  three  sev- 
eral writs  of  execution,  one  in  favor  of  R,  W.  &  Co.,  against 
J.  D.  J.  and  J.  E.  8.,  for dollars  and  costs  of  suit,  upon  a 

J'udg^ment  rendered  in  favor  of  said  R,  W.  &  Oo.  against  said 
r.  D.  J.  and  J.  E.  8.,  rendered  by  the  court  of  common  pleas 

of  county,  Ohio, ,  18 — ;  one  in  favor  of  L.  ST.  Y. 

aminst  the  said  J.  D.  J.,  upon  a  transcript  filed  in  the  clerk's 

office  of  said county,  for  the  sum  of dollars  and 

costs  of  suit ;  one  in  favor  of  E.  P.  against  the  said  J.  D.  J., 

upon  a  transcript  filed  in  the  clerk's  office  of  said county, 

for  the  sum  of dollars  and  costs  of  suit. 

That  the  said  defendant,  before  the  commencement  of  this 
suit,  had  duly  levied  the  said  several  writs  of  execution  upon 
the  property  described  in  the  plaintiff's  petition  as  the  prop- 
erty of  said  J.  D.  J.,  and  the  same  was  at  the  time  of  such 
levy  the  property  of  said  J.  D.  J.,  and  that  by  virtue  of  said 
levy  the  defendant,  as  such  sheriff,  had  a  special  ownership  in 
said  property,  and  was  entitled  to  the  possession  of  the  same 
at  the  time  of  the  commencement  of  this  action. 

Defendant  therefore  asks  judgment  against  the  said  plaint 
iff  for  the  value  of  the  property  describea  in  the  said  plamtiff's 
petition,  together  with  costs  of  suit,  and  for  all  proper  relief. 

Sec.  1093.  Answer  that  defendant  was  in  possession  as 

agent  and  that  action  was  commenced  without  cause. — 

E.  P.  W.,  one  of  the  defendants,  for  his  answer  says  he  de- 
nies all  the  allegations  contained  in  plaintiffs'  petition.  ^  And 

further  answering,  he  says  that  on  or  about ,  18 — ,  he 

was,  as  agent  for  S.,  F.  &  Co.  and  ten  others,  in  the  lawful  pos- 
session of  fifteen  bales  gunny  bagging  and  one  coil  and  two 
bales  of  manilla  rope,  of  all  whicn  plaintiffs  deprived  him 
by  process  issued  in  this  case.  That  this  action  was  com- 
menced without  any  reasonable  or  probable  cause  and  mali- 
ciously, and  thereby  this  defendant  and  those  represented  by 
him  suffered  damages  in  excess  of  the  actual  value  of  said 
articles  so  replevied.    This  defendant  says  that,  including  the 

value  of  said  articles,  he  has  been  damaged  in  the  sum  of 

dollars,  for  which  he  prays  judgment  against  plaintiffs. 

E.,  l5.  &  S.,  Defendants'  Attorneys. 

NoiX— From  Wilmot  ▼.  Lyon,  49  O.  a  297. 

1  CoUier  v.  Bickley,  88  O.  a  59a 
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sefobmahon,  rescission  and  cancellation. 


Hea  1091  Flurties  to  aotionB  forrefor- 
mation, 

lOML  Befonnation  —  The  peti- 
tion. 

1(19(1  Instrument  may  be  re- 
formed and  enforced  in 
same  action. 

1097.  Petition  for  reformation  of 
deed  as  to  description. 

1096.  Beformation  — Defenses. 

1099.  Parties  to  actions  for  re- 
scission and  cancella- 
tion. 

llOOi  Rescission  and  cancella- 
tion —  The  petition. 


IIOL  Petition  to  cancel  deed 
made  by  illiterate  person. 

1109L  Petition  by  grantee  to  re- 
scind sale  for  want  of 
title  in  grantor. 

1108L  Petition  to  rescind  con- 
tract for  sale  of  land. 

1101  Petition  by  vendee  against 
▼endor  to  set  aside  an 
agreement  relating  to 
lands  on  the  ground  of 
defect  of  title  —  (Frauds 

HOB.  Petition  to  annul  stock 
subscription. 

1100.  Answer  tiiat  contract  was 
rescinded. 


See.  1094.  Parties  to  aetlons  for  reformation. —  If  the 
action  is  brongbt  to  correct  a  misdescription  running  through 
the  deeds  of  several  prior  grantors,  each  grantor,  or  if  de- 
ceased their  heirs,  should  be  made  parties.^  A  grantee  may 
maintain  an  action  to  reform  an  erroneous  deed  in  his  own 
chain  of  title ;  *  in  such  an  action  by  the  grantee  who  has  sold  a 
portion  of  the  premises,  using  the  erroneous  description,  to  re- 
form the  same  he  should  make  his  own  grantee  a  party.'  If  a 
deed  be  copied  by  the  recording  oflScer  with  the  incorrect  de- 
scription, such  recorder  is  not  a  proper  party.^  But  relief  can- 


■Flanders  ▼.  McOlanahan,  24  la. 
486;  Thomas  ▼.  Kennedy,  24  la. 807; 
Witte  T.  Lockwood,  80  a  a  148; 
Pomeroy's  Rem.  871. 

>Gwyer  ▼•  Spaulding,  88  Nelx  678; 
00  N.  W.  Repi  eSl ;  Cox  ▼.  Ellsworth, 
18  Neb.  Wi;  Buzsby  v.  Littlefield,  81 
N.  H.  198;  May  ▼.  Adams*  58  Vt  74; 
Parker  ▼.  Starr,  21  Neb.  68a 

>  McLennan  t.  Johnson,  60  III  806. 
And  the  holder  of  an  equity  of  re- 


demption, not  barred  by  lapse  of 
time^  should  be  made  a  party  to  suit 
to  reform  a  deed.  Pierce  t.  Faunoe, 
47  Me  607. 

«King  ▼.  Bales,  44  Ind.  210.  Refor- 
mation may  be  had  on  the  ground  of 
mistake  not  only  between  the  imme- 
diate parties  but  also  against  creditors 
and  purchasers  who  hare  either  act- 
ual or  coDStructiTe  notica  Dozier  v. 
Mitchell,  66  Ala.  611 ;  Baskins  v.  Cal- 
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not  be  had  against  an  innocent  purchaser ;  ^  a  judgment  creditor, 
however,  is  not  such  a  purchaser.*  Beformation  may  also  be 
had  in  a  conveyance  between  husband  and  wife.' 

Sec.  1095.  Reformation  —  The  petition. —  Beformation  of 
instruments  is  based  upon  the  equitable  maxim  ^^  that  he  who 
seeks  equity  must  do  equity/'  and  the  one  Boeking  relief, 
therefore,  must  have  performed  all  acts  re^juired  of  him, 
and  must  stand  upon  an  equity  superior  to  that  of  the  party 
against  whom  relief  is  asked.^  The  causes  for  which  relief  is 
most  commonly  granted  are  mistake  and  fraud.  It  is  well 
settled  that  the  mistake  must  be  ordinarily  one  of  fact,*  al~ 
though  it  has  been  held  that  relief  may  sometimes  be  had 
where  the  mistake  made  is  in  the  legal  effect  of  the  instrument,* 
although  such  cases  are  rare.^ 

If  the  ground  of  relief  be  both  mistake  and  fraud,  the  peti- 
tion must  clearly  set  forth  the  facts  upon  which  each  of  such 
grounds  is  based.  Belief  cannot  be  had  against  fraud  when 
only  mistake  is  alleged  in  the  petition,  nor  can  relief  be  had 
on  ground  of  mistake  when  fraud  only  is  alleged.*  A  petition 
to  reform  an  instrument  upon  the  ground  of  mistake,  or  in 

hottn,  45  Ala.  683 ;  WiUiams  ▼.  Hatch,  O.  &  110.    See  Pitcher  v.  Hennessey, 

88  Ala.  888 ;  Berry  ▼.  Sowell,  73  Ala.  48  N.  Y.  415 ;  Beach's  Equity,  sec  540 ; 

14 ;  1  Story's  Equity,  165, 156 ;  Carver  Clayton  ▼.  Freet,  10  O.  &  544 ;  Thomp- 

T.  Lassallette,  57  Wia  338.  son  v.  Thompson,  18  O.  a  7a    See 

1  Lowe  ▼.  Allen,  68  Ga.  386 ;  Dav-  ch.  60,  sea  838^  Mistake. 

idson   ▼.    Davidson,    43   Ark.    863;  7  storrs  v.  Barker,  0  John.  Ch.  166i 

Burke  ▼.  Anderson,  40  Ga.  585.  See,  also,  Leavitt  ▼.  Palmer,  8  N.  Y. 

2  Burke  v.  Anderson,  supra;  Lowe  10 ;  &  a,  51  Am.  Dea  888 ;  Jordan  v. 
T.  Allen,  8upra,  Stevens,  51  Ma  78 ;  a  a,  81  Am.  Dec. 

>  Highland  v.  Highland,  19  Oreg.  656 ;  Bint  v.  Wilson,  38  CaL  683 ;  a  a, 

61 ;  Parker  v.  Parker,  88  Ala  863.  87  Am.  Dea  143. 

^Conaway  ▼.  Gore,  34  Kan.  880.  8  Stephens  ▼.  Murton,  6  Oreg.  193; 

« Welles  ▼.  Yates,  44  N.  Y.  535;  Brintnall  t.  Briggs,  54  N.  W.  Bep.  681 

Hoy  ▼.  Insurance  Ca,  77  N.  Y.  385 ;  (Iowa,  1893);  Michael  t.  Kilmer,  76 

Smith  ▼.  Jordan,  18  Minn.  364 ;  &  a,  N.  Y.  86 ;  Rushton  t.  H^llett^  8  Utali, 

97  Am.  Dec.  383;  Kilmer  v.  Smith,  377;  80  Paa  Rep.  1014.    See  Higgins 

77  N.  Y.  336;  a  a,  88  Am.  Rep.  618;  v.  Parsons,  65  CaL  380;  Williams  v. 

Turner  v.  Shaw,  0  Am.  St  Repi  810;  Huyck,  71  la.  459;  Taylor  ▼.  Dev- 

Beach's  Equity,  544;  Bom  v.  Scren-  erell,  48  Kan.  469:  8  Pomeroy's  Eq.. 

keisen,  110  N.  Y.  56.  sea    1876;    Leigbton    ▼.  Grant    30 

*  EvantB  ▼.  Strode,  11  O.  480;  a  a.  Minn.  845.    Fraud  on  one  side  and 

88  Am.  Dec  744;  Horst  ▼.  Dague^  84  mistake  on  the  other  will  authorize 

O.  &  876 ;  Rindskoff  v.  Donan,  38  relief.  Wells  ▼.  Yates,  44  N.  Y.  635. 
O.  &  530;  Globe  Ina  Ca  ▼.  Boyle,  31 
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deed  upon  any  ground,  must  allege  the  facts,  by  stating  the 
transaction  as  it  actually  occurred,  that  the  parties  truly  agreed 
to  do  something,  and  that  the  mistake  did  not  occur  from  the 
negligence  or  carelessness  of  the  plaintiff.^  Even  one  who  has 
carelessly  executed  a  deed  under  a  fraudulent  misrepresentar 
tion  may  have  relief  against  the  grantee,  bat  not  against  a 
subsequent  innocent  purchaser  for  value.*  A  petition  which 
does  not  contain  an  averment  that  the  mistake  was  mutual  is 
fatally  defective.'  An  allegation  that  it  was  the  mutual  un- 
derstanding and  intention  of  the  parties  that  the  land  in  con- 
troversy should  be  described  and  conveyed  by  the  deed  has 
been  held  sufScient ;  *  and  so  with  a  statement  that  the  grantor 
and  grantee  were  ignorant  of  its  contents.*  It  is  not  neces- 
sary to  aver  that  the  rights  of  third  persons  have  not  inter- 
vened, as  the  law  will  not  presume  that  any  such  rights  have 
accrued.^ 

A  mistake  in  the  description  will  be  corrected  not  only 
against  mortgagors,  but  creditors  as  well.^  In  framing  alle- 
^tions  as  to  an  erroneous  description,  the  mistake  therein 
will  be  plainly  set  out  by  giving  the  true  and  false  description 
and  alleging  mistake."  An  averment  that  the  description  was 
different  from  that  mtended  by  the  parties  has  been  held  to 
be  sufScient  m  the  absence  of  a  demurrer.*  A  deed  may  be 
corrected  where  the  name  of  the  grantee  has  been  omitted  by 
mistake  or  inadvertence.^  Or  a  mistake  of  a  scrivener,  by  in- 
serting a  stipulation  to  the  effect  that  the  grantor  assumed 

1  Highland  v.  Highland,  19  Oreg.  N.  Y.  &  84;  a  a,  68  Hun,  990.    See, 

51;   Lewis  y.  Lewis,  6  Oreg.  169;  also^  Schoonover  v.  Dougherty,  66 

Meier  v.  Kelley,  20  Oreg.  86;  20  Pac.  Ind  46a 

Bepi  78 ;  Roundy  ▼.  Kent,  75  la.  662 ;       >  Nicholson  y.  Caress,  59  Ind.  89. 
Jackson  y.  Andrews,  59  N.  Y.  244.  *  Edwards  y.  Sams,  8  Bradw.  16a 

3Dayidsony.Dayidson,42Ark.862.        7  Strang  v.  Beach,  11  O.  a  283; 

>  Paine  V.  Jones,  75  N.  Y.  598 ;  Con-  Van  Thomiley  y.  Peters,  26  O.  a  471 ; 

awaj  y.  Gore,  24  Kan.  889;  Schoon-  Andrews  y.  Gillespie,  47  N.  Y.  487. 
oyer   y.   Dongher^,   65   Ind.   468;       'Ramsey  y.  Loomis,  6  Oreg.  867. 
Easter  y.  Seyerin,  64  Ind.  876 ;  Jack-       *  Newton  y.  Hull,  90  CaL  487. 
son  y.  Andrews,  59  N.  Y.  244.  i*  Strang  y.  Beach,  11  O.  a  288; 

^Seegelken  y.  Corey,98CaL92;  28  Goshorn  y.  Parcell,  11  O.  a  641; 

Paa  Rep.  849.    The  plaintiff  must  Hitesman  y.  Donnel,  40  O.  a  287. 

clearly  establish  the  intention  which  See  Clements  y.  Noble,  40  O.  a  41 ; 

he  claims  to  be  concurrently  in  the  Neinenger  y.  States  60  O.  a  894 ;  84 

minds  of  the  parties  at  the  time  of  N.  R  Rep.  68a 
the  execution.    Roberts  y.  Derby,  28 
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and  agreed  to  pay  a  mortgage,  may  be  relieved  against,  even 
though  the  purchaser  is  ignorant  of  the  mistake  antil  suit  is 
brought.^  And  a  deed  may  be  so  reformed  as  to  make  it 
inolade  a  portion  of  the  premises  erroneously  omitted,*  or  to 
convey  a  life  estate  instead  of  a  fee-simple ; '  or  a  defectively 
acknowledged  deed  may  be  reformed  by  enlarging  a  life  estate 
into  a  fee-simple/  A  mistake  in  making  a  deed  is  considered 
as  having  been  made  at  the  time  when  the  agreement  was 
entered  into,  and  not  at  the  time  of  the  execution  and  deliv- 
ery of  the  deed.* 

A  grantee  of  a  purely  voluntary  deed  supported  by  no  con- 
sideration cannot  have  it  reformed ;  *  nor  can  an  instrument 
be  reformed  so  as  to  include  therein  a  contemporaneous  oral 
agreement,  unless  fraud,  accident  or  mistake  be  alleged ;  ^  nor 
can  the  fact  that  purchase-money  was  not  furnished  equally 
by  two  joint  purchasers  be  made  a  ground  for  the  reformation 
of  a  deed  in  a  collateral  proceeding  where  such  reformation  is 
not  an  issue;'  nor  can  a  mistake  of  a  scrivener  in  omitting  a 
reservation  be  corrected  if  it  will  prejudice  a  lien-holder  whose 
debt  has  been  contracted  upon  the  faith  of  the  vendee's  owner- 
ship.* A  demand  for  the  reformation  of  a  deed  should  be 
made  upon  the  grantee  before  commencing  the  action.^*  Ad 
allegation  that  the  plaintiffs  were  ignorant  and  illiterate  per- 
sons, and  did  not  understand  the  meaning  of  the  language 
used,  is  not  of  itself  suflScient  to  support  an  action  for  ref- 
ormation.^^ In  an  action  to  reform  a  deed  on  the  ground  of 
mistake  in  the  omission  of  words  of  iuheritance,  the  petition 

I  Adams  t.  Wheeler,  12d  Ind.  251.  •  Lough  y.  Michael,  17  a  E.  Rep. 

aCritchfield  y.  Klein,  39  Kan.  721 ;  181  (W.  Va.,  1898).    The  act  of  an 

Taylor  y.  Deverell,  43  fi^an.  469.  agent  in  drawing  a  deed  which  fails 

>  Clayton  y.  Freet,  10  O.  S.  646.  to  include  a  reservation  is  the  act  of 

*  Ormsby  r.  Long  worth,  11  O.  S.    his  principal,  hence  mutual,  and  may 
668.  be   relieved  against     Warwick   v. 

>  Cleghom  y.  Zumwalt,  83  CaL  166.    Smith,  187  111.  604 

•Conaway  y.  Gore,  24  Kan.  889;  i<»  Pope  joy  v.  MUler,  82  N.  E.  Rep. 

Waite  y.  Smith,  92  HI  886 ;  Gwyer  718 ;  188  Ind.  19 ;  Aztel  y.  Chaae^  77 

y.  Spaulding,  88  Neb.  678;  60  N.  W.  Ind.  74;  Koons  v.  Blantan,  129  IncL 

Rep^  681  (1891).  888 ;  27  N.  E.  Rep.  884. 

7  Brintnall  v.  Briggs,  64  N.  W.  Rep.  n  Archer  v.  Lumber  Ox,  88  Pac. 

681  (la.,  1898).  Rep.  626  (Oreg.,  1898).    Otherwise,  if 

*  Thompson  v.  Peak,  17  8.  E.  Rep.  the  action  was  taken  upon  the  ad- 
46  (a  C,  1898).  vice  of  counsel.    Id. 
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shoald  state  that  at  the  time  of  the  execution  it  was  the  in- 
tention to  create  an  estate  in  fee-simple,  and  that  the  parties 
were  ignorant  of  its  precise  contents.^  A  defendant  in  an 
action  for  the  recovery  of  real  property  may,  notwithstand- 
ing such  action,  prosecute  a  suit  to  correct  mistakes  in  the 
deeds  under  which  the  parties  claim.* 

See.  1096.  Instrament  may  be  reformed  and  enforced  in 
same  action.—  A  contract  may  be  reformed  and  enforced  in 
the  same  action,'  or  relief  granted  on  the  same  as  reformed,^ 
although  it  is  not  ordinarily  the  function  of  equity  to  restore 
the  plaintiff  to  what  he  has  lost  by  mistake  or  fraud,  but  to 
reform  the  instrument  so  as  to  enable  him  to  assert  his  rights 
at  law.  Beformation  is  therefore  an  auxiliary  proceeding;* 
and  the  instrument  must  first  be  reformed  before  recovery 
can  be  had  thereon.*  A  rule  has  been  adopted  that  where  an 
issue  at  law  is  raised  as  well  as  an  equitable  one,  the  court 
may  properly  first  dispose  of  the  equitable  issue  before  de- 
termining the  legal  one,  which  would  certainly  be  applicable  to 
a  case  where  reformation  was  asked.'  The  method  of  trial  of 
each  issue  is  of  some  importance.  It  may  be  essential  that 
the  equitable  cause  of  action  be  first  disposed  of,  especially 
when  the  legal  cause  of  action  necessarily  depends  upon  the 
existence  of  the  equitable  cause.  It  may  be  that  the  equitable 
cause  will  defeat  the  legal  one.'  It  must  be  remembered  that 
a  rule  prevails  that  the  mode  of  trial  is  governed  by  the  pri- 
mary relief  prayed  for.* 

1  Nicholson  y.  Caress,  59  Ind.  S9.  final  relief  songht  entitleB  the  plaint* 

'  Witte  y.  Lockwood,  89  O.  8. 141.  IfiF  to  a  jury  trial,  it  would  seem  from 

>  Railroad  Ckx  y.  Steinfeld,  43  O.  S.  the  fact  that  reformation  is  purely 
449 ;  Globe  Ins.  Ca  y.  Boyle,  21  O.  &  a  provisional  remedy,  and  entirely 
119;  Evants  y.  Strode,  11  O.  480.  within  the  province  of  equity,  that 

« Davenport  v.  Sovil,  6  O.  a  459;  the  right  thereto  should  first  bees- 
White  y.  Denman,  1  O.  8.  110 ;  In-  tablished  by  the  court 
surance  Ga  v.  Williams,  89  O.  a  584  ^Sheeful  v.  Mnrty,  80  O.  a  5a 

>  Gardner  v.  Moore,  75  Ala.  894-9;  "Buckner  y.  Hear,  26  O.  a  514. 
Conner  v.  Armstrong,  86  Ala.  262.  The  proceedings  on  the  legal  cause 

^Popejoy  V.  Miller,  82  N.  K  Rep.  should  be  stayed  until  the  determina- 

718 ;  188  Ind.  19.    In  this  case  issue  tion  of  the  equitable  cause.    Massie 

was  joined  by  general  denial  in  an  v.  Stradford,  17  O.  a  596.    See  sea 

action  for  the  recovery  of  property,  586. 
and  trial  was  had  to  the  court,  and  a       *  Ante^  sec  586L 
special  finding  of  facts.    Where  the 
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Sec.  1097.  Petition  for  reformation  of  deed  as  to  descrip- 
tion.— 

[CaptionJ] 

On  the day  of ,  18 — ,  in  consideration  of  the  sum 

of dollars,  plaintiff  sold  and  conveyed  unto  A.  B.  the 

following  described  premises:  [Sere  give  correct  description 
of  premises,'] 

That  on  the day  of ,  18 — ^  plaintiff  executed  and 

delivered  to  the  said  A.  B.  a  deed  of  conveyance,  thereby  in- 
tending to  convey,  and  which  the  parties  thereto  supposed 
did  convey,  the  premises  hereinbefore  described  to  the  said 
A.  B.,  whereas  in  fact,  by  the  mutual  mistake  of  both  the 
grantor  and  the  grantee,  the  description  in  said  deed  of  con- 
veyance was  as  follows:  [ffere  give  erroneotcs  description  as 
contained  in  deed.] 

That  before  the  bringing  of  this  action  plaintiff  informed 
the  defendant  of  said  mistake  and  requested  him  to  correct 
the  same,  which  the  defendant  failed  and  neglected  to  do. 

Plaintiff  therefore  prays  that  said  deed  of  conveyance  may 
be  reformed  so  as  to  describe  said  premises  correctly,  as  first 
described  herein,  and  for  such  other  and  further  relief  as  may 
be  proper  in  the  premises. 


NOTSL —  Mistake  as  to  description  may^be  corrected  as^  against^  grantor 

spresentatiyes.    Broadi  _        ' 

must  be  clear.    Joung  y.  Weyand,  14  W.  L.~B.  148;  Potter  y.  Potter,  27 


and  his  representatiyes.    Broadwell  y.  Phillips,  80  O.  S.  255.    The  proof 


O.  a  84;  Gwyer  y.  Spaulding,  88  Neb.  578;  50  N.  W.  Rep.  681 ;  Roberts  y. 

Derby,  28  N.  Y.  a  84;  Warwick  y.  Smith,  187  III  504.    Mutual  deeds  made 

.  by  parties  at  the  same  time  may,  for  the  purpose  of  determiuing  the  inten- 


tion of  the  parties,  be  regarded  as  a  single  transaction.    Smith  y.  Turpin,  20 

ing  ca 
Conover,  7  O.  a  99. 


O.  a  478.    Intention  of  we  parties  cannot  be  made  to  take  the  place  of  a 
controlling  call  in  a  deed,  or  to  contradict  the  description.    McCafferty  y. 


Sec.  1098.  Beformation  —  Defenses. —  Where  a  defendant 
in  an  action  to  correct  a  mistake  in  a  conveyance  states  in  his 
answer  that  he  made  a  mistake  in  the  contract  of  sale,  and 
that  the  property  he  intended  to  sell  wets  that  described  in  the 
conveyance,  and  asks  to  have  the  contract  reformed,  this  does 
not  constitute  a  defense  unless  he  also  states  that  there  was  a 
mistake  upon  the  part  of  the  plaintiff.^  A  person  who  has 
knowledge  of  a  mistake  and  of  the  ignorance  of  the  other 
party  but  remains  silent  cannot  defeat  a  reformation  upon 
the  ground  that  the  mistake  was  not  mutuaL'  As  a  court  will 
not  reform  an  instrument  which  cannot  be  enforced,  the  fact 
that  a  deed  or  contract  sought  to  be  reformed  cannot  be  en- 
forced is  a  good  defense.'    Any  state  of  facts  which  entitles  a 

1  Kreitz  y.  Frost»  5  AbU  Pr.  (N.  a)       >  Rosell  y.  Boeell,  109  Ind.  854 
277.  s  Olson  y.  Erickson,  42  Minn.  440. 
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person  to  reformation  of  an  instrument  may  be  regarded  as 
an  eqaitable  defense.^ 

Sec.  1099.  Parties  to  actions  for  rescission  and  cancella- 
tion.—  The  general  rule  applicable  to  this  class  of  actions  is 
that  all  persons  whose  rights  would  be  affected  by  the  cancel- 
lation or  rescission  of  the  instrument  should  be  made  parties 
defendant.*  In  an  action  to  set  aside  a  sheriff's  deed  the  pur- 
chaser and  not  the  sheriff  is  the  only  proper  party.'  All  grant- 
ees whose  title  is  assailed  should  be  made  parties;^  but  a  fraud- 
ulent grantor  is  not  a  necessary  party  to  an  action  against 
his  grantees  to  set  aside  a  conveyance  alleged  to  be  in  fraud  of 
his  creditors ;  ^  nor  are  the  creditors  or  fraudulent  grantees  who 
have  parted  with  their  interest  proper  parties.*  Nor  are  a  vendor 
and  vendee  united  in  interest,  within  the  meaning  of  the  statutes 
as  to  service,  but  they  are  necessary  parties  in  an  action  to  set 
aside  and  cancel  a  deed  on  the  ground  of  fraud.^ 

Sec.  1100.  Rescission  and  cancellation  —  The  petition. — 
An  instrument  may  be  canceled  on  the  ground  of  mistake, 
but,  unlike  the  rule  in  cases  of  reformation,  such  cancellation 
may  be  made  upon  the  ground  that  the  mistake  is  that  of 
only  one  party,  when  both  parties  may  be  placed  in  their  former 
position.*  Where  one  desires  to  rescind  a  contract  on  account 
of  the  fault  of  the  other  party,  he  should  give  notice  of  his 
purpose  to  rescind ;  *  and  if  the  rescission  be  sought  on  the 
ground  of  fraud,  the  plaintiff  must  offer  to  rescind  promptly 
upon  discovering  the  same.'*  But  where  a  contract  is  induced 
by  intoxication  no  formal  rescission  is  necessary."  A  court  may 

1  East  ▼.  Pedon,  lOS  Ind.  93.  may  be  reacinded  upon  discovery  of 

*  Pomeroy's  Code  Rem.,  sea  870.  mistake.    Byers  v.  Chapin,  2S  Ol  S. 

*  Draper  v.  Van  Horn,  15  Ind.  156.  800.  A  person  cannot  ask  a  rescis- 
And  all  parties  should  be  made  par-  sion  on  the  ground  of  fraud  to  which 
ties  to  an  action  to  set  the  same  aside,  he  is  a  party.  Goshen  Tp  ▼.  Shoe- 
Clemens  ▼.  Elder,  9  la.  272w  maker,  12  O.  S.  024.    A  contract  for 

*  Audubon  Ca  v.  Emigrant  Ca,  40  a  sale  and  conveyance  induced  by 
la.  460 ;  Mattaer  v.  Payne,  16  Fla.  a  mutual  mistake  may  be  rescinded. 
682.  Irwin  v.  Wilson,  46  O.  a  426,  and 

*  Potter  ▼.  Phillips,  44  la.  858 ;  Mo-  cases  cited.  For  false  representa- 
Cutchens  ▼.  Pigue,  4  Heisk.  565.  tions,  see  MuWey  v.  King,  89  O.  S.  491. 

*  Jackmanv.  Robinson,  64  Ma  289.       *  Seeds  v.  Simpson,  16  O.  &  821. 
7  Moore  t.  Chittenden,  89  O.  &  56a      ^^  Parmlee  v.  Adolph,  28  O.  a  la 

*  Benson  v.  Markoe,  87  Minn.  80;  n  Baird  y.  Howard,  51  O.  a  57;  81 
a  a,  5  Am.  St  Rep.  816.    A  contract    W.  I^  R  180. 
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in  its  disoretion  refuse  to  rescind  a  contract,  the  specific  execu- 
tion of  which  it  would  not  decree.  Yet  where  a  specific  exe- 
cution would  be  refused,  rescission  will  be  decreed.^  Where 
fraud  and  illegality  are  relied  on  for  cancellation,  the  specific 
acts  constituting  the  same  must  be  stated,  as  a  mere  general 
averment  presents  no  issue ; '  and  it  should  be  stated  when  the 
fraud  was  discovered.'  In  an  action  by  a  grantor  to  set  aside  a 
deed  on  the  ground  of  fraud,  he  must  allege  ownership  in  him- 
self. An  averment  that  at  the  time  of  the  execution  of  the  deed 
he  was  seized  in  fee-simple  and  the  owner  of  the  premises  is 
sufficient.*  Although  fraud  must  be  conclusively  proved  by  the 
one  alleging  it,  still  it  may  be  inferred  from  the  fact  that  the 
grantor  was  under  some  disability  or  influence  of  the  grantee, 
if  the  instrument  was  without  valuable  consideration.*  If  re- 
lief be  sought  upon  the  ground  of  fraudulent  representations, 
it  must  be  alleged  that  the  injured  party  relied  upon  them 
and  was  misled,*  as  a  bare  allegation  that  fraudulent  repre- 
sentations were  made  is  not  sufficient.''  Before  a  person  can 
rescind  an  instrument  he  must  divest  himself  of  all  benefits 
received,  and  restore  everything  to  the  other  party  if  that  be 
possible.'  But  this  does  not  apply  to  a  contract  founded  on 
an  illegal  consideration,  and  void  for  that  reason.' 

Where  a  joint  purchase  is  made  by  several  persons,  and  the 
vendor  procures  one  of  them  to  fraudulently  induce  his  asso- 
ciates to  buy,  the  remainder  may,  upon  discovering  the  fraud, 
have  the  sale  rescinded;  and  they  are  not  prevented  from  so 

lEirby  ▼.  Harrison,  2  O.  a  aa<S,  «Baagh  y.  Buckles,  3  O.  Q  Q  498 

8S8 ;  State  ▼.  Bon,  6  0. 886 ;  Higham  (Champaign  Ca,  1887)l 

T.  Harris,  108  Ind.  846;  Walkins  v.  'HorreU  ▼.  Manning,  6  Oreg.  4ia 

CoUins,  11  O.  81.  ^  Arnold  v.  Baker,  6  Neb.  184 ;  Mul- 

<  State  ex  reL  y.  WUliams,  89  Kan.  yey  y.  King,  89  O.  &,  491. 

517 ;  Pelton  y.  Bemis,  44  O.  &  61 ;  •  Anthony  y.  Day,  62  How.  Pr.  85 ; 

Ockendon  y.  Barnes,  48  la.  616 ;  Bliss  Dayton  Ins.  Ca  y.  Kelley,  24  O.  8. 

on  Ck>de  Pldg.  218-284;   Pomeroy's  845 ;  Keck  y.  Jenney,  1  Cley.  Rep.  90 ; 

Rem.  58a  Walker  v.  Pogue,  2  Ck>la  App.  149; 

>  Walker  y.  Pogne^  2  Cola  App.  29  Paa  Rep.  1017 ;  State  ex  rel.  y. 

149 ;  29  Pac.  Rep.  1017  (1892).    See  Williams,  89  Kan.  517 ;  Yeoman  y. 

chapter  on  Fraud.    And  the  whole  Lasley,  40  O.  S.  190.    See  Higby  y. 

instrument  must  be  rescinded.  Weed  Whittaker,  8  0. 201 ;  Bebout  y.  Bodle, 

y.  Page,  7  Wia  50a  88  O.  S.  50a 

*  Buckholz  y.  Grant,  15  Minn.  406 ;  *  Insurance  Ca  y.  Hull,  51 0.  &  270. 
Horrell  y.  Manning,  6  Greg.  4ia 
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doing  by  the  fact  that  they  have  repurchased  a  portion  of  the 
premises  sold  for  the  purpose  of  tendering  a  conveyance.^  In 
an  action  by  a  vendor  to  rescind  a  contract  for  the  sale  of  real 
estate  on  account  of  failure  to  pay  the  purchase-money,  the 
petition  must  contain  an  averment  that  a  valid  deed  has  been 
tendered  to  the  vendee,  conveying  to  him  all  the  land  accord- 
ing to  the  contract.'  A  petition  to  set  aside  a  deed  made  by 
a  person  of  unsound  mind  must  allege  a  disaffirmance  of  the 
deed  by  the  plaintiif  before  the  action  is  commenced,  as  such 
a  contract  is  only  voidable.'  If  an  infant  seeks  to  avoid  or 
cancel  a  deed  because  of  his  infancy,  he  must  show  affirma- 
tively in  his  petition  that  he  attained  the  age  of  majority  be- 
fore the  commencement  of  the  action.'  An  assured  may  seek 
a  rescission  of  a  contract  of  insurance  and  recovery  of  pre- 
miums paid  where  the  company  has  wrongfully  declared  the 
policy  forfeited.'  And  so  may  a  lessee  ask  a  rescission  of  a 
contract  for  the  sale  of  the  good  will  of  the  lessor,  notwith- 
standing the  lessee  has  been  defeated  in  an  action  to  enjoin 
the  violation  of  the  same.'  But  a  plaintiff  who  has  been  guilty 
of  negligence  cannot  have  a  rescission.' 

Sec.  1101.  Petition  to  cancel  deed  made  by  illiterate  per- 
son.— 

That  on  the  day  of ,  18 — ,  plaintiff  was  seized  in 

fee-simple  of  the  following  described  real  estate,  situate  in  the 
county  of y  and  state  of  Ohio:  [Dssoribs  it.] 

That  the  defendant  on  said  day  fraudulently  procured  and 
induced  plaintiff  to  execute  to  him  a  warranty  deed  of  said 

1>remi8e8,  conveying  the  same  to  him  in  fee-simple,  by  fraudu- 
ently  and  falsely  representing  to  plaintiff  that  said  deed  was  a 

mere  lease  of  said  premises  to  him  for  the  term  of years. 

That  plaintiff  was  at  the  time  illiterate  and  could  neither 
read  nor  write,  as  the  defendant  well  knew,  and  believed  and 
relied  upon  said  false  and  fraudulent  statements  of  the  de- 
fendant, and  was  therebv  induced  to  execute  said  deed,  be- 
lieving the  same  to  be  a  lease  as  aforesaid,  and  for  no  other 
purpose. 
That  plaintiff  has  received  no  consideration  for  said  convey- 

1  Yeoman  ▼.  Lesley,  40  O.  a  190.  v.  BerrjmaD,  128  Ind.  451 ;  24  N.  R 

*  Frink  y.  Thomas,  90  Oreg.  265 ;  Rep.  240 ;  Fay  y.  Burditt^  81  Ind.  48& 

25  Pac  Rep.  717  (1801X    See  Higby  « Irvin  v.  Irvin,  5  Minn.  61. 

y.  Wbittaker,  8  O.  901 ;   Hough  y.  >  Insurance  Ca  v.  Bernard,  88  O.  & 

Hunt,  2  O.  406.  450. 

>  Ashmead  ▼.  Reynolds.  127  Ind.  •  Gottschalk  y.  Witter,  25  O.  a  76L 

441:  26  N.  E.  Rep.  80  (1801);  Boyer  TCrist  v.  Dice,  18 O.  a  586. 
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ance  \pr^  defendant  paid  plaintiff  the  sam  of dollars  in 

consideration  of  the  execution  of  said  instrament,  which  plaint 
iff  accepted  as  part  payment  for  said  lease,  and  for  no  other 
purpose]. 

That  plaintiff  did  not  discover  that  said  instrument  was  a 

deed  until  the day  of ,  18 — ,  when  he  [tendered  to 

the  defendant  said  sum  of dollars  and]  demanded  a  re- 
turn and  cancellation  of  the  same,  which  was  refused. 

Wherefore  plaintiff  demands  that  said  deed  be  ordered  to 
be  delivered  up  and  canceled,  and  for  all  other  proper  relief. 

Sec.  1103.  Petition  by  grantee  to  rescind  sale  for  want 
of  title  in  grantor. — 

That  on  the day  of ,  18 — ^  in  consideration  of  the 

sum  of  %        ,  plaintiff  purchased  from  the  defendant  the  fol* 

lowing  described  real  estate,  situated  in  the  county  of 

and  state  of  Ohio,  to  wit :  [Describe  itA    Plaintiff  paid  said 

defendant  the  sum  of  dollars,  and  executed  Lis  notes 

for  the  remainder  of  said  purchase-money  for dollars, 

payable  respectively  in  one,  two  and  three  years,  with  in- 
terest at per  cent,  per  annum  from  date. 

Defendant  falsely  and  fraudulently  represented  to  plaintiff 
that  he  was  the  owner  in  feensimple  of  said  real  estate,  and,  in 

consideration  of  the  payment  of  said dollars  and  giving  of 

said  notes,  agreed  in  writing  that  he  would,  on  the day 

of ,  18 — ,  by  a  good  and  sufficient  warranty  deed,  convey 

said  real  estate  in  fee-simple  to  plaintiff. 

Plaintiff,  having  no  knowledge  of  any  defect,  or  want  of 

title  in  the  defendant,  on  the day  of ,  18 — ,  entered 

into  possession  of  said  real  estate  under  said  contract,  and  held 
possession  of  the  same  until  the day  of ,  18 — . 

On  the day  of ,  18 — ,  plaintiff  demanded  of  the 

defendant  a  conveyance  of  said  real  estate,  which  he  refused. 

That  the  defendant  had  no  title  to  said  real  estate  at  the 
time  of  making  said  contract  of  purchase  aforesaid  and  does 
not  now  own  said  premises. 

That  none  of  plaintiff's  notes  to  the  defendant  are  due,  and 

on  the day  of ,  18 — ,  plaintiff  first  discovered  that 

the  defendant  was  not  the  owner  [in  fee-simple]  of  said  real 

estate,  and  immediately  [or,  on  the day  of ,  18 — \ 

tendered  to  the  defendant  the  rents  and  profits  of  said  real 
estate  for  the  time  he  had  so  occupied  the  same,  and  demanded 
a  return  and  cancellation  of  said  notes  and  the  payment  of  said 

sum  of dollars  so  paid  in  cash,  but  defendant  refused  to 

pav  the  same  or  to.  return  or  cancel  said  notes. 

Wherefore  plaintiff  asks  that  the  defendant  be  ordered  to 
return  said  notes  to  him ;  that  they  be  declared  canceled ;  that 

he  have  judgment  for  the  said  sum  of dollars,  so  paid  the 

defendant,  and  interest  thereon  from  the  date  of  its  payment, 
and  for  all  other  proper  relief. 
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Sec.  1103.  Petition  to  rescind  contract  for  sale  of  land. — 

That  on  the day  of ,  18 — ,  the  plaintiff  was  the 

owner  in  fee  of  the  following  described  premises,  viz. :  [de- 

9eriba  premuea]^  situated  in  the  county  of ,  in  the  state 

of . 

That  on  said  day  the  defendant  E.  F.  applied  to  the  plaint- 
iff and  stated  that  he  was  about  to  purchase  lands  in  the  vicin- 
ity of  the  above-described  prerais<  8  and  desired  to  purchase 
tlie  same,  and  thereupon  procured  from  the  plaintiff  the  fol- 
lowing option  for  the  purchase  of  said  premises,  to  wit:  [Or 
plead  substance  and  negative  terms,'] 

That  said  defendant  did  not  pay  the  money  as  provided  in 
said  proposition,  nor  comply  with  any  of  its  conditions,  and 
on  or  about  the day  of ,  18---,  the  plaintiff  and  de- 
fendant by  mutual  consent  abandoned  said  proposition. 

That  afterward,  and  on  or  about  the day  of ,  18 — y 

the  plaintiff  contracted  to  sell  an  undivided  half  of  said  prem- 
ises to  one  G.  H.  for  the  sum  of  $ — ^,  lands  in  that  vicinity 
having  become  greatly  enhanced  in  value  by  reason  of  the 
construction  of  a  railroad  through  that  portion  of  the  country, 
and  the  location  of  a  depot  on  said  land. 

That  on  the day  of ,  18 — ,  and  after  the  construc- 
tion of  said  railroad  and  the  location  of  said  depot  on  said 
land,  said  E.  F.  applied  to  the  plaintiff  and  offered  to  pay  him 
$  ,  and  to  give  security  for  the  deferred  payments,  which 
the  plaintiff  declined  to  receive  upon  the  ground  of  delay,  and 
that  the  formal  proposition  had  been  abandoned. 

That  thereafter,  and  on  or  about  the day  of j  18 — y 

said  defendant  E.  F.,  in  order  to  defraud  the  plaintiff,  wrote 
under  said  proposal  these  words :  '^  Proposal  accepted  this 

day  of ,  18 — ,  E.  F.,"  and  on  the  same  day  assigned 

the  same  to  I.  J.  and  K.  L.,  who  now  claim  that  the  same  is 
a  valid  contract  a^inst  the  plaintiff. 

That  the  plaintiff  is  in  possession  of  said  premises,  and  said 
proposal  ana  the  acceptance  written  thereunder  constitute  a 
cloud  upon  plaintiff's  title  to  the  same  and  greatly  depreciate 
the  value  thereof. 

Plaintiff  therefore  prays  that  the  said  proposal  and  accept- 
ance be  declared  null  and  void,  and  held  for  naught,  and  that 
the  cloud  thereby  cast  on  plaintiff's  title  to  the  said  premises 
may  be  removed,  and  for  such  other  relief  as  justice  and  equity 
may  require. 

Sec.  1104.  Petition  by  vendee  against  vendor  to  set  aside 

an  agreement  relating  to  lands  on  the  ground  of  defect  in 

title— (Fraud).— 

E  Caption,'] 
Formal  parts.]    That  on  or  about  the day  of , 

18 — y  a  certain  C.  D.,  of county,  Ohio,  pretending  to  be 
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seized  in  fee-simple  of  a  tract  of  land  in  said  ooonty,  and  to 
have  the  right  and  title  to  convey  an  absolute  and  aninoam- 
bered  estate  therein,  agreed  in  writing  with  plaintiff  to  sell 

him  the  aforesaid  land  for  the  sum  of dollars,  to  be  |>aid 

unto  the  said  C.  D.  by  plaintiff  as  soon  as  the  said  C.  D.  should 
execute  and  tender  unto  him  a  deed  of  conveyance  for  said 
land,  with  the  usual  covenants. 

That  plaintiff  caused  an  examination  to  be  made  of  the  title 
of  said  0.  D.  to  said  land,  and  has  discovered,  among  other 
things,  that  the  said  C.  D.  derives  his  title  to  said  land  from 

one  E.  F.  under  a  deed  of  conveyance  dated  the day  of 

,  18 — ,  and  recorded  in  the  recorder's  office  of  said  county ; 

and  plaintiff  is  advised  that  the  said  deed  is  inoperative  as  a 
legal  conveyance  of  title  to  said  land,  because  or  certain  de- 
fects in  the  certificate  of  acknowledgment  thereof,  as  will  be 
apparent  from  the  inspection  thereof,  in  this,  to  wit :  [State 
defects.] 

That  the  said  0.  D.  cannot  convey  unto  plaintiff  a  clear,  un- 
incumbered estate  in  fee-simple  to  all  the  land  mentioned  in 
the  aforesaid  agreement,  and  plaintiff  should  not  therefore  be 
required  to  carry  out  said  agreement,  and  pay  to  the  said 
0. 1),  the  purchase-money  contracted  to  be  paid  therefor,  but 
that,  on  the  contrary,  plaintiff  insists  that  the  agreement  afore- 
said be  rescinded,  unless  the  said  C.  D.  can  show  to  this  court 
that  he  has  a  clear  and  unincumbered  estate  in  fee  in  said 
land,  and  is  able  to  convey  the  same  unto  plaintiff  as  stipulated 
by  the  aforesaid  agreement. 

Wherefore  the  plaintiff  prays  that  in  case  this  court  shall 
be  of  opinion  that  the  said  C.  I),  can  convey  unto  plaintiff  a 
clear  and  unincumbered  estate  in  fee-simple  in  the  whole  of 
said  land,  he  may  be  decreed  to  make  conveyance  thereof 
with  all  the  usuaf  covenants,  upon  payment  in  full  of  the  pur- 
chase-money by  plaintiff,  as  stipulated  by  said  agreement;  or, 
in  case  it  shall  appear  to  this  court  that  the  said  C.  D.  cannot 
make  a  conveyance  of  said  land  as  aforesaid,  then  that  the 
said  agreement  may  be  rescinded  and  set  aside ;  and  plaintiff 
prays  that  he  may  have  such  other  and  further  relief  as  his 
case  may  require. 

8ec.  1105.  Petition  to  annul  stock  subscription. — 

That  on  the day  of ,  18 — ,  the  defendants  falsely 

and  fraudulently  represented  that  they  had  organized  a  com- 
pany under  the  name  of  the  U.  P.  K.  Company,  of  which  de- 
lendant  A.  B.  was  president,  and  the  defendant  S.  was  sec- 
retary. That  said  corporation  owned  the  right  to  sell  in 
certam  specified  counties  a  patent-right  for  [state  whaf],  which 
was  purchased  cheap  and  was  very  valuable.  That  A.  B., 
C.  D.,  etc.,  men  well  known  to  plaintiff  as  men  of  character 
and  pecuniary  responsibility,  had  taken  shares,  and  given  their 
notes  therefor. 
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That  plaintiff,  believing  and  relying  upon  said  fraudulent 
representations,  wa»  induced  thereby  to  and  did  subscribe  for 

shares  of  the  capital  stock  of  said  company,  of  the  par 

value  of dollars,  in  payment  of  which  plaintiff  on  said 

day  gave  defendants  his  promissory  note  in  the  sum  of 

dollars,  payable days  thereafter. 

That  said  representations  were  wholly  false,  in  this:  [State 
falsity  of  representations.'] 

That  plaintiff  was  ignorant  of  said  facts  at  the  time  of  sub- 
scribing for  said  stock,  and  did  not  discover  said  fraud  until 
the day  of ,  18 — . 

Plaintiff  alleges  that  said  stock  is  of  no  value  whatever, 
and  that  immediately  upon  discovering  the  fraud  that  had 
been  practiced  upon  him,  plaintiff  notified  defendants  of  his 
election  to  rescind  said  subscription,  and  tendered  to  them  a 
surrender  of  said  stock,  and  demanded  a  return  and  cancel- 
lation of  his  said  note,  but  defendants  refused  to  receive  said 
stock  or  return  said  note. 

Plaintiff  therefore  asks  that  his  said  subscription  to  the  cap- 
ital stock  of  said  company  may  be  canceled,  and  that  the 
note  so  given  by  him  tnerefor  may  be  canceled  and  held  for 
naught. 

Note.— Taken  from  MiUer  ▼.  Barber,  66  N.  Y.  668;  CollinB  v.  TownseDd, 
58  CaL  618 ;  Phelps  ▼.  Whittaker,  87  Mich.  77. 

Sec.  1106.  Answer  that  contract  was  rescinded. — 

That  after  the  contract  set  forth  in  the  complaint  was  made, 
and  before  any  breach  thereof,  it  was  expressly  agreed  be- 
tween the  plaintiff  and  the  defendant  that  said  contract  should 
be  rescinded  and  abandoned,  and  it  was  therefore  rescinded 
and  abandoned  accordingly. 
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Sec.  1107.  What  actions  may  be  reTlred.— An  action  for 
libel,  slander,  malicious  prosecution,  nuisance,  or  against  a  jus- 
tice for  official  misconduct,  abates  by  the  death  of  either  party. 
All  other  actions  or  proceedings,  such  as  survived  at  common 
law  and  by  statute,  may  be  revived  and  proceed  in  the  name 
of  the  personal  representative.^  A  pending  action  to  recover 
damages  for  injuries  caused  by  negligence  does  not  abate  by  the 
death  of  the  plaintiff.^  The  court  may,  notwithstanding  the 
death  of  one  of  several  plaintiffs  and  defendants  in  an  action 
which  does  not  survive,  try  the  cause  between  the  remaining 
parties,  although  the  judgment  can  not  prejudice  one  who  is 
not  a  party .^  And  upon  the  death  of  a  party  to  an  action 
revivable  in  favor  of  his  representative  or  successor,  the  same 
may  proceed  in  the  name  of  such  personal  representative  or 
successor.*  Where  during  the  pendency  of  an  action  against 
one  holding  property  in  the  capacity  of  trustee  such  trustee 
dies,  it  is  necessary  that  the  same  be  revived  in  the  name  of  his 
successor  before  a  decree  can  be  taken ;  ^  and  so  in  the  case  of  an 
executor.^  But  if  a  party  dies  after  a  levy  has  been  made,  it  is 
not  necessary  that  the  action  be  revived  before  proceeding  to 
sell.*^  A  claim  upon  which  suit  has  been  commenced  against 
a  person  who  dies  before  its  termination  need  not  be  presented 
to  his  personal  representative  before  revivor  of  the  action  may 
be  had.® 

'  O.  Code,  sees.  4975,  5144 ;  Whit-  <  0.  Code,  sec.  5148. 

taker's  Ohio  Civ.  Code  (4th  Bev.ed.),  s  Mannix  v.  Elder,  1  O.  C.  C.  59 ; 

p.  8 ;  90  0.  L.  140.   Action  for  dower  Greer  v.  Howard,  41  O.  S.  591. 

does  not  abate.    R.  S.,  sec.  5145.  ^Bishop  v.  Stoddard,  1  Clev.  Rep. 

•Ohio  &  P.  C.  Co.  V.  Smith,  63  O.  201. 

S.  313.  7  Cist  V.  Bereeford,  13  W.  L.  B.  3S3. 

^  O.  Code,  sec.  5147.  «  Musser  v.  Chase,  29  O.  S.  577. 
1190 
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Sec.  1106.  In  whose  name  reTlyed. —  If  the  plaintiff  in  an 
action  dies,  the  action  may  be  revived  in  the  name  of  his  per- 
sonal representative  or  heirs  and  devisees,  to  whomsoever  his 
rights  in  the  action  passed.^  A  proceeding  for  the  condemna- 
tion of  lands  mnst  be  revived  in  the  names  of  the  heirs  or  dev- 
isees.' If  a  defendant  to  an  action  in  which  the  right  survives 
to  his  personal  representative  dies,  it  shall  be  revived  against 
him ;  and  if  to  his  heirs  and  devisees,  then  it  shall  be  revived 
against  them.'  An  action  for  the  recovery  of  real  property 
is  revived  against  the  heirs  or  devisees  of  a  defendant.^  A  re- 
vivor against  a  representative  or  successor  of  a  defendant  mast 
be  made  within  a  year  from  the  time  it  coald  have  been  first 
made;'  and  it  cannot  be  revived  in  the  name  of  a  personal 
representative  or  successor  of  a  plaintiff,  as  a  matter  of  right, 
after  the  expiration  of  one  year  from  the  time  the  order 
might  have  first  been  made.  Bat  it  may  be  made  sooner  if 
consented  to  by  the  defendant.'  If  the  defendant  be  dead,  the 
order  of  revivor  may  be  within  a  year.^  The  method  of  reviv- 
ing an  action  provided  for  under  the  code  must  be  in  accord- 
ance with  the  conditions  and  within  the  limitations  therein  pre- 
scribed. But  the  summary  method  provided  by  the  code  is  not 
conclusive,  as  the  court  may,  in  the  exercise  of  its  discretion, 
allow  an  action  to  proceed  against  the  representative  or  suc- 
cessor of  a  deceased  party,  either  by  order  or  the  allowance  of 
supplemental  pleadings  and  service  of  process.  Eeasonable 
diligence,  however,  is  required.'  The  action  may  be  stricken 
from  the  docket  when  it  is  made  to  appear  by  afSdavit  that 
the  parties  have  been  dead  so  long  that  it  cannot  be  revived 
without  consent ; '  and  it  may  upon  ten  days'  notice,  at  any 
term  succeeding  the  death  of  the  plaintiff,  be  stricken  from 
the  docket  unless  it  is  forthwith  revived.^' 

See.  1109.  Bevivor^  how  effected. — The  representative  or 
successor  in  interest  should  file  a  motion  to  become  a  party 
to  the  action,  or  by  a  supplemental  pleading  allege  the  death, 

^a  Code^  sec.  6164  7  o.  Code,  sec.  616a 
<  Railway  Ca  ▼.  Bohm,  29  O.  a       •  Carter  ▼.  Jennings,  24  a  a  182 

(5da  (1878) ;  Dungin  v.  Brashear8»  10  Am. 

*  O.  Coda  sea  6169.  Law  Rea  58 ;  Black  t.  Hill,  22  O.  a 

«0.  Gode^  sec.  615(1  8a. 

>  O.  Code,  sec.  6157.  •  O.  Code,  sec.  6162L 

s  a  Code^  sec.  615a  »  O.  Code,  sea  6160. 


1192  SKVIVOR   OF   ACTIONS   AND   JUDGMENTS.       [§§  1110,  1111. 

naming  the  representative  or  successor  in  interest  upon  whom 
service  may  be  had.  The  order  may  be  made  by  a  court  or 
judge  in  vacation,^  and  rests  entirely  within  the  discretion  of 
the  court,  not  being  subject  to  any  limitation.'  A  representa^ 
tive  of  a  deceased  defendant  in  error  may  be  made  a  party 
to  a  proceeding  in  error  and  the  action  revived  in  his  name, 
even  though  a  year  has  intervened  between  the  death  and 
the  time  of  making  the  application.'  A  judgment  of  reversal 
on  error  after  error  assigned  has  been  held  good  though  one 
of  the  plaintiffs  is  deceased  and  his  legal  representative  has 
not  been  made  a  party.*  A  revivor  may  also  be  had  by  a 
conditional  order,'  which  must  state  the  name  and  capacity 
of  the  representative  or  successor;'  or  it  may  be  made  on 
motion  of  the  adverse  party,  or  of  the  representative  of  the 
deceased  party.'  Unless  the  order  be  made  by  consent,  it 
must  be  served  on  the  opposite  party  in  the  same  manner  as 
a  summons.'  If  the  parties  against  whom  revivor  is  sought 
are  non-residents,  or  have  left  the  state  to  avoid  service,  or 
conceal  themselves,  or  their  names  are  unknown,  service  may 
be  made  upon  them  by  publication.'  A  foreign  administrator 
cannot  be  compelled  to  appear.^' 
Sec.  1110.  Affidavit  for  service  by  pablication. — 

[^Caption  and  formal  parts.] 

A.  v.,  the  plaintiff  in  the  above-entitled  cause,  being  duly 
sworn,  says  that  service  of  the  order  of  revivor  cannot,  be 
made  on  the  personal  representative  of  th3  said  0.  D.,  de- 
ceased, for  the  reason  that  said  personal  representative  is  a 
non-resident  of  the  state  [or  state  any  of  the  other  statutory 
grounds]. 

Note.—  For  forms  of  conditional  order,  order  of  revivor,  etc.,  see  1  Bates* 
P.,  P.  &  F.,  p.  21^.  The  order  is  usually  secured  by  oral  suggestion  to  the 
cour^  and  by  placing  an  entry  on  the  joumaL 

Sec.  1111.  Form  of  pablication. — 

A.  B.,  who  resides  at ,  in  the  state  of ,  who  is  ad- 
ministrator of  the  estate  of  0.  D.,  deceased,  formerly  of , 

will  take  notice  that  a  conditional  order  of  revivor  of  the 

I O.  Code,  sec.  5149.  >  O.  Code,  sea  6150. 

>  Black  V.  Hill,  29  O.  a  86 ;  Carter  •  O.  Code,  sea  5151. 

V.  Jennings,  24  O.  a  182 ;  Getty  v.  T  Q.  Code,  sea  5151. 

Spaulding,  58  N.  Y.  680.  •  Hamilton  y.  Sals,  1  W.  L.  M.  408. 

»Pavey  v.  Pavey,  80  O.   a  600;  •  O.  Code,  seca  5048-504a 

Foresman  v.  Haag,  37  O.  a  14a  lo  Lampton  v.  Nichols,  2  a  a  Q  R. 

4  Cole  V.  Alexander,  2  O.  Q  a  L  55. 
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above-entitled  cause  of  action  has  been  made  by  the 


court  of county,  which  said  cause  of  action  is  now  pend- 
ing and  numbered on  the  dockets  of  said  courts,  and 

that  the  object  and  prayer  of  said  cause  is  {jstats  what],  and 
that  unless  he  shows  cause  to  the  contrary  on  or  before  the 

day  of  ,  18—,  the  said  action  will  stand  revived 

against  him. 

Sec.  1112.  RevlTor  of  Jadgment. —  A  judgment  which  has 
become  dormant  may  be  revived  in  the  same  manner  as  are  ac- 
tions before  judgment.  If  the  adverse  party  be  a  non-resident, 
eithep  one  may  make  an  afSdavit  to  that  effect,  showing  the 
amount  due  upon  the  judgment,  and  service  may  be  made 
by  publication.  Unless  sufficient  cause  be  shown  to  the  con- 
trary, the  judgment  will  stand  revived  for  the  amount  found 
due  by  the  court.'  If  either  or  both  parties  die  after  judgment 
rendered  before  satisfaction,  their  representatives  may  be  made 
parties  and  the  same  revived  by  an  action  brought  for  that 
purpose ;  or  they  may  be  made  parties  in  the  same  manner 
as  in  the  revival  of  an  action  before  judgment,  and  judgment 
may  be  rendered  against  them  accordingly.  If  either  party 
die  after  verdict  rendered  on  error,  and  before  the  judgment 
is  carried  into  execution  by  the  lower  court,  the  same  may  be 
revived  in  the  lower  court.'  If  the  plaintiff  dies  after  personal 
judgment  has  been  rendered,  or  a  decree  for  the  specific  sale 
of  real  estate  is  made,  the  action  must  be  revived  before  a  levy 
or  sale  can  be  made  thereunder.'  But  unless  such  a  judgment 
becomes  a  lien  during  the  life-time  of  the  debtor,  it  cannot  be 
enforced  against  the  heirs.'  But  if  the  debtor  dies  after  a 
)evy  has  been  made,  the  sale  may  proceed  without  making  the 
personal  representative  a  party.'  A  surety  may  have  a  judg- 
ment revived  in  his  own  name  and  enforce  it  against  the 
principal.'  A  plaintiff  in  foreclosure  proceedings  cannot,  in 
reviving  a  judgment,  amend  his  petition  so  as  to  include  a 
cause  of  action  not  originally  incorporated  in  his  petition  and 
have  the  same  enforced  against  other  liens.^    A  judgment  for 

1 0.  Code,  sec.  5867;  91  O.  Lb  168;  Moore  v.  Ogden,  85  O.  a  480;  Beau- 

Whittaker'8  Ohio  Civ.  Code  (4tb  Rev.  moot  ▼.  Herrick,  34  O.  a  445. 
ed.X  p.  27a    See  ante,  sea  1107.    As       *  Miller  v.  Taylor,  29  O.  a  257. 
to  limitations,  see  sea  5867.  •  Bigelow  v.  Renker,  25  O.  a  542. 

s  O.  Code,  sea  5869.  •  Peters  ▼.  McWilliams,  36  O.  a 

>  Cist  ▼.  Beresford,  1  O.  a  C.  82 ;  155 ;  Neal  ▼.  Nash,  28  O.  a  48& 

^  Fort  V.  Litner,  81  O.  a  215. 
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alimony  may  be  reTived  against  the  personal  representatiTe 
of  a  deceased  defendant  for  the  enforcement  of  unpaid  instal- 
ments d ae  at  his  death.^  And  members  of  a  partnership  against 
which  a  judgment  has  been  rendered  by  its  firm  name  may  be 
made  parties  to  the  judgment  by  action.'  A  proceeding  to 
revive  a  judgment  is  not  a  new  action,  but  is  merely  an  addi- 
tional step  in  the  same  action,  in  which  service  must  be  made, 
however,  as  though  it  were  an  original  action.'  The  applica- 
tion for  revivor  should  show  upon  its  face  that  sufficient  time 
has  elapsed  so  that  the  judgment  has  become  dormant.^  A 
defendant  against  whom  a  revivor  of  judgment  is  sought  can- 
not make  any  defense  thereto  which  he  could  have  made  to 
the  original  action.  But  anything  which  has  occurred  subse- 
quent to  the  rendition  of  the  judgment  may  be  set  up  by  him, 
such  as  payment,  or  anything  under  the  original  judgment 
which  releases  him  from  his  liability.  He  may  also  show  that 
he  sustaincKl  the  relation  of  surety.'  An  error,  however,  com- 
mitted in  the  rendition  of  the  judgment  cannot  be  corrected.' 
Sec.  1112a.    Lien  of  Judgment  revived.— The  lien  of  the 

judgment  for  the  amount  due  is  revived  upon  revivor  of  a  dor- 
mant judgment,  and  operates  from  the  time  of  the  entry  of  the 
conditional  order  or  the  filing  of  the  petition  to  revive.^  And 
when  a  dormant  judgment  is  revived  it  does  not  by  virtue  of  its 
revivor,  become  a  lien  on  lands  acquired  by  the  debtor  after  its 
original  recovery  unless  a  levy  is  made  either  before  it  became 
dormant  or  after  its  revivor.  When  made  after  revivor  the  lien 
dates  from  the  time  the  land  is  seized  in  execution,  and  not 
from  the  date  of  revivor.® 

See.  1112b.    Limitation  to  revivor  of  Judgment.— An 

action  to  revive  a  judgment  must  be  brought  within  twenty-one 
years  from  the  time  it  became  dormant,  unless  the  party  entitled 
to  bring  it  was  under  some  disability  named  in  the  statute. 
The  disabilities  are  that  the  party  was  a  minor,  of  unsound 
mind,  or  imprisoned.^  Non-residence  of  the  defendant  in  the 
county  or  state,  or  his  absence  therefrom,  and  coverture  are 
disabilities  included  in  this  act.^^ 

'  McCowan  v.  Weiskittle,  4  W.L.B.  •  BurdeU  v.  Reeder,  2  C.  8.  C.  R.  94. 

303.  7  R.  s.,  sec.  5367. 

» 0.  Code,  sec.  5370.  '  Smith  v.  Hogg,  52  O.  S.  527. 

3  Misner  v.  Misner,  41  0.  S.  678.  '  R.  S.,  sec.  5368. 

♦  Hough  V.  Norton,  9  0.  45.  »  Bartol  v.  Eckert,  50  O.  S.  31. 
5  Nestlerode  v.Foster,  8. 0.  C.C.  70. 
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Sec.  1118.  Action  to  recoTor  price.— In  an  action  for 
the  recovery  of  the  price  of  goods  sold  and  delivered,  the  or- 
dinary form  of  count  inddntatus  assumpsit  is  suflScient.^  Eecov- 
ery  may  be  bad  by  the  owner  even  though  payment  has  been 
made  by  the  purchaser  to  a  broker  who  made  the  sale,  but 
without  authority  and  without  possession.'  And  even  though 
a  sale  is  made  through  an  agent  to  whom  credit  was  given,  the 
principal  may  be  sued  for  the  purchase  price  if  discovered.' 
The  delivery  of  wheat  to  a  warehouseman  is,  in  the  absence 
of  contract  to  the  contrary,  generally  treated  as  a  sale  rather 
than  a  bailment,  so  that  an  action  for  the  value  thereof  may 
be  sustained.^  A  vendor  may  elect  to  rescind  a  contract  of 
sale  and  prosecute  an  action  for  the  recovery  of  the  specific 
property,  in  which  case  he  cannot  afterwards  sue  for  the 
price.*  It  is  not  necessary,  in  an  action  for  the  price  of  goods 
sold  and  delivered,  that  the  petition  should  contain  any  alle- 
gation as  to  the  kind  or  particular  quality  of  the  property.* 


1  McGee  V. East,  49 CaL  141 ;  Morse  «Jamesv.  Plank,  48  O.  a  26S. 

V.  Sherman,  106  Mass.  48a  *  Thompson  v.  Fuller,  16  N.  Y.  a 

s  Crosby  v.  Hill,  89  O.  a  lOa  48a    As    to   right   of  election,    see 

I  Lamb  v.  Thompson,  81  NeK  448 ;  Grossman  v.  Rubber  Co,,  127  N.  T.  84. 

Merrill   v.  Kenyon,  48  Conn.  814;  *Neal  v.  Shewalter,  6  Ind.  Appi 

Barker  v.  Garvey,  88  HI  184;  Story  147;  81  N.  E.  Rep^  848  (1892> 

on  Agency,  sec  446,  and  cases  cited 
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Sec.  1114.  Petition  to  reeoTor  parchase-money. — 

Plaintiff  states  that  on  the day  of  — —,  18 — ^  he  sold 

and  delivered  to  the  defendant  the  following  property,  to  wit : 

[state  what  prop0rty]j  for  the  samof  % ^  the  same  to  be  paid 

within  sixty  days  from  the  date  of  sale.  That  said  sixty  aays 
has  lone  sinoe  elapsed,  and  that  defendant  has  wholly  failed 
and  ne^eoted  to  pay  said  sum,  and  there  is  therefore  aue  and 
owing  plaintiff  from  defendant  said  sam  of  % ,  with  in- 
terest from  the day  of ,  18 — ^  for  which  he  asks  judg- 
ment. 

Sec.  1116.  Action  by  rendor  against  yendee. — If  a  pur- 
chaser refuses  to  receiye  and  pay  for  goods  sold,  the  vendor 
may  elect  either  to  retain  the  property  and  recover  the  dif- 
ference between  the  contract  and  the  actual  price,  or  he  may 
sue  for  and  recover  the  contract  price,  in  which  event  he  must 
deliver  the  property  when  demanded  upon  the  receipt  of  pay- 
ment.^ Before  a  person  can  recover  for  a  breach  of  sale  he 
must  allege  and  show  that  he  is  not  only  able  to  perform  his 
part  of  the  contract,*  but  also  his  readiness  and  willing- 
ness to  perform  as  well.'  If  the  purchaser  cancels  a  sale  be- 
fore delivery  he  is  liable  to  an  action  in  damages.*  And  where 
it  is  provided  that  delivery  shall  be  made  at  a  certain  time 
and  place,  and  the  vendee  notifies  the  vendor  that  he  will  not 
receive  the  same,  an  action  may  be  commenced  at  once  with- 
out tender;*  although  the  fact  that  a  purchaser  gives  notice 
that  he  will  not  be  able  to  pay  for  goods  will  not  authorize  an 
action  before  the  term  of  credit  expires.*  And  where  prop- 
erty is  to  be  delivered  as  ordered,  and,  after  the  purchaser  has 
received  a  portion  only,  he  refuses  to  receive  any  more,  re- 
xsovery  may  be  had  against  him  without  tender  of  the  balance.^ 
If  the  goods  delivered  are  of  a  different  or  inferior  quality 
from  that  stipulated  in  the  contract  of  sale,  a  vendee  may 
refuse  to  accept  the  same.*    If  the  contract  of  sale  provides 

^Hayden  t.  Demets,  58  N.  Y.  42S.       SHiU  t.  Chipman,  69  Wis.  311. 
The  amount  recoverable  is  the  con-       ^  Sonka  t.  Chatham,  31  &  W.  Rep. 

tract  price  and  interest  from  the  time  948  (Tex.,  1898). 
the  money  should  have  been  paid.        ^  Tullos  ▼.  Rodgers,  10  W.  L.  B.  181 

Shawhan  v.  Van  Nest»  35  O.  a  490.  (Sup.  Ct  Commission). 
Or  the  difference  between  the  con-       ^Kellar  ▼.  Strasburger,  90  N.  Y. 

tract  price  and   its  market   value.  879. 

Cullen  T.  Bynn,  87  O.  a  386 ;  Nizoa       ?  Todd  v.  Gamble,  31  N.  Y.  a  789. 
T.  Nixon,  31  O.  a  114  •  Walker  ▼.  Davis,  66  N.  H.  170. 

s  Diem  v.  Koblitz,  49  O.  a  4t 
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that  the  purchaser  shall  give  a  note  for  the  price,  a  right 
of  action  arises  npon  a  refusal  to  execute  a  note  as  for  a 
breach  of  contract.^  And  if  notes  are  given,  but  are  not 
paid,  recovery  may  be  had  for  a  breach  of  the  contract.*  If 
the  terms  of  sale  are  partly  cash  and  partly  notes,  a  demand 
for  the  cash  or  execution  of  the  notes  converts  it  into  a  money 
demand,  upon  which  the  vendor  may  have  an  action.'  Where 
the  goods  are  fraudulently  obtained,  the  vendor  may  rescind 
a  contract  and  recover  the  value  in  tort.^ 

See.  1116.  Petition  for  refusal  to  receive  and  pay  for 
goods  sold. — 

That  on  the day  of  — — ,  18 — j  the  defendant  purchased 

from  the  plaintiff  the  goods,  wares  and  merchandise,  an  ac- 
count of  which  is  hereto  attached,  marked  ^'Exhibit  A,"  for 
an  agreed  price  of  $ ,  which  were  to  be  delivered  by  plaint- 
iff to  defendant  on  the day  of ,  18 — . 

That  upon  said day  of j  18 — ,  according  to  said 

contract  of  sale,  plaintiff  tendered  said  goods  to  defendant, 
and  demanded  payment  therefor,  which  was  refused,  and  said 
defendant  still  refuses  to  either  receive  or  pay  for  said  goods 
according  to  contract.  That  plaintiff  is  willing  and  ready  to 
deliver  said  goods  to  defendant  at  any  time.  That  there  is 
therefore  due  from  the  defendant  to  the  plaintiff  thereon  the 
sum  of  $ ,  for  which  he  asks  judgment. 

Note. —  This  action  may  be  brought  upon  refusal  to  reoeire  the  goods 
without  actual  tender  of  the  samei  TuUos  v.  Rodgers,  11  W.  Ia  R  181.  The 
account  falls  within  ante,  sec.  57. 

See.  1117.  Petition  for  breacli  of  contract  of  sale  npon 

refusal  to  execate  note. — 

That  on  the day  of ,  18 — ,  the  plaintiff  sold  and 

delivered  to  the  defendant  C.  S.  the  following  personal  prop- 
erty, to  wit :  a  half  interest  [description  of  property]^  whicn  the 
plaintiff  then  had,  and  for  which  the  defendant  agreed  to  pay 

to  said  plaintiff  the  sum  of dollars  by  then  executing  an^ 

delivering  to  plaintiff  his  promissory  note  for*the  sum  of 

dollars,  to  be  due  and  payable  in days  from  the  said 

day  of ,  18 — ,  and  to  bear  interest  at  the  rate  of per 

cent,  per  annum,  which  said  note  the  said  defendant  has  wholly 
failed  and  refused  to  execute  and  deliver  to  plaintiff  according 
to  the  terms  of  his  contract,  although  demand  therefor  has 
been  made  upon  him. 

1  Stephenson  ▼.  Repp,  47  O.  &  601 ;  >  Hoover  t.  Cary»  68  N.  W.  Rep. 

Young  T.  Dalton,  88  Tex.  497.  416  (Iowa,  1892X 

*Kokomo,  eta  Ca  ▼.  Inman,  184  «  Dellone  t.  Hull,  47  Md.  112, 
N.  Y.  92L 
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PlaintiflF  says  that  by  reason  of  the  premises  there  is  now 
due  and  payable  from  the  defendant  to  plaintiff  the  sum  of 

dollars,  with  interest  from ,  18 — ,  and  for  which 

plaintiff  asks  judgment. 

Note.—  From  Stevenson  ▼.  Repp,  47  O.  8.  661,  where  it  was  held  that 
action  could  be  maintained  without  waiting  for  the  expiration  of  the  time 
of  credit 

Sec.  1118.  Petition  by  creditors  to  set  aside  sale  by  as- 
signee as  fraudulently  made. — 

[Caption  and  averment  of  appoiniment  of  aasigneeJ] 

The  plaintiffs  and  others  are  creditors  of  the  said  The  J.  F. 
8.  Co.,  and  as  sach  have  duly  proved  their  respective  claims 
by  presenting  the  same  duly  authenticated  to  the  said  as- 
signees for  allowance  within  the  time  prescribed  by  law.  And 
their  said  several  claims  have  been  duly  allowed  by  said  as- 
signees as  valid  claims  against  said  company  in  the  matter  of 

said  assignment.    Said  «f.  A.  S.'s  claim  amounts  to  about 

dollars;  said  C.  A.'s  claim  amounts  to  about dollars,  etc. 

Said  several  claims  were  all  created  prior  to  the  date  of  the 
assignment  of  said  company,  and  have  ever  since  remained 
due  and  unpaid  except  the  dividends  thereon  hereinafter  men- 
tioned. 

There  is  a  very  large  number  of  creditors  of  The  J.  F.  S. 

Co.  whose  claims  amount  to  from dollars  to dollars 

each,  and  the  total  indebtedness  of  said  corporation  is  not  less 

than dollars,  on  which  dividends  have  been  paid  by  said 

assignees,  but  said  dividends  have  aggregated  less  than 

cents  on  the  dollar,  exclusive  of  interest. 

Plaintiffs  have  been  informed  and  believe,  and  they  so  aver 
the  fact  to  be,  that  to  pay  said  dividends  all  the  assets  of  said 
corporation  have  been  long  since  exhausted. 

These  plaintiffs  have  an  interest  in  common  with  all  other 
creditors  of  said  corporation  in  the  subject-matter  of  this  suit. 
Said  other  creditors  are  very  numerous,  so  much  so  that  it  is 
impracticable  to  bring  them  all  before  the  court  on  account  of 
their  great  number.  Therefore,  these  plaintiffs  sue  for  the 
benefit  of  themselves  and  each  and  all  of  said  creditors.    In 

,  18 — ,  the  exact  date  the  plaintiffs  cannot  state,  the  said 

A.  C.  Y.  and  C.  C,  acting  as  assignees  of  said  company  and 
for  the  purpose  of  closing  out  by  sale  the  remaining  assets  of 
said  corporation,  so  assigned,  advertised  for  sale  at  publ)^ 
vendue,  in  the  manner  prescribed  by  law,  the  following  real 
estate  of  said  corporation  (said  real  estate  having  been  pre- 
viously appraised  according  to  the  statute  at  $ )j  viz.: 

[Desoription.'] 

And  said  assignees  also  advertised  for  sale,  at  public  vendue, 

at  the  same  time,  to  wit,  on  ,  18 — ,  a  large  amount  of 

personal  property  of  said  corporation,  so  assigned  to  them. 
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tools,  etc.,  which  have  been  previously  appraised  according  to 
the  statute  at  $ . 

Prior  to  the  date  on  which  said  real  estate  and  personal 
propertv  was  to  be  sold  as  aforesaid,  and  without  the  knowl- 
edge  of  these  plaintiffs,  or  any  of  them,  or  of  any  of  said 
creditors  of  The  J.  F.  S.  Oompany,  the  defendant  J.  F.  S., 
with  the  deliberate  intent  to  deceive,  mislead  and  defraud 
said  creditors,  including  these  plaintifFs,  out  of  a  large  part  of  . 
the  value  of  said  real  estate  and  personal  property  so  about 
to  be  sold,  and  well  knowing  that  one  A.  0.  B.,  and  other  per- 
sons acting  with  him  (but  the  names  of  said  other  persons  arb 
to  this  plaintiff  unknown),  were  to  be  competitors  and  bid- 
ders at  said  public  sale,  and  with  the  intent  to  prevent  com- 
petition at  said  sale,  entered  into  a  secret  contract  in  writing 

with  said  A.  C.  B.  (who  would  have  bid  at  least dollars 

for  said  real  estate),  and  in  said  writing  stipulated  and  agreed, 
among  other  things,  that  if  said  B.  would  not  at  public  or  pri- 
vate sale  compete  for  the  purchase  of  said  real  estate,  and  if 
said  J.  F.  S.  succeeded  in  obtaining  the  same,  that  after  said 
sale  was  made  and  confirmed  to  him  (the  said  S.),  he,  in  con- 
sideration therefor,  would  let  the  said  A.  C.  B.  have  the  sum 

of dollars  for  one  vear  without  interest,  and  would  pay 

said  sum  of  money  on  the  day  of  said  confirmation. 

On  the  day  advertised  for*^  the  sale  of  said  property,  but 
prior  to  the  hour  fixed  therefor,  said  J.  F.  S.,  in  order  to  de- 
ceive and  defraud  said  creditors  and  to  prevent  fair  and  open 
competition  in  said  sale,  entered  into  a  further  agreement 
with  said  B.,  who  was  there  present  at  the  place  designated  in 
said  advertisement  for  saia  sale,  as  follows:  [State  what^ 
Said  B.  accepted  said  offer,  and  joined  in  said  agreement,  and 
thereupon,  when  said  sale  was  opened  by  said  assignees  and 
bidders  were  called  for,  said  B.  made  no  bid  except  a  nominal 
one,  at  the  suggestion  of  said  J.  F.  S.,  in  order  to  nave  the  ap- 
pearance of  two  bidders.  And  said  real  estate  was  then  and 
there  struck  off  to  said  S.,  at  said  public  sale,  for  the  sum  of 

$ ,  there  being  no  other  bid  therefor;  and  the  said  probate 

court  of  said  county,  in  entire  ignorance  of  said  contract  and 

collusion,  afterward  on ,  18 — ,  confirmed  said  sale.    Said 

A.  C.  B.  intended  in  ^ood  faith  to  bid  on  said  property,  and 
expected  to  bid  for  said  real  estate  at  said  public  sale  as  much 
as  thirty  thousand  dollars,  and  would  have  bid  and  paid  said 
sum  therefor  but  for  the  agreements  above  stated  between 
himself  and  the  said  S.     Said  real  estate  was  then  well  worth 

the  sum  of dollars  and  more,  and  said  defendant,  S.,  well 

knew  that  fact  at  the  time  he  entered  into  said  contract  with 
said  A.  C.  B. 

By  reason  of  said  fraudulent  contract  resorted  to  by  said 
J.  F.  S.,  he,  the  said  8.,  was  enabled  in  fraud  of  the  rights  of 
said  creditors  to  bid  in  said  real  estate  for  the  sum  of dol- 
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lars,  thus  defrauding  said  creditors  and  these  pIainti£Fs  oat  of 
more  than dollars. 

The  matter  of  said  bargain  and  sale  was  conducted  so  se- 
cretly and  ingeniously  that  neither  the  plaintiffs  nor  any  of 
said  other  creditors  nor  said  assignees  knew  anything  about 
said  fraud  until  long  after  the  confirmation  of  said  sale,  to 
wit,  on  or  about ^,  18 — . 

And  because  of  the  ignorance  on  the  part  of  these  plaintiffs 
and  of  said  other  creditors  of  said  fraud  on  the  part  of  said 
J.  F.  S.,  and  because  of  the  probate  court's  ignorance  thereof, 
said  S.  was  enabled  to  secure,  and  did  secure,  the  confirma 
tion  of  said  sale  as  above  stated,  and  thereby,  at  that  date,  ob- 
tained possession  of  said  property.  If  said  real  estate  were 
again  offered,  said  property  would  readily  brin^  more  than 
twice  the  sum  paid  by  said  ».,  exclusive  of  the  additions  thereto 
made  by  him  subsequent  to  said  sale. 

The  defendant,  A.  0.  Y.,  assignee,  as  above  stated,  although 
informed  of  the  fraud  on  the  part  of  the  said  J.  F.  S.,  as  above 
set  forth,  some  time  prior  to  the  commencement  of  this  suit, 
neglected  and  refused,  and  has  ever  since  neglected  and  re- 
fused, to  bring  suit  against  said  8.,  based  upon  the  said  fraud 
and  for  the  relief  of  tne  creditors  of  said  insolvent  estate  from 
the  loss  and  damage  occasioned  them  by  said  fraud. 

The  plaintiffs  are  wilUng  and  now  offer  to  pay  into  court 
such  sum  as  the  court  may  find  said  purchaser  entitled  to,  to 
restore  him  to  his  former  condition,  as  a  condition  of  setting 
said  sale  and  conveyance  aside. 

The  plaintiffs  therefore  pray  that  said  sale  of  said  real  es- 
tate may  be  set  aside  as  fraudulent  and  void,  and  that  the 
same  may  be  resold  by  the  court  according  to  law,  and  that 
the  plaintiffs  and  all  the  creditors  of  said  corporation  may  be 
restored  to  all  things  that  they  have  lost  by  reason  of  said 
fraudulent  sale,  and  that  the  court  may  order  such  distribu- 
tion of  the  proceeds  of  the  sale  herein  prayed  for  as  may  be 
equitable  and  just.  If,  however,  it  should  be  held  by  the 
court  that  plaintiffs  are  not  entitled  to  the  relief  above  prayed 
for,  then  they  ask  that  an  account  may  be  taken  of  the 
amount  of  loss  to  them  and  the  other  said  creditors  of  the 
J.  F.  S.  Company,  sustained  by  reason  of  the  said  fraud  on 
the  part  of  said  8.,  and  that  the  defendant,  8.,  pay  over  said 
sum  with  interest  from  the  time  of  said  fraudulent  sale  to  the 
said  assignee  or  some  other  suitable  party  appointed  by  the 
court  for  that  purpose.  And  the  plaintiffs  pray  for  such  other 
and  further  order  and  decree  in  the  premises  as  law  and  equity 
can  grant.  W.  W.  B., 

J.  A.  K.  and 
8.  &  M., 
Attorneys  for  Plaintiffs. 

Note. —  Taken  from  Saxton  v.  Seiberlicg,  48  O.  S.  554,  where  it  was  held 
that  creditors  may,  upon  the  refusal  of  the  assignee,  maintain  an  action  to 
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set  aside  a  sale  and  a  convejranoe  to  a  fraudulent  purchaser  in  the  court 
of  common  pleas.  The  petition  must  contain  an  offer  to  restore  the  pur- 
chaser to  his  former  condition. 

Sec.  1119.  Action  by  rendee  against  yendor. —  A  pur- 
chaser cannot  rescind  a  contract  of  sale  and  sue  to  recover 
money  advanced,  or  for  a  breju^h,  unless  he  was  present  and 
ready  to  pay  the  price  at  the  time  of  delivery;^  and  the 
fact  that  the  vendor  denies  the  contract  and  refuses  to  deliver 
the  property  does  not  relieve  him  from  tender.*  But  he  may 
have  a  right  of  action  against  the  vendor  where  the  articles 
delivered  fall  so  far  short  as  to  warrant  a  rescission  of  contract 
for  failure  of  consideration.'  Where  the  goods  are  to  be 
delivered  upon  demand,  no  action  can  be  sustained  until 
demand  is  made  and  delivery  refused.^  The  vendee  may  re- 
cover on  the  warranty  of  the  vendor,  even  though  a  note  for 
the  purchase  price  has  been  transferred  to  a  third  party  and 
has  been  merged  into  judgment  but  not  paid.*  Where  goods 
are  to  be  delivered  at  any  time  during  the  year  and  the 
vendor  gives  notice  that  he  will  not  deliver  the  same,  an  action 
for  breach  will  lie  immediately.*  A  purchaser  who  has  re- 
fused to  complete  the  sale  cannot  recover  money  paid  thereon 
so  long  as  the  vendor  is  ready  and  willing  to  complete  his 
part  of  the  contract.^  The  measure  of  damages  for  breach  of  a 
contract  of  sale  is  the  difference  between  the  contract  price 
and  the  market  price  at  the  time  and  place  of  delivery.  But 
where  the  goods  are  designed  for  a  special  purpose,  then  re- 
covery may  be  had  for  such  a  portion  of  the  profits  as  might 
have  been  realized  from  a  resale.*  Where  the  vendee  refuses 
to  receive  property,  a  subsequent  sale  is  not  such  a  rescission 
as  will  enable  the  vendee  to  recover  from  the  vendor  any 
money  paid.* 

1  Hopkins  t.  ShuU,  3  W.  L.  M.  260 ;  40  Iowa,  235 ;  Hallowaj  t.  Griffith, 

Simmons  ▼.  Green,  85  O.  S.  104.  82  Iowa,  409 ;  Burtis  ▼.  Thompson, 

«  Mowry  v.  Kirk,  19  O.  a  875.  42  N.  Y.  248. 

>  Creighton  t.  Comstock,  27  O.  a  ^  Walter  v.  Reed,  84  NeK  644-58^ 

548.  and  cases  cited. 

*  Smith  ▼.  Cohen,  5  O.  Q  a  45.  >  Stewart  v.  Power,  12  Kan.  596 ; 
ft  VoUand  v.  Baker,  82  Neb.  891.  Sleuter  ▼.  Wallbaum,  45  IIL  4a 

*  Goyert  ▼.  Stoner,  11  W.  I«  R  58^       •  Beasley  v.  Lovell,  2  W.  L.  M.  56t 
and  cases  cited;  McCormiok  ▼.  Basil,    See  Ashbrook  t.  Hite^  9  O.  a  867. 
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8ec.  1120.  Petition  for  damages  for  non-deli  yery  of  goods 
sold.— 

That  on  the day  of ^  18 — ,  plaintifF  pnrohased  from 

defendant  the  following  TOods:  [describe  gooaaX  for  the  sum 

of dollars,  whioh  said  goods  the  said  defendant  then  and 

there  sold  to  plainti£F,  and  agreed  to  deliver  to  him,  at  his 

store  in  the  city  of ,  on  or  before  the day  of , 

18—,  aforesaid,  on  the  following  terms,  to  wit:  the  payment 

of dollars  at  the  time  of  such  sale,  and  the  balance  in 

ten  days  from  the  delivery  of  the  said  goods. 

That  plaintiff  paid  to  the  said  defendant  the  said  sum  of 

dollars,  and.  is  still  ready  and  willing  to  perform  his  part 

of  said  contract;  but  the  said  defendant,  alt nough  sufficient 
time  has  elapsed  therefor,  has  failed  to  fulfill  his  part  of  the ' 
said  agreement,  and  does  still  neglect  and  refuse  to  perform 
the  same,  to  the  great  damage  of  this  plaintiff,  to  wit,  the 

sum  of dollars,  for  which  amount  he  demands  judgment 

against  the  defendant,  with  costs  of  this  action. 

NOTB. — See  form  in  Summons  t.  Green,  85  O.  S.  104 

Sec.  1121.  Petition  for  goods  delivered  to  third  party.- 

That  on  the day  of ^  18 — ,  plaintiff  sold  to  the  de- 
fendant, for  the  sum  or  $ ,  the  goods,  wares  and  merchan- 
dise following,  to  wit :  \8tate  whafl^  copy  of  which  account  is 
hereto  annexed  as  an  exhibit.  Defendant  promised  to  pay 
for  said  goods  within  [sta/te  when]. 

That  by  the  express  direction  of  said  defendant  said  goods 
were  delivered  to  E.  F. 

There  is  now  due  from  the  defendant  to  plaintiff  upon  said 
account  for  said  goods  the  sum  of  $ ,  for  which  sum  plaint- 
iff asks  judgment  against  said  defendant,  eta 

Note.— See  ante,  sec.  160,  as  to  credit  given  to  third  person.  This  maj 
be  brought  as  an  ordinary  account 

See.  1122.  Sales  —  Defenses. —  In  an  action  for  damages 
for  failure  to  deliver  goods,  where  delivery  and  payment  are 
concurrent  conditions,  an  offer  or  readiness  to  pay  must  be 
averred.^  A  defendant  may  recoup  such  damages  as  he  has 
sustained,  even  though  he  has  used  the  property  and  is  unable 
to  return  it.*  And  where  the  damages  are  less  than  the 
amount  of  the  plaintiff's  claim,  and  the  only  defense  set  up 
by  the  defendants  is  that  the  goods  were  of  an  inferior  quaU 
ity,  judgment  may  be  rendered  for  the  amount  admitted  to 
be  due.'    Where  it  is  sought  to  defeat  an  action  for  the  price 

1  Chambers  t.  Frazier,  29  O.  a  862.       >  Moore  t.  Woodside^  26  O.  a  687. 
s  Dayton  t.  Hooglund,  89  O.  a  67t 
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of  goods  on  the  ground  of  fraad,  it  is  not  necessary  to  allege 
that  the  goods  were  returned  or  an  o£Fer  made  upon  discov- 
ery of  the  f raudy  when  it  appears  that  the  goods  were  deliv- 
ered by  plaintiff  without  authority  of  the  defendant,  and  that 
the  contract  was  signed  under  false  representations.^  As 
against  a  note  for  the  price  of  goods,  a  defendant  may  recoup 
for  the  non-delivery  of  a  portion  of  the  goods  or  for  any  de- 
fects.' Insolvency  of  the  purchaser  at  the  time  fixed  for  the 
delivery  of  the  goods  is  a  good  defense  to  an  action  by  the 
vendee  for  a  failure  to  deliver.'  A  general  denial  to  a  peti- 
tion for  sale  and  delivery  of  goods  is  held  by  some  authorities 
to  be  sufficient  to  raise  an  issue  of  the  truth  of  any  of  the 
plaintiff's  allegations.*  It  may  be  shown  under  it  that  the 
authority  of  an  agent  making  the  purchase  was  revoked;'  or 
that  the  defendant  dealt  with  the  plaintiff  as  agent  for  an- 
other whose  name  was  disclosed/  while  other  courts  have  held 
that  it  does  not  raise  any  issue.^ 

iMartlndale  ▼.  Harris,  26  a  asm  «  Wheeler  v.  Billings,  88  N.  T.  M& 

*Uptoii  T.  Julian,  7  O.  &  IKS;  Rug-  •Hier  t.  Orant,  47  N.  T.  87a 

land  ▼.  Thompson,  48  Minn.  689l  •Merritt  v.  Briggs,  67  N.  T.  66t 

SDiem  ▼•  Koblitm49  O. a  41.  YLightner  ▼.  liennl,  86  OaL  46& 
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Sec.  1123.  Sedaction  defined. —  When  applied  to  the  con- 
dnot  of  a  man  towards  a  female,  sedaction  means  the  use  of 
influenoe,  promise,  art  or  means  on  his  part  by  which  he  in- 
duces a  woman  to  surrender  her  chastity  and  virtue.  Modern 
lexicographers  define  it  as  an  act  of  persuading  a  woman  to 
surrender  her  chastity.  It  implies  a  betrayal  of  confidence.^ 
There  are  authorities  which  hold  that,  if  the  facts  make  a  case 
of  rape,  an  action  for  seduction  may  be  sustained.' 

Sec.  1124.  Action^  when  and  by  whom  sustained. —  The 
action  at  common  law  by  the  father  for  the  seduction  of 
his  daughter  was  based  upon  the  theory  that  it  caused  a 
loss  of  service,  and  was  maintainable  by  the  father  upon 
that  principle,  and  upon  the  theory  that  the  relation  of  master 
and  servant  existed  between  them.  If  no  loss  of  service 
was  sustained  there  could  be  no  action.    This  rule  has  been 

I  MarshaU  v.  Taylor,  97  Gal.  422 ;  less,  as  the  foundation  for  recovery. 

32  Fac.  Rep.  867  (1898).    The  statute  The  courts  have  always  treated  the 

against  seduction  extends  to  the  pro-  relation  of  master  and  servant,  and 

tection  of  all  females  of  good  repute  loss  of  service,  as  innocent  fictions 

for  .chastity  under  eighteen   years,  which  merely  serve  to  give  the  court 

Bowers  v.  State,  29  O.  a  642w    It  is  jurisdiction.    Riddle  t.  McOinnis,  22 

an  injury  to  both  person  and  char-  W.  Va.  258;  271. 

acter.    Hood  v.  Sudderth,  111  N.  C  >  Watson  v.  Watson,  58  Hich.  168: 

215.     The  father  and  master  was  Kennedy  v.  Shea,  110  Mass.  147 ;  14 

obliged  to  allege  and  prove  the  loss  Am.  Repi  584 ;   Lavery  v.  Crook,  52 

of  service,  however  trivial  or  value-  Wis.  612 ;  88  Am.  Rep.  768L 
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adopted  by  some  states.*  He  may  sustain  the  action  though 
the  daughter  be  over  age  if  she  renders  him  actual  service;* 
or  even  though  he  allows  her  to  retain  her  earnings  while  in  the 
service  of  another.'  In  several  states  the  mother  is  allowed  by 
special  provision  to  sustain  the  action  where  the  father  is  dead 
or  has  abandoned  his  wife  and  family.^  Independently  of  stat- 
ute^  the  rule  justly  prevails  in  some  jurisdictions  allowing  the 
mother  to  sue  for  seduction  of  her  daughter  especially  where 
she  is  made  dependent  upon  the  former.*  The  action  may 
also  be  sustained  by  the  person  injured,  though  a  minor,  by  next 
friend,*  and  in  her  own  right  when  seduced  under  promise 
of  marriage.''  The  latter  proposition  is  well  founded ;  and 
when  the  petition  sets  forth  a  breach  of  promise  to  marry 
containing  facts  sniBcient  to  make  out  a  case  of  seduction,  it 
is  said  that  the  action  may  be  so  treated.*  There  was  no  ac- 
tion at  common  law  in  favor  of  the  real  party  injured.* 

See.  1125.  The  petition. — No  particular  form  is  required 
in  the  allegations  charging  seduction,  but  the  essential  ele- 
ments which  constitute  the  offense  should  be  stated.  It  may 
be  alleged  in  substance  that  the  defendant  induced  a  female 
to  surrender  her  chastity  and  virtue  to  his  embraces,  by  keep- 
ing company,  expressing  love,  or  promising  to  marry  her ;  **  or  it 

1  Humble  v.  Shoemaker,  70  la.  228 ;  *  Simpson  v.  Grayson,  54  Ark.  404 ; 

Rowland  v.  Carson,  28  O.  Sb  629;  Bishop  on  Non-Ck>Dt  Law,  sea  880. 

Badder  ▼.  iteefer,  91  Mich.  6ia    A  «  Minn.  R  a,  sea  4722 ;  Hill's  Ann. 

parent  may  sustain  an  action  against  Laws  Oreg.,  sec  84 ;  Ind.  R  8.,  sec. 

a  person  who  takes  a  daughter  away  2526 ;  Iowa  Code,  sea  2555. 

and  seduces  her,  upon  the  theory  that  ^  Furman  t.  Van  Size,  56  N.  Y.  485; 

it  is  an   unwarranted  interference  8Lawson*sR&R,sealll4nndca8es 

with  the  right  of  the  parent  to  the  cited ;  Sargent  v.  Dennison,  6  Cow. 

seryices  of  the  daughter.    Lawyer  v.  106 ;  Gray  y,  Durland,  50  Barb.  100 ; 

Fritcher,  180  N.  Y.  289.    To  sustain  Dayman   v.    Moore,    5    Lans.   454; 

an  action  by  the  father,  the  relation  Badgley  ▼.  Decker,  44   Barb.    577. 

of  master  and  servant  must  exist  This  is  not  the  rule  in  other  states. 

Furman  ▼.  Van  Size,  56  N.  Y.  485.  Vessel  v.  Cole,  10  Ma  684;  Ryan  t. 

See,  also,  Graham  ▼.  McReynolds,  90  Frabick,  50  Mich.  483. 

Tenn.  678;  Davis  v.  Young.  90  Tenn.  ^Mcllvain  v.  Emery,  88  Ind.  298. 

808 ;  Hahn  v.  Cooper,  84  Wis.  629;  54  ^  Hodges  v.  Bales,  102  Ind.  494. 

N.  W.  Rep.  1022  (1898).    The  char-  •Hood  v.  Sudderth,  111  N.  a  215; 

acter  and  standing  of  the  plaintiff  Doe  v.  Horn,  1  Ind.  892 ;  50  Am.  Dea 

female  may  be  inquired  inta    Kep-  470. 

linger  v.  Shennick,  W.  lOa    See  8  *  Holland  v.  Carson,  28  a  a  625, 

Lawson*8  R.  &  R,  sees.  1113,  1116.  629. 

s  Vossel  V.  Cole,  10  Ma  684;  Wert  !•  Robinson  v.  Powen^  129  Ind.  48a 
r.  Strauss,  88  N.  J.  L.  184. 


1206  SEDUCTION.  [§1125. 

may  be  stated  that  the  defendant,  under  promise  of  marriage, 
seduced  and  had  illicit  and  carnal  connection  with  an  unmar- 
ried female.^  The  petition  will  not  be  objectionable  if,  among 
the  means  employed,  it  states  that  the  defendant  used  force, 
threats,  menaces  or  intimidation  to  accomplish  his  purpose;' 
though  it  is  not  necessary  to  particularly  describe  the  means 
by  which  the  seduction  was  accomplished,'  as  the  ultimate 
fact  only  is  required ;  and  a  statement  of  the  acts  made  use  of 
to  deceive,  or  an  averment  that  the  plaintiff  was  deceived^ 
will  answer.  The  evidence  is  not  necessary  or  proper.*  Where 
one  of  the  means  employed  was  a  promise  to  marry,  it  need  not 
be  alleged  that  the  same  was  relied  upon.*  In  some  stateb  the 
common  law  has  been  repudiated,  rendering  it  unnecessary  to 
allege  and  prove  loss  of  service,  though  the  relation  of  master 
and  servant  must  still  be  alleged.*  An  allegation  by  a  father 
that  his  daughter  is  a  minor,  and  that  he  wa«  at  th&  vime  of  the 
seduction  and  still  is  entitled  to  her  service,  is  sufficient  to 
show  the  relation  of  master  and  servant  ezist^jng  between 
them.'  To  warrant  a  recovery  by  the  father  for  more  than 
compensatory  damages,  he  should  allege  that  the  debauching 
was  the  result  of  seduction;'  although  an  allegation  stating 
generally  the  loss  of  services  may  entitle  the  fd^ther  to  recover 
for  his  mental  suffering.'  In  some  jurisdictiv^ns  it  is  held  that 
as  the  action  can  be  sustained  only  where  the  daughter  is  a 
niinor,  the  petition  should  allege  that  fact.^'  But  when  she 
lives  with  him,  and  he  can  command  her  services,  he  may  sus- 
tain the  action,  in  which  case  he  should  make  the  appropriate 
averments  to  show  these  facts."  If  the  action  be  by  the  in- 
jured party,  under  a  promise  of  marriage,  the  petition  need 
not  contain  averments  of  previous  chastity." 

1  McllTain  ▼.  Emery,  88  Ind.  898.  >  Smith  v.  Toung,  26  Ma  Apfx  57(K. 

s  De  Haven  t.  Helvey,  126  Ind.  82.  •  Lunt  t.  FiUbrick,  69  N.  H.  59. 

s  Hodges  T.  Bales,  102  Ind.  494.  !•  Dodd  t.  Focht»  72  la.  679 ;  Hum- 

*  Brown  v.  Kingsley,  88  la.  220.  ble  ▼.  Shoemaker,  70  la.  228. 

»  Shewalter  ▼.  Bergman,  128  Ind.  ^^  Wert  v.  Strau&i,  88  N.  J.  L.  184 ; 

156;    R^^e   ▼.   Cupp,  59  Ind.  566;  Lipe  t.  Eiaenlerd,  82  N.  Y.  229. 

Hodgeii  T. Bales,  102 Ind. 494 ;  McCoy  "Hodges  t.  Bales,   102  Ind.  494; 

▼.  Trucks,  121  Ind.  292.  Bell  t.  Rinker,  29  Ind.  267.    As  to  re- 

*  Riddle  t.  MoOinnis,  22  W.  Va.  lying  on  promise,  see  Hart  ▼.  Walker, 
26a    See  form  in  this  case.  77  Ind.  881 ;  Reese  t.  Cupp,  59  Ind. 

Y  Clem  T.  Holmesi  83  Gratt  722 ;  86    566. 
Am.  Rep.  79a 
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See.  1126.  Petition  by  unmarried  female  for  sedaetlon* — 

[Caption^  etc,} 

At  the  time  of  the  commission  of  the  grievance  hereinafter 
mentioned  plaintiff  was  and  is  now  an  nnmarried  female. 
That  from  some  time  about ,  18 — ,  defendant  began  pay- 
ing attentions  to  plaintiff  as  suitor  and  continued  so  to  do 

until  about  ,  18—,  and  thereby  gained  her  confidence, 

affections  and  respect.    That  on  or  about  the day  of , 

18 — ,  he  importuned  plaintiff  to  have  sexual  intercourse  with 
him,  and  as  an  inducement  for  her  to  submit  to  his  desires 
and  to  have  sexual  intercourse,  and  on  account  of  her  love 
and  affection  for  him  and  relying  upon  his  promise  of  mar- 
riage, she  was  induced  to  and  did  have  sexual  intercourse 
with  him  [state  when,  tf^.],  whereby  she  became  pregnant,  and 

on  the day  of ,  18 — ,  was  delivered  of  a  child,  and 

suffered  great  pain  and  suffering  in  body  and  mind,  and  was 
compelled  to  pay  out  the  sum  of dollars  for  medical  at- 
tendance during  her  sickness,  and dollars  for  nursing  and 

other  incidental  expenses. 

Whereby  plaintiff  has  been  damaged  in  the  sum  of  

dollars,  for  which  she  demands  judgment. 

See.  1127.  Petition  for  sedactlon  of  Imbecile  daughter.— 

[Caption.'] 

That  he  is  the  father  of  G.  H.,  who  is  of  the  age  of 

years;  that  his  daughter  has  been  from  her  childhood  a  per- 
son of  weak  mind,  one  whose  intellect  has  never  fully  devel- 
oped, and  because  of  her  weakness  has  never  been  manumitted 
by  this  plaintiff,  and  that  he  has  always  had  the  management 
of  her  affairs. 

On  the day  of ,  18 — ,  plaintiff  entered  into  a  con- 
tract with  the  defendant  by  which  it  was  stipulated  and 
aj^reed  that  his  said  daughter  should  be  employed  as  a  domes- 
tic in  the  house  of  said  defendant,  this  plamtifr  then  and  there 
warning  and  exacting  of  said  defendant  that  he  must  watch 
oyer  and  care  for  her  on  account  of  her  mental  weakness,  to 
see  that  no  man  should  take  advantage  of  her  and  debauch 
her,  to  which  defendant  consented.  That  the  defendant  has 
accounted  to  plaintiff  for  the  services  of  his  said  daughter. 

That  during  all  the  times  the  said  G.  H.  has  been  in  the 
employ  of  said  defendant  she  has  been  subject  to  the  control 
of  plaintiff,  and  that  the  plaintiff  had  the  right  to  reclaim  her 
services  at  any  and  all  times. 

That  on  or  about ,  18 — ,  while  his  said  daughter  was 

in  the  employ  of  said  defendant,  the  said  defendant,  taking 
advantage  of  her  weak  mental  condition,  and  by  putting  her 

in  fear  of  him,  at  divers  times  from  the day  of ,  18 — , 

to ,  18 — ,  carnally  knew  and  had  sexual  intercourse 

with  and  seduced  his  said  daughter,  and  begot  a  child  npon 
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her  body,  to  which  she  gave  birth  on  the day  of ^ 

18—. 

That  by  reason  of  the  pregnanoy  of  his  said  daughter,  and 
of  her  lying  in  and  giving  birth  to  said  child,  she  was  wholly 
disabled  and  disqualified  from  performing  any  services  for 
this  plaintiff  for  many  months;  that  plaintiff  was  also  com- 
'  pelled  to  expend  a  large  sum  of  money  for  her  medical  at- 
tendance and  nursing  during  her  said  confinement,  to  wit,  the 
sum  of  % .    \OtMT  special  damages.'] 

[Prayer.'] 

NoTEi —  See  Hahn  v.  Ck)oper,  84  Wi&  629.  So  long  as  the  daughter  re- 
mainB  at  home  or  under  tbe  control  of  the  father  he  may  sustain  the 
action.    Id. ;  Lipe  v.  Eisenlerd,  82  N.  T.  229. 

Sec.  1128.  Petition  for  seduction  of  daughter. — 

That  before  and  at  the  time  of  the  committing  of  the 
grievance  hereinafter  mentioned,  one  F.  P.  was  the  daughter 
of  the  plaintiff,  resided  with  plaintiff,  and  greatly  assisted 
in  the  household  affairs  of  himself  and  family,    lliat  on  or 

about  the  day  of  ,  18 — ,  and  at  divers  times  since, 

at ^  the  said  defendant,  well  knowing  the  said  F.  P.  to  be 

the  daughter  of  plaintiff,  then  contriving  and  unjustly  intend- 
ing to  injure  the  said  plaintiff,  and  to  deprive  him  oi  the  as- 
sistance and  service  of  B.,  the  daughter  and  servant  of  the 
said  plaintiff,  and  intending  to  injure,  disgrace,  distress  and 
wound  the  feelings  of  plaintiff,  and  deprive  him  of  her  service 
and  assistance,  and  of  her  society  and  comfort,  and  to  dis- 
honor the  plaintiff  and  his  family,  did  entice  and  persuade  the 
said  F.  R  to  have  illicit  intercourse  with  him,  and  the  said 
defendant  did  then  and  there  debauch,  carnally  know  and  se- 
duce the  said  B.,  whereby  the  said  B.  became  pregnant  and 
sick  with  child,  and  so  remained  and  continued  for  a  long 
space  of  time,  to  wit,  for  the  space  of  nine  months  then  next 
following,  at  the  expiration  whereof  the  said  B.  was  delivered 
of  the  child  of  which  she  was  pregnant  as  aforesaid ;  by  means 
of  which  said  several  premises  she,  the  said  B.,  for  a  long 
space  of  time,  to  wit,  for  the  space  of  two  years,  became  and 
was  unable  to  do  or  perform  the  necessary  affairs  and  bu^siness 
of  the  said  plaintiff,  so  being  her  father  and  master  as  afore- 
said, and  thereby  the  said  plaintiff  lost  and  was  deprived  of 
the  service  of  his  daughter  and  servant ;  and  also  by  means  of 
the  said  several  premises  the  said  plaintiff  was  forced  and 
obliged  to  and  necessarily  did  pay,  lay  out  and  expend  divers 

sums  of  money,  amounting  to  $ ,  in  and  about  the  care 

and  nursing  of  the  said  B.,  his  said  daughter  and  servant,  and 
in  and  about  the  delivery  of  the  said  child,  and  suffered  great 
anxiety  and  distress  of  body  and  mind,  to  the  damage  of  this 
plaintiff  of  $ . 

[Or,  By  reason  of  the  premises  plaintiff  has  been  and  still 
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is  deprived  of  the  service  of  the  said  B.,  who  has  been  rendered 
anabie  to  maintain  herself  or  assist  the  plaintiff.] 

That  the  plaintiff  has  expended  divers  sams  of  money, 

to  wit,  the  sum  of  $ y  about  the  nursing  and  maintaining 

of  the  said  F.  P.,  to  the  damage  of  the  plaintiff  in  the  sum 
of  $ . 

[Prayer.'] 

NOTB. — Modeled  from  Parker  ▼.  Monteith,  7  Oreg.  277,  where  it  was  held 
that  an  allegation  "  that  one  F.  P.,  the  daughter  of  the  plaintiff,  was,"  etc., 
Bofficiently  avers  that  F.  P.  is  the  daughter  of  the  plaintiff,  and  from  Rid- 
dle ▼.  McOinnis,  22  W.  Ya.  25a 

Sec.  1129,  Seduction  — Defenses.— Want  of  chastity,*  or 
connivance  on  the  part  of  the  parent,'  may  be  shown  as  a  de- 
fense to  the  action ;  but  the  infancy  of  the  defendant  in  an 
action  for  seduction  under  promise  of  marriage,'  or  consent,^ 
or  the  fact  that  the  female  was  unchaste,^  or  that  the  illicit 
connection  was  had  with  force  and  not  by  consent,*  does  not 
constitute  a  defense. 

Sec.  1130.  Action  for  enticing  away  husband  or  wife.— 
The  husband  may  maintain  an  action  against  one  who  en- 
tioes  away  his  wife.^  An  action  will  lie  against  the  parents 
of  a  married  woman,  in  favor  of  her  husband,  for  encouraging 
tht)  former  to  separate  from  her  husband,  only  when  the 
motive  of  the  parent  was  prompted  by  malice  and  ill-will  to- 
wards the  husband,  and  not  when  it  was  done  in  the  honest 
belief  that  it  was  necessary  for  the  protection  of  the  wife.'  In 
such  an  action  the  charge  that  the  defendant  enticed  and  har- 
bored plaintiff's  wife  with  intent  to  deprive  him  of  her  society 
is  a  suf9cient  averment  of  his  marriage  to  admit  proof  thereof.* 
The  wife  may  also  maintain  an  action  for  the  loss  of  the 
society  and  companionship  of  her  husband  against  one  who 

1  State  ▼•  Thornton,  108  Ma   640  *LawrenceY.Spence,29Hun,  160; 

(1801).  Damon  ▼.  Moore^  6  Lkdb,  454 

> Voesel  ▼.  Cole,  10  Ma  684  ^ Rahe  ▼.  Hanna,  6  O.  680;  Prestou 

>  Becker  ▼.  Mason,  08  Mich.  886;  ▼.  Bowers,  12  O.  &  1 ;  8  Lawson's  R 

58  N.  W.  Hep,  861 ;  Lee  ▼.  Hefle7,  ^1  &  R> sea  1105. 

Ind.  Oa  SHoltz  ▼.  Dick,  48  O.  a  88;  Babe 

^McCauley  ▼.  Birkhead,  55  Am.  ▼.  Hanna,  5  0. 580 ;  Preston  ▼.  Bowers, 

Dea  427.  18  O.  &  1. 

•  Smith  ▼.  Malbnm,  17  la.  80 ;  Ear-  *  Friend  ▼.  Thompson,  W.  686L 
rison  ▼.  Price,  22  Ind.  165. 
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wrongfally  and  malioioasly  induces  him  to  abandon  or  send 
her  away.* 

Sec.  1131.  Petition  by  husband  against  his  wife's  parents 
for  maiieionsly  enticing  awi^  his  wife. — 

Plaintiff  says  that  on  the day  of ,  18 — ,  he  was 

married  to  E.,  his  wife,  and  continuoasly  since  that  date  has 

resided  with  his  wife  at ,  until  the day  of ,  18 — , 

the  dato  of  the  grievances  hereinafter  complained  of.    That 

until  on  or  about ,  18 — ,  plaintiff  and  his  said  wife  lived 

happily  together,  his  said  wife  bestowing  upon  plaintiff  all 
the  love  and  affection  that  could  be  desired  in  such  relation- 
ship.   That  from  the  time  of  their  said  marriage, ,  18 — , 

until  the  date  of  their  separation  hereinafter  mentioned,  his 
said  wife,  R,  did  not  make  nor  has  she  since  made  the  slight- 
est complaint  against  plaintiff  in  any  respect,  nor  had  she  in 
fact  any  cause  for  complaint.  That  plaintiff  has  sufScient 
means  and  ability  to  properly  care  for  nis  said  wife. 

That  the  defendants  A.  B.  and  0.  D.  are  the  parents  of  his 
said  wife,  R  That  the  said  defendants,  maliciously  and  wick- 
edly contriving  and  intending  to  injure  plaintiff,  and  to  de- 
stroy his  peace  and  happiness,  and  to  deprive  him  of  the  com- 
fort, society  and  servioes  of  his  said  wife,  R,  and  not  for  the 
protection  of  his  said  wife,  did,  solely  because  of  their  malice 
and  ill-will  towards  plaintiff,  induce  and  persuade  his  said  wife 
to  leave  and  separate  from  plaintiff  in  tne  following  manner: 
[State  ovrcum  stances,'] 

That  on  the day  of ,  18 — ,  wholly  by  the  acts 

aforesaid  of  the  said  defendants,  and  by  their  influence  and 
persuasion,  and  not  voluntarily  or  from  her  own  choice  and 
desire,  his  said  wife,  R,  did  leave  and  separate  from  plaintiff 
and  they  have  not  since  lived  together  as  man  and  wife. 

That  plaintiff  has  endeavored  to  persuade  his  said  wife  to 
again  come  and  live  and  cohabit  witn  him  as  his  wife,  but  has 
been  unable  so  to  do,  wholly  on  account  of  the  power  and  in- 
fluence of  the  said  defendants  over  her,  so  as  aforesaid  mali- 
ciously and  wilfully  exerted. 

That  by  reason  of  the  premises  plaintiff  has  sustained  dam- 
ages in  tne  sum  of  $ •    [Staie  Special  damages.'] 

[Prayer.] 

Note.— Based  on  Holtz  ▼.  Dick,  42  O.  S.  28.  This  may  be  varied  when 
against  other  than  the  parents.  This  form  may  not  be  altogether  inappro- 
priately inserted  here^  as  seduction  means  drawing  aside  from  Uie  patu  of 
duty. 

1  Westlake  v.  Westlake,  840. 8  621;  his  seductress,  he  becomes  liable  to 
Clark  ▼.  Harlan,  lC.S.G.R.41^If  an  action.  Scheurer  ▼•  Scheurer,  8 
the  husband  after  divorce  marries    W.  L  a  689  (Cuya.  (X  F,  1878). 
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See.  1132.  Petition  for  criminal  eonyersatlon  with  wife. — 

[Caption  and  formal  averments.'] 

rlaintiff  alleges  that  one  C.  D.  is  his  wife,  with  whom  he 
lived  and  cohabited  since  their  marriage  until  their  grievances 
hereinafter  mentioned. 

That  the  defendant,  contriving  and  wrongfully  and  wickedly 
intending  to  injare  plaintiff,  and  deprive  him  of  the  comfort 

and  affection  of  his  wife,  did  on  the day  of ,  18 — , 

and  at  divers  other  times,  carnally  know  and  seduce  his  said 
wife,  and  thereby  alienated  her  affections  from  him,  and  he 
has  since  been  wholly  deprived  of  her  comfort  and  society 
and  services ;  that  by  reason  of  the  unlawful  and  wilful  con- 
duct of  said  defendant,  plaintiff  has  sustained  damages  in  the 
sum  of  $- — ,  for  which  he  asks  judgment. 
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Sec.  1133.  Specific  performance  —  Parties. —  It  is  said 
that  the  rale  that  all  parties  having  an  interest  in  the  subject- 
matter  of  an  action  should  be  made  parties  thereto  does  not 
have  any  application  to  an  action  for  specific  performance, 
but  that  it  is  confined  to  the  immediate  parties  to  the  con- 
tract,^ though  the  tendency  of  later  decisions  is'  towards  a 
more  comprehensive  rule.'  But  a  contract  enforceable  against 
an  original  party  thereto  may  also  be  enforced  against  one 
holding  under  it  by  purchase.'  An  assignee  of  a  vendor  is  a 
proper  party/  though  the  creditors  of  a  vendee  should  not  be 
made  parties.^  A  personal  representative  is  the  proper  party  to 
enforce  the  performance  of  a  contract  in  favor  of  his  decedent's 
estate;'  and  so  in  an  action  to  compel  the  performance  of  a 
contract  against  the  estate,^  in  which  cast)  the  heirs  are  also  nee- 

1  Washburn  &  M.  M.  Ca  ▼.  Wire  ^Swppson  ▼.  McAden,  65  N.  C.  84; 
Fence  Ca,  109  HI  71 ;  Fry  on  Specific  Iron  Eailroad  Ca  y.  Fiuk,  41  O.  a 
Perf.,  sea  79;  Willard  v.  Taylor,  8    821. 


Wall.  657;  Pomeroy  on  Contracts, 
sea  488,  and  cases  cited. 

«Id. 

•  Bell  V.  Railroad  Ca,  8  O.  G  C.  81 ; 
Laverty  ▼.  Moore.  88  N.  Y.  658L 
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*  Hancnet  ▼•  McQueen,  82  Mich.  28. 

*  Rohiuson  ▼.  Appleton,  124  UL  276 ; 
Sargenv  v.  Sibley,  8  W.  L.  R  6. 

7  Potter  ▼.  Elliot  48  N.  Y.  821. 
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essary  parties.^  A  wife  having  a  contingent  right  of  dower 
need  not  be  united  with  her  hasband  in  an  action  for  the  spe- 
cific performance  of  a  contract  of  the  latter.'  Nor  is  it  es- 
sential that  a  trustee  of  a  bare  legal  title  be  made  a  party 
where  the  vendee  is  content  with  the  title ;  *  nor  is  an  agent  a 
proper  party  in  a  salt  against  his  principal;^  nor  can  he  sue 
for  specific  performance  in  his  own  name;*  nor  should  an  ad- 
verse claimant,  not  in  any  way  connected  with  the  plaintiff, 
be  made  a  defendant.* 

Sec.  1184.  General  principles  governing  tlie  action.— 
There  is  no  definite  rule  as  to  when  a  court  will  or  will  not 
decree  specific  performance  of  a  contract.  It  is  a  matter 
which  depends  largely  upon  circumstances  and  rests  in  the 
sound  discretion  of  the  court.  This  discretion,  however,  is 
not  an  arbitrary  one,  but  is  regulated  by  precedent  and  estab- 
lished practice.^  To  entitle  a  person  to  the  specific  perform- 
ance of  a  contract  he  must  have  been  diligent,*  and  the  per- 
formance should  be  both  mutual  and  complete;  *  and  if  there 
is  any  uncertainty  surrounding  the  contract  it  cannot  be  en- 
forced.^ The  plaintiff  must  be  prompt,  willing  and  anxious, 
and  cannot  have  relief  when  he  has  wholly  failed  to  perform 
his  part  of  the  agreement,"  although  aid  will  be  extended  to 
a  person  who  has  substantially  though  not  literally  com- 

iWebeter  v.  Tibbets,  19  W]&  488;  •  Morton  v.  Stone,  89  liinn.  876; 

Back  ▼.   Buck,   11  Paige^  Ch.  170 ;  Tavenner  ▼.  Barrett»  supra, 

Peters  ▼.  Jonee,  85  la,  612 ;  Hubbard  *  Ashley  ▼.  Little  Rock,  66  Ark.  891 ; 

▼.  Johnson,  77  Me.  189;  Thompson  19  S.  W.  Rep.  1058  (1898);  Lange  ▼. 

T.  Smith,  68  N.  Y.  801;  Crabill  ▼.  Jones,  5    Leigh,    192;    Willard   t. 

Marsh,  88  O.  a  881 ;  Maosie  v.  Don-  Taylor,  8  Wall  671.    See  Seager  ▼. 

aldsoD,  8  O.  879.    See  Moeher  ▼.  But-  Burns,  4  Minn.  141 ;  Fussell  y.  Oregg, 

ler,  81  O.  a  18a  118  U.  a  550. 

<6raf  ▼.  Wirthweine,  1  Handy,  19.  f  Tiffin  t.  Shawhan,  48  O.  a  178; 

It  is  error  to  specifically  enforce  a  Railroad  Ck>  ▼.  Railroad  Ca,  18  O.  a 

contract  against  a  husband  making  544-9 ;  Willard  v.  Taylor,  8  Wall  671. 

an  allowance  for  prospective  dower.  *  Brown  v,  Haines,  12  O.  1. 

Lucas  ▼.  Scott,  41  O.  a  68a    See  »  Owen  v.  Hall,  18  O.  a  571 ;  Bour 

Stanley  ▼.  Bedinger,  2  O.  C  C  844.  get  ▼.  Monroe,  26  N.  W.  Rep.  614 ; 

'  Hide  ▼.  Kelly,  10  O.  216.  Bumpus  ▼.  Bumpus,  58  Mich.  846. 

<  Tbvenner  ▼.  Barrett,  21  W.  Va.  w  Parker  ▼,  Parker.  6  O.  G  C.  491 ; 

666:  Long  ▼.  Ck>man,  10  Beav.  870;  Railroad  Ca  v.  Railway  Ca,  1  O.  C 

White  T.  White,  5  Oill,  859 ;  Jones  ▼.  Q  275 ;  Omaha  Real  Estate,  eta  Ca 

Ho6t»  1  H.  A;  M.  47a  t.  Murphy,  88  Neb.  800  (1892). 

"  Campbell  ▼.  HickR.  19  O.  a  48a 
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plied  with  a  contract.*  Whether  or  not  time  becomes  the 
essence  of  a  contract  depends  apon  circumstances.  Sach  will 
be  the  case  where  parties  have  so  stipulated ; '  or  where  from 
the  nature  of  the  contract  the  benefits  derived  must  neces- 
sarily depend  upon  a  strict  performance  in  point  of  time.'  An 
action  for  specific  performance  cannot  be  joined  with  one  for 
damages  for  breach  of  the  same  contract.^ 

See.  1135.  Enforceable  contracts. —  The  contracts  most 
commonly  sought  to  be  enforced  are  those  relating  to  real 
estate,  although  a  valid  contract  for  the  sale  of  personalty 
may  be  enforced  when  there  is  no  adequate  remedy  in  dam- 
ages.* The  principle  upon  which  a  contract  is  specifically  per- 
formed is  that  justice  cannot  be  done  unless  the  plaintiff  is 
granted  the  specific  thing  for  which  the  contract  is  made.* 
Another  ground  for  the  action  is  where  there  is  a  peculiar 
value  attached  to  the  contract  which  cannot  be  measured  by 
damages.''  In  every  case  there  must  be  clear  and  convincing 
proof.'  And  in  an  action  to  enforce  the  performance  of  a 
contract  in  favor  of  one  who  has  contributed  purchase-money, 
it  should  clearly  appear  what  portion  was  contributed  by  him.* 
A  contract  made  by  a  tenant  in  common  to  convey  the  entire 
tract  of  land  may  be  enforced  only  so  far  as  his  own  interest 
is  concerned ;  but  the  court  may  allow  compensation  for  the 
outstanding  interest  by  way  of  punishment  for  contracting 
to  sell  something  which  he  does  not  possess ;  **  and  a  contract 
for  a  lease  may  be  enforced,  even  though  the  quantity  of  land 
leased  is  less  than  that  described,  and  compensation  may  be 
allowed  for  any  material  difference."  It  has  been  frequently 
judicially  asserted  that  specific  performance  is  the  proper  rem- 

i  Rees  ▼.  Smith,  1  0. 124  ^Paddock  ▼.  Davenport^  107  M.  fl 

'  Brook  ▼.  Hidy,  18  O.  a  806 ;  Hager  710. 

▼.  Reed,  11  O.  a  626 ;  Scott  v.  Fields,  *  Bicket  ▼.  Whiter  27  a  a  405. 

7  O.  (Pt  2),  424  •  Maud  ▼.  Haud,  88  O.  a  147. 

s  Kirbj  ▼.  Harrison,  2  O.  a  826 ;  lo  Longworth   ▼.  Mitciiell,  26  O.  S 

Brock  V.  Hidy,  8upr<u  884 

«  Pinkum  ▼.  Eau  Claire,  81  Wis.  801.  "  Bowler  ▼.  Electric  lipht  Ca,  22 

i  Adams  t.  Messenger,  20  W.  L.  B.  W.  U  K  186 ;  King  y.   Wilson,  6 

282L  Beav.  124;    Winne  ▼.  Reynolds,  6 

•  6  Wait's  A.  ft  D.  768 ;  Shimer  ▼.  Paige,  Ch.  410 ;  Fry  on  Specific  Per- 

Banking  Ca,  27  N.  J.  Eq.  864;  Stuy*  foimance,  sec.  1194 
Teeant  ▼.  Mayon,  11  Paige,  Ch.  414 
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edy  to  enforce  a  contract  to  give  and  bequeath  property,  made 
by  a  decedent,  and  fully  performed  by  the  one  in  whose  favor 
it  is  made.^ 

Sec.  1186.  Parol  contracts. — While  courts  cannot  ordi- 
narily enforce  a  verbal  contract  for  the  sale  of  lands,  yet  re- 
lief will  be  granted  when  by  means  of  such  a  contract  fraud 
may  be  perpetrated.'  But,  before  it  will  be  enforced,  it  must 
be  clearly  proven  both  as  to  the  fact  of  execution  and  its 
terms.*  The  rule  is  universal  that  a  parol  contract  to  convey 
land  will  be  enforced  ^  when  followed  by  possession,  or  valu- 
able improvements  made  upon  the  land.^  Mere  payment  of 
consideration  will  not  be  su£Bcient.*  The  most  common  illustra- 
tion of  this  doctrine  is  wh^re  a  parol  contract  is  made  by  a 
parent  of  a  child  to  convey  land,  under  which  the  latter  takes 
possession  and  makes  valuable  improvements  thereon.'  But  a 
parol  contract  made  with  reference  to  both  real  and  personal 
property,  the  consideration  of  which  is  indivisible,  falls  within 
the  statute  of  frauds  and  cannot  therefore  be  enforced.* 

Sec.  1187.  Demand  and  tender. —  As  a  general  rule,  de- 
mand must  be  alleged  in  an  action  to  compel  the  specific  per- 
formance of  a  contract.*  But  this,  of  course,  is  unnecessary 
where  the  facts  alleged  show  that  it  has  been  waived  or  that 
the  contract  has  been  repudiated  or  denied.^*  Nor  is  a  demand 
necessary  where  a  person  is  entitled  to  a  conveyance  upon  re- 
quest." It  has  been  stated  that  the  plaintiff  must  be  prompt, 
willing  and  anxious,"  and  it  is  therefore  necessary  that  his 

1  Emery  ▼•  Darling,  00  O.  &  1(K),  ^  Burlingame  ▼.  Rowland,  77  Cal. 
wrhere  the  aaUiorities  are  fully  re-  810^  and  cases  cited ;  Swales  ▼.  Jack- 
viewed.  This  is  true  of  certain  son,  126  Ind.  289. 
parol  contracts,  as  sfaown  by  the  next  ^Shahan  ▼.  Swan,  48  O.  SL  25, 
succeeding  section.  See,  also,  writer's  and  author's  note  in  88  Cent  Li  J. 
note  to  Shahan  ▼.  Swan,  in  82  Gent  205-8. 
Lk  J.  205-a  *Bum8  t.  Fox,  118  Ind.  205;  Reed 

s  WatBon  T.  £rb,  88  O.  a  85.  ▼.  Hodges,  80  Ind.  804;  Harless  ▼. 

*  Worthington  v.  Worthington,  82  Petty,  84  Ind.  26a 

NeU  884;  40  N.  W.  Rep.  854  (1891),  ^opawlak  ▼.  Granowski,  55  N.  W. 

and  cases  cited;  Catsinger  ▼.  Bal-  Rep.  88  (Minn.,  1898);  Denlar  ▼. Hile, 

lard,  115  Ind.  9a  128  Ind.  6a 

«  Pntman  ▼.  Tinkler,  88  Mich,  628,  "  Bruce  t.  TUlson,  25  N  Y.  194. 

and  cases  cited.  »  Campbell  ▼.  Hicks,  19  a  a  48a 

^Peters  ▼.  Jones,  85  la.  512l  See  ante,  sea  1181 

«Site8T.  Keller,  6  0.48a 
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willingness  be  shown  by  his  pleadings.  If  a  vendee  seeks  to 
enforce  a  contract  for  the  sale  of  lands,  he  must  tender  or 
bring  the  money  into  court,  unless  the  contract  be  denied.^ 
Of  course  a  tender  is  unnecessary  where  it  is  certain  that  it 
will  be  refused,'  or  where  the  facts  stated  show  a  repudiation 
of  the  contract.'  A  tender  of  performance,  however,  can 
avail  nothing  unless  the  party  is  in  a  condition  to  perform  at 
the  time.^  A  vendor  must  tender  a  good  title  within  a  rea- 
sonable time  before  he  can  enforce  a  contract  for  the  sale  of 
land,*  which  must  be  a  marketable  title.*  An  allegation  in  a 
petition  ^^  that  the  plaintiff  tendered  to  the  defendant  a  con- 
veyance of  said  land  and  demanded  payment  of  the  purchase- 
money,  and  that  a  deed  is  herewith  filed  and  tendered  to 
him,"  is  not  denied  by  an  answer  that  the  plaintiff  did  not, 
within  a  reasonable  time,  tender  to  the  defendant  a  convey- 
ance or  seek  to  enforce  the  contract  until  a  day  named.^  A 
legal  or  valid  tender  need  not  be  made  where  there  is  an  offer 
of  performance  of  all  conditions.* 

Sec.  1188.  The  petition.— The  contract  should  be  set  out 
with  exactness,  whether  verbal  or  written.  The  consider- 
ation, debt,  terms  and  stipulations  must  be  specifically  alleged.* 
It  has  been  held,  however,  that  a  petition  for  the  enforcement 
of  an  oral  contract  which  sets  forth  such  a  part  performance 
as  would  take  it  out  of  the  statute  of  frauds  is  sufSoient, 
whether  it  be  stated  that  the  contract  was  verbal  or  written.'* 
It  is  not  necessary  to  set  forth  the  manner  of  the  execution 
of  the  contract.'^  Ownership  and  possession  at  the  time  of 
tendering  a  deed  and  demand  of  purchase-money  should  be 
illeged  in  an  action  by  the  vendor;"  and  in  case  of  a  parol 
contract,  the  averment  as  to  possession  must  be  clear  and  ex- 

i~Fall  T.  Hazelrigg,  45  Ind.  676 ;       <  Rife  t.  Ljbarger,  49  O.  a  432. 
Brock  T.  Hidj,  18  O.  a  806;  Irwin        ^Tifi^  y.  Bhawhan,  48  O.  a  178. 
V.  Gregory,  18  Gray,  215;  Crary  v,        «Ponieroy  v.  Fullerton,  21  a  M'. 

Smith.  2  N.  Y.  60.  Rep.  19  (Ma,  1898). 

a  Bickett  v.  White,  1  C.  a  Q  R.  170.        «  Gaskins  v.  People,  44   Tex  890 ; 

» Martin    v.   Merritt,  57    Ind.  84 ;  Ward  v.  Stuart,  62  Tex.  83a 
Brown  y.  Eaton,  21  Minn.  409;  Van-      ^<>  Slingerland    y.    Slingerland,    4G 

pell  y.  Woodward,  2  Sandf.  Ch.  143;  Minn.  100;  48  N.  W.  Rep.  605. 
Crary  y.  Smith,  2  N.  Y.  60.  "  Hanschett  y.  McQueen,  82  Mich. 

<  House  y.  Beatty.  7  O.  (Ft  2),  84  22. 

ft  Ursuline  Community  y.  Huneke,      ^*Sargeant  y.  Sibley,  8  W.  U  R  6L 
34  W.  I*  a  15a 
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plicit.'  An  allegation  that  the  plaintiff  has  duly  performed 
the  conditions  on  his  part  to  be  performed  is  equivalent  to 
averring  payment  of  a  cash  payment  required,  or  the  execu- 
tion, tender  or  delivery  of  a  mortgage  as  agreed  upon.'  A 
petition,  however,  which  sets  forth  a  contract  and  asks  for 
specific  performance  and  for  general  relief  cannot  be  con-/ 
sidered  as  asking  for  a  money  judgment.'  It  is  equally  es- 
sential that  the  petition  should  specifically  set  forth  the  breach 
claimed ;  ^  and  where  there  has  been  an  absolute  refusal  to 
perform,  thereby  rendering  a  tender  unnecessary,  such  refusal 
and  omission  to  tender  must  not  only  be  alleged,  but  that 
the  plaintiff,  though  so  excused,  is  still  ready  and  willing  to 
perform.'  A  plaintiff  may  either  ask  for  the  specific  perform- 
ance, or  that  adequate  compensation  be  granted  for  the  non- 
performance. To  entitle  him  to  this  alternative  relief,  how- 
ever, he  must  repay  any  money  received  or  make  a  tender.' 
A  money  judgment  for  compensation  may  be  rendered,^  or  he 
may  ask  to  have  a  contract  specifically  performed  by  some  of 
the  defendants,  and  for  the  enforcement  of  a  lien  as  to  others.' 
Ordinarily  a  description  in  a  contract  with  reference  to  real 
estate  is  adequate  if  it  is  sufficiently  definite  to  enable  the 
purchaser  to  know  what  he  is  buying.'  But  where  it  is  neces- 
sarv  to  resort  to  extrinsic  evidence  to  make  it  definite,  the 
petition  should  show  all  the  facts  and  what  is  desired  before 
a  decree  will  be  granted.^^  And  the  contract  may  be  reformed 
and  enforced  in  the  same  action.^^ 

Sec.  1139,  Petition  by  vendor  to  compel  vendee  to  com- 
plete contract  of  purchase. — 

Plaintiff  alleges  that  on  the day  of ,  18—,  he  was 

the  owner  in  fee-simple  of  the  following  described  premises 
situate  in  the  county  of ,  Ohio,  to  wit :  IDesoription.'] 

I  Swales  ▼.  JacksoD,  126  Ind.  288L  Moesman  ▼.  Schulter,  6  Am.  Law 

sPomeroy  v.  Fullerton,  21  a  W.  Rec.  426. 

Rep.  19  (Ma,  1898).  ?  Ashley  v.  Little  Rock,  66  Ark. 

s  Rusli  T.  Brown,  101  Ma  686.  891 ;  19  a  W.  Rep.  1058  (1892). 

«De  Lacy  ▼.  Wolcott,  21  N.  Y.  a  •  Bacon    ▼.   Leslie,  60   Kan.   494; 

619.  HolHs  T.  Burgess,  87  Kan.  494;  Fow- 

s  Marie  t.  Garrison,  46  N.  Y.  Super,  ler  v.  Redican,  62  III  405. 

167.    See  ante,  sec.  1184;  Frizen  t.  ^  Bacon  ▼.  Leslie,  tupra, 

Castro,  68  Cal.  442.  ^^  Bacon  y.  Leslie^  auprcu 

<  Railroad  Ckx  ▼.  Steinfeld,  42  O.  a 
449. 
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That  on  the day  of ,  18 — ,  plaintiff  entered  into  a 

contract  in  writing  witn  the  defendant,  whereby  it  was  agreed 
that  plaintiff  would  sell  said  premises,  and  defendant  agreed 

to  purchase  the  same  for  the  sum  of  $ ,  in  the  following 

payments:  one-half  to  be  paid  in  cash,  and  the  remainder 
thereof  to  be  paid  in  one  year,  said  deferred  payment  to  bear 
interest  at  the  rate  of per  cent,  and  be  secured  by  mort- 
gage upon  the  premises  sold. 

That  it  was  agreed  between  plaintiff  and  defendant  that 
the  sale  was  to  be  completed  and  the  deed  and  mortgage 
passed  between  them  on  the day  of ,  18 — . 

That  upon  that  date  plaintiff  duly  tendered  said  defendant 
a  good  and  sufficient  deed  for  the  aboye-d escribed  premises, 
and  has  complied  with  all  the  conditions  on  his  part  to  be  per- 
formed pursuant  to  said  agreement. 

That  the  defendant  upon  said  date  refused,  and  still  refuses, 
to  perform  and  carry  out  said  contract  and  to  make  said 
purchase,  or  to  pay  said  sum  of  $ ,  or  to  execute  said  mort- 
gage. 

rlaintiff  therefore  prays  that  said  defendant  be  required  to 
carry  out  and  perform  said  contract,  to  pay  said  purchase- 
money,  to  execute  said  mortgage,  and  for  such  relief  as  ia 
proper. 

Sec.  1140,  Petition  by  rendee  to  compel  yeudor  to  make 
deed.— 

Defendant  was  on  the day  of ,  18 — ,  the  owner  of 

and  seized  in  fee-simple  of  the  following  described  real  estate, 
yiz.:  [Describe  preimsea.]  That  on  said  day  plaintiff  entered 
into  an  agreement  in  writing  with  the  defendant  whereby  it 

was  agreed  that  in  consideration  of  the  sum  of  $ ,  to  be 

paid  by  this  plaintiff  in  the  following  manner  [state  terms]j 
that  said  defendant  would  sell  and  conyey  said  premises  to 
plaintiff  by  a  good  and  sufficient  deed  of  warranty. 

That  on  the  day  of ,  18 — ,  according  to  the  terms 

of  said  contract,  the  plaintiff  duly  tendered  to  the  defendant 
said  sum  of  $ — -— ,  and  requested  him  to  conyey  said  premises 
to  plaintiff  as  proyided  by  said  agreement,  but  the  defendant 
refused  and  still  refuses  to  execute  and  deliver  suv^h  convey 
ance. 

That  the  plaintiff  has  duly  performed  all  the  conditions  of 
said  agreement  on  his  part,  and  is  ready  and  willing  to  pay 

said  purchase-money,  and  now  brings  said  sum  of  $ into 

court  and  offers  the  same  to  said  defendant,  upon  his  execut- 
ing and  delivering  to  plaintiff  a  sufficient  conveyance  of  said 
premises  according  to  the  terms  of  said  contract. 

Plaintiff  therefore  prays  that  the  court  order  and  decree 
that  the  defendant  convey  said  premises  to  plaintiff  by  a  good 
and  sufficient  deed,  and  for  such  relief  as  may  seem  equitable. 
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Sec.  1141.  Petition  to  enforce  performance  of  rerbal 
contract  of  sale. — 

Plaintiff  alleges  that  on  the day  of ,  18 — ,  the  de- 
fendant was  the  owner  in  fee-simple  of  the  following  described 
premises,  viz.:  [Desorihe premi8e8,'\  On  said  date  plaintiff  en- 
tered into  a  contract  not  in  writing,  by  which  said  defendant 
agreed  to  sell  said  premises  to  the  plaintiff  for  the  sum  of  % . 

The  terms  of  said  contract  were  as  follows :  [State  terma^  as:\ 
Plaintiff  paid  to  defendant,  upon  the  day  of  making  said  con- 
tract, the  sum  of  $ as  part  of  the  purchase-price  thereof, 

and  agreed  to  pay  the  balance  thereof  in  the  following  man- 
ner: [Staie  haw.']  That  plaintiff  immediately  went  into  pos- 
session of  said  premises  and  is  still  in  possession  of  the  same, 
and  has,  while  ne  has  so  been  in  possession,  made  permanent 
and  valuable  improvements  thereon,  to  wit:  [State  whatJ]    On 

the day  of ,  18 — ,  plaintiff  tendered  to  defendant  the 

sum  of  $ — — ,  the.  balance  of  the  purchase-money  remaining 
due  from  him  upon  such  sale,  and  demanded  of  defendant  that 
he  make  and  execute  a  deed  for  said  premises  in  accordance 
with  their  said  agreement,  but  that  the  defendant  then  refused 
so  to  do  and  still  refuses  to  execute  and  deliver  to  plaintiff  a 
deed  for  said  premises.  Plaintiff  has  duly  performed  all  the 
conditions  of  said  agreement  by  him  to  be  performed,  and  is 
still  willing  so  to  do,  and  now  brin^  the  balance  of  the  un- 
paid purchase-price  of  said  premises  into  court  and  tenders  the 
same  to  plaintiff  upon  condition  that  defendant  will  carry  out 
and  perform  his  contract  and  make,  execute  and  deliver  a 
deed  for  said  premises  to  plaintiff. 

Plaintiff  therefore  asks  that  the  court  decree  that  plaint- 
iff be  compelled  to  specifically  perform  his  said  contract  and 
convey  said  premises  to  plaintiff  according  to  their  said  con- 
tract, etc. 

Sec.  1142.  Petition  against  administrator  of  vendor  ou 

written  contract  for  deed. — 

The  defendant  A.  B.  was  on  the day  of ,  18 — ,  duly 

appointed  by  the  probate  court  of county,  Ohio,  admin- 
istrator of  the  estate  of  0.  D.,  who  died  on  the day  of 

,18—. 

Plaintiff  says  that  the  said  C.  D.,  deceased,  was  the  owner 
and  seized  in  fee-simple  of  the  following  described  premises, 
situate,  etc. :  [Description^]  That  during  the  life-time  of  the 
said  0.  D.,  to  wit,  on  the day  of ,  18 — ,  plaintiff  en- 
tered into  a  contract  with  said  0.  D.,  deceased,  wnereby  said 
0.  D.  agreed  that  upon  payment  to  him  by  this  plaintiff  of  the 

sum  of  $ [if  deferred  payments,  80  8tate]j  he  would  sell  and 

convey  said  premises  to  this  plaintiff  by  deed  of  general  war- 
ranty, which  contract  [state  mcUerial  part  qf  contract]. 

That  on  tho day  of ,  18—,  the  plaintiff  paid  to  said 
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C.  D.  the  sum  of  $ ,  being  part  of  the  purchase-money,  in 

accordance  with  the  terms  or  their  said  agreement. 

Plaintiff  has  performed  all  the  conditions  of  said  contract, 
excepting  the  payment  of  the  balance  of  the  parchase-money, 
but  is  still  willing  to  pay  the  same  in  accordance  with  the 

terms  of  said  contract,  ancl  now  brings  the  said  sum  of  $ , 

the  balance  of  said  purchase-money,  into  court,  and  tenders 
the  same  to  said  C.  D.,  as  such  administrator,  when  she  shall 
make  and  deliver  a  deed  of  conveyance  for  said  premises  to 
plaintiff. 

IPrayer,'] 

Sec.  1143.  Petition  to  compel  specific  performance  of 
contract  to  convey  or  give  lands. — 

That  on  the day  of ,  18 — ,  one  L.  V.  was  the  owner 

in  fee-simple  of  the  following  described  real  estate,  situated 

in county,  state  of :  [desoriie  it\  [and  said  R  V. 

was  then  his  wife]. 

That  on  the day  of ,  18 — y  said  L.  V.  died  intes- 
tate, leaving  surviving  him  R.  V.,  his  widow,  and  U.  V.  and 
T.  Y.,  his  only  children,  and  leaving  no  other  heirs  at  law, 
and  still  being  the  owner  of  said  real  estate. 

That  the  plaintiff  was  the  nephew  of  said  L.  Y.,  and  on  the 
said day  of ,  18 — ,  in  consideration  of  love  and  affec- 
tion, and  for  the  further  consideration  that  plaintiff  would 
assist,  with  his  money,  time  and  labor,  in  the  erection  of  a 
house  and  barn  upon  said  premises,  and  would  take  pos- 
session [when  notified]  and  occupy  the  same,  and  make  valu- 
able and  permanent  improvements  thereon,  he  [they],  the  said 
L.  Y.  [and  R  Y.],  proposed  to  plaintiff  that  he  [they]  would 
convey  to  him  said  real  estate  on  condition  that  plaintiff 
would  pay  to  him  [them]  one-half  of  the  crops  that  might 
grow  and  be  raised  upon  said  premises. 

That  plaintiff  then  and  there  accepted  said  proposition  and 
assisted  with  his  labor,  time  and  money  in  the  erection  of  said 
barn  and  house  [and  afterwards  married],  and  in  pursuance 
of  said  contract,  and  relying  upon  the  same,  on  or  about  the 

day  of ,  18 — ,  moved  upon  and  took  possession  of 

said  premises,  and  has  ever  since  occupied  and  held  possession 
thereof,  turning  over  to  said  L.  Y.  [ana  R  Y.],  until  nis  [their] 
death[s],  one-half  of  the  crops  grown  and  raised  on  said  prem- 
ises according  to  the  terms  of  said  agreement. 

That  plaintiff,  in  reliance  upon  said  contract,  has  made  last- 
ing and  valuable  improvements  on  said  premises,  in  this:  he 
has  dug  and  walled  a  well,  graded  a  lot  on  which  said  house 
stands,  made  walks,  built  permanent  and  lasting  fences,  set 
out  shade  trees  which  are  now  growing  thereon,  and  changed 
the  fences  so  as  to  separate  said  real  estate  from  the  other 
lands  of  said  L.  Y.  [and  R  Y.]. 
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That  said  improvements  were  all  made  with  the  knowledge 
and  oonsent  of  said  L.  Y.  and  upon  the  faith  of  said  contract. 

That  said  L.  V.  [and  E.  V.],  durinff  his  [theirl  life-time^ 
frequently  promised  to  convey  by  deed  to  plaintiff  said  tract 
of  land  in  fee-simple,  but  before  he  [they]  carried  out  said  in- 
tention he  [they]  suddenly  and  unexpectedly  died,  intestate, 
without  having  executed  any  deed  of  conveyance  to  plaintiff 
for  said  premises. 

That  plaintiff  has  demanded  a  deed  of  the  defendants,  whicli 
they  have  refused,  and  they  have  also  refused  to  carry  out 
ana  execute  the  terms  of  said  contract  and  have  denied  the 
same. 

^Prayer,'] 

NOTBL— Modeled  from  Paterbaugh  y.  Puterbaagh,  181  Ind.  28S.  See 
Shahan  t.  Swan,  48  O.  Si  35;  Fry  on  Specific  Performance,  sec.  558;  Pom- 
eroy  on  Specific  Performance,  sea  107. 

Sec*  1144.  Non-enforceable  contracts. —  Where  the  terms 
of  a  contract  are  vague,  indefinite  or  doubtful,  it  cannot  be 
enforced ;  ^  and  so  with  one  which  is  illegal,'  or  where  per- 
formance is  impossible.'  Nor  will  a  contract  entered  into  by 
mistake,  unless  mutual,^  or  one  which  is  tainted  with  fraud,^ 
or  one  which  cannot  be  rescinded,*  be  enforced.  So  with  a 
contract  entered  into  by  mutual  mistake,  which  is  surrounded 
with  suspicion  showing  bad  faith,^  or  a  mere  negative  option 
to  purchase  land;'  or  a  contract  to  reconvey  premises  upon 
certain  conditions,  will  not  be  enforced  as  against  an  abso- 
lute deed,  unless  the  same  is  clear,  satisfactory  and  honest;' 
or  a  contract  to  convey  real  estate  in  consideration  of  per- 
sonal services  to  be  performed.*'  Nor  will  a  contract  for  the 
sale  of  land  be  enforced  where  the  title  is  the  subject-matter 
of  another  suit,  even  though  in  the  opinion  of  the  court  the 
litigation  is  groundless.*'     A  conditional  contract  in  which  one 

1  Railroad  Ca  ▼.  Railway  Co.,  10.  ^  Craft  ▼.  Egan,  suprcu 

a  a  275;  Breuer  t.  Hayes,  23  W.  ^Litz  ▼.  GkxMling,  28  W.  L.  R  2-J2 

L.  R  144  (C.  a  C.  R,  1889).  (Ky.,  1892),  and  cases  cited. 

sSprague  ▼.  Rooney,  104  Ma  671;  *SeweU  ▼.  Lovett^  6  W.  L.  R  6S 

16  a  W.  Rep.  501  (1891).  (Ham.  Ckx  D.  Q). 

'Angus  ▼.  Robinson,  62  Vt  6a  i^Ikerd  ▼.  Beavers,  106  Ind.  483; 

<  Craft  V.  Egan,  80  W.  L.  R  127  Lindsey  ▼.  Giass,  119  Ind.  801;  Dun- 

(Ma,  1898X  bar  v.  Hile.  128  Ind.  6a 

»  Wingart  v.  Pry,  W.  105 ;  Gray  ▼.  "  Hopple  v.  Overbeck,  20  W.  L.  R 

Tappan,  W.  117.  25  (C.  R  a  R,  1888);  Ambrose  t* 

•  Watkins   v.    Coilins,  11    O.   81 ;  Kuhn,  26  W.  L.  R  127. 
Kirby  v.  Harrison,  2  O.  R  827. 
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of  the  parties  thereto  is  made  a  judge  of  the  conditions  oan- 
not  be  specifically  enforced  if  the  same  is  not  performed  sat- 
isfactorily.* Nor  will  courts  ordinarily  decree  specific  per- 
formance of  a  contract  where  it  would  require  a  long-continued 
performance  of  personal  acts  or  the  exercise  of  skill.'  But 
where  in  such  a  case  the  demand  for  the  exercise  of  such 
power  is  great^  as  the  operation  of  a  railroad,  a  decree  may 
sometimes  be  granted.' 

Sec.  1145.  Specific  performance — Defenses, —  A  defendant 
cannot  urge  the  fact  that  his  title  to  the  land  is  contested  by  a 
suit  instituted  after  the  contract  was  entered  into,  in  which  it 
was  sought  to  set  aside  the  conveyance  for  f  raud.^  Kor  can  he 
set  up  an  indebtedness  due  him  upon  other  accounts  not  con- 
nected with  the  contract.*  Nor  will  inadequacy  of  price  fur- 
nish a  reason  for  refusing  to  compel  the  execution  of  a  contract 
where  a  vendor  holds  the  purchase-money  and  refuses  to  re- 
scind.' A  defendant  in  an  action  for  a  breach  of  a  contract 
may  ask  that  the  action  be  considered  as  one  for  specific  per- 
formance. If  that  be  done  he  cannot  afterwards  complain  if 
the  court  give  him  his  election  to  perform  or  to  answer  for  any 
damages  or  compensation.^  Under  a  general  denial  in  an  ac 
tion  for  specific  performance,  the  contract  may  be  shown  to 
be  in  fact  a  lease,  made  in  violation  of  law.'  But  under  a 
general  denial  of  the  execution  of  a  contract,  it  cannot  be 
shown  that  the  defendant  is  a  married  man  and  that  his  wife 
did  not  join.' 

» CWgler  V.   Blair,  4  O.  C.  Q  824,  •  Galloway  v.  Barr,  13  O.  864 

and  cases  cited ;  Sargeant  v.  Bibey,  11  ?  Mealey  t.  Finnegan,  46  Minn.  507. 

W.  L.  a  177.  •Sprague  ▼.  Rooney,  104  Ma  849. 

>  Van  Tyne  ▼.  Short,  4  W.  L.  R 1149.  The  effect  of  a  general  denial  is  to 

*  Railroad  Ca  v.  Railroad  Ca,  13  deny  that  there  is  any  legal  contract 

O.  a  544-49.  Bliss  on  Code  Pldg.,  sees.  824,  852 ; 

4  Stanley  v.  Beddinger,  2  O.  G.  CX  Northrup  ▼.  Insurance  Ckx,  47  Mo. 

844  486 ;  Young  ▼.  Glasscock,  79  Ma  674 

ft  Kight  V.  Luke,  69  Ala  423 ;  Pal-  •  Brown  t.  Eaton,  21  Minn.  409. 
lian  ▼.  Owen,  26  Ala.  492;  Sims  t. 
McEwen,  27  Ala.  184 
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Sec.  1 146.    Nature  of  the  defense.— At  one  time  courts 

did  not  look  with  much  favor  upon  the  plea  of  the  statute  of 
limitations,  and  therefore  held  parties  to  their  strict  legal  rights 
if  they  wished  to  take  the  benefit  of  it.  Leave  to  plead  the 
statute  was  seldom  granted,^  and  would  only  be  granted  under 
peculiar  circumstances  ;  ^  and  now  courts  will,  in  their  discretion, 
refuse  to  allow  a  stale  defense  of  the  statute  to  be  made  at  the 
hearing  or  before  judgment.^  The  bar  is  a  personal  privilege 
and  may  be  waived  by  a  subsequent  promise  or  by  failure  to 
take  advantage  of  the  same  in  an  action.^  Nor  can  it  be  taken 
advantage  of  by  another,  and  may  prevail  as  to  one  party  and 
fail  as  to  another.^  Nor  can  it  be  extended  to  one  not  within 
its  saving  clause.^  The  statute  is  now  regarded  more  favorably 
and  considered  as  one  of  repose.^  It  is  a  meritorious  defense 
and  may  be  pleaded  in  equity  as  will  as  at  law.  It  is  not  avail- 
able under  every  and  all  circumstances,  especially  when  it 
becomes  an  unconscientious  defense.^  Rights  must  be  deter- 
mined by  the  statute  in  force  at  the  time  they  accrue.®  Only 
such  features  as  bear  upon  the  question  of  pleading  will  be 
noticed.  The  subject  is  treated  generally  in  a  former  section  .^^ 
Sec.  1147.    To  what  cases  applicable.— The  statute  does 

not  apply  to  a  continuing  or  subsisting  trust.^^    Yet  where  a 


'  Flynn  v.  Elliott,  1  W.  L.  J.  394. 

« Sheets  v.  Baldwin,  12  0. 120. 

'Campbell  v.  Campbell, 3  0.  C.  C. 
449. 

*  Turner  v.  Chriaman,  20  0.  332; 
Zieverink  v.  Kemper,  19  W.  L.  B. 
270  (C.  S.  C.  E.) ;  Vose  v. Woodford, 
29  0.  S.  245 ;  Joycfe  v.  Hart,  27  W.  L. 


5  Barr  v.  Chapman,  30  W.  L.  B. 
264. 
^Bronson  v.  Adams,  10  O.  135. 
^  Maxwell  on  Code  Pldg.  472. 
«  Treasurer  v.  Martin,  50  O.  S.  197. 
9  Ham  V.  Kunzi,  56  0.  S.  531. 
»ilnte,  sees.  65-17, 65-18. 
R.S.,  sec  4974.  Sheriff  receiving 


lO 


II 


B.  144 ;  Railroad  Co.  v.  Hine,  25  O.  money  in  his  official  capacity  is  not 
S.  629.  a  trustee.    Townsend  v.  Eichelber- 

ger,  51  O.  S.  213. 
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trustee  disclaims  his  trust  with  the  knowledge  of  the  cestui 
que  trusty  and  retains  an  unbroken  possession  of  property  for 
a  period  sufficient  to  constitute  a  bar,  such  possession  may  be 
then  relied  upon  as  a  defense.^  A  devise  to  a  son  with  an 
obligation  to  pay  another  a  legacy  is  not  a  trust'  Nor  does 
it  apply  to  an  action  by  a  vendee  of  real  property,  in  posses- 
sion thereof,  to  obtain  a  conveyance;'  but  will  only  apply  to 
such  actions  as  survive  at  common  law,  or  those  which  the 
code  provides  shall  survive,  as  actions  for  mesne  profits,  in- 
juries to  person  or  property,  or  for  deceit  or  fraud.*  The 
statute  begins  to  run  from  the  time  the  cause  of  action  ac- 
crues, unless  a  party  be  under  some  disability,  as  absence  from 
the  state,'  or  is  a  minor,  or  of  unsound  mind  or  imprisoned;' 
in  which  case  it  begins  to  run  from  the  removal  of  the  disa- 
bility,^ and  continues  until  an  action  is  commenced,  which  is 
when  the  summons  is  served  upon  the  defendant,  or  at  the 
date  of  the  first  publication  when  service  is  so  made.'  There 
are  other  things,  however,  which  will  rest  it  from  its  opera- 
tion, which  are  said  to  be  exceptions,  such  as  payment,  writ- 
ten acknowledgment,  promise  to  pay  made  and  signed  by 
the  party  charged,  in  which  case  the  statute  runs  from  the 
payment,  acknowledgment  or  promise.'  If  the  action  is  barred 
by  the  laws  of  a  sister  state  where  it  arose  it  is  also  barred 
where  suit  is  brought.^'  In  some  states  the  doctrine  has  been 
adopted  that,  where  there  is  a  legal  and  equitable  remedy  in 
respect  to  the  same  matter,  the  latter  is  under  the  control  of 
the  same  statutory  bar  as  the  former.^^ 

^Williams  ▼.  Society,  1  O.  &  478;  uteto  ruDningp,    Stanley  t.  Stanley, 

Pasohall  v.  Hinderer,  28  O.  &  56a  47  O.  a  226. 

3  Yearly  v.  Long,  40  O.  a  27 ;  Long-       «  R  &,  sees.  4986, 497a 
ley  y.  Stump,  11  W.  L.  R  247.    Nor       ^  Ck>venanty  v.  Atherton,  9  O.  84; 

is  the  receipt  of  money  by  an  attor-  Pendegraat  v.  Foley,  8  Qtu  1. 
ney.    Douglass  v,  Corry,  21  W.  K  R        «R  a,  sea  4987;  ante,  sea  7. 
852 ;  Carpenter  ▼.  Canal  Ca,  85  O.  a       *  R  a,  see.  4992 ;  Coffman  v.  Secor, 

817.  40  O.  a  687.    By  sureties,  Winchell 

s  R  a,  sec.  4974  ▼.  Hicks,  18  N.  T.  55a    A  verbal 

^O.  Code,  sec.  4975;  90  O.  L^  140;  promise  will  not  have  that  effect 

Whittaker's  Ohio  Civ.  Code  (4th  Rev.  Stephenson  v.  Line,  7  O.  C.  G  147. 
ed.),  p.  a  i«R  a,  sea  4990. 

ft  R  a,  sea  4989.  A  non-resident  ^^Quayle  v.  Guild,  91  111.  878;  If  in- 
whooccasionallycomesiniothestate  cock  ▼.  Harper,  86  111.  445;  On  iter 
will  not  by  his  presence  set  the  stat-  ▼.  Tice,  120  III.  277 ;  Harding  v.  Dii* 

rand,  188  HI.  515  (1891). 


I 

§  1148.]  STATUTE  OF  LIMITATIONS.  1225 

Sec.  1148.  What  plaintiff  must  allege. —  The  presumption 
is  that  a  cause  of  action  is  barred,  and  if  the  fact  that  a  party 
plaintiff  was  under  age,  of  unsound  mind  or  absent  from  the 
state,  or  the  transaction  was  tainted  with  fraud,  be  relied  upon 
to  remove  the  statutory  bar,  such  facts  must  be  stated  to 
bring  a  cause  within  any  of  the  exceptions.^  If  a  new  promise 
be  relied  upon  to  take  the  case  out  of  the  statute,  it  must  not 
be  uncertain,  but  an  acknowledgment  of  a  certain  definite 
sum.'  A  new  consideration  for  the  promise  is  unnecessary, 
and  hence  one  need  not  be  alleged.'  It  has  been  held  that, 
where  the  claim  is  removed  from  the  bar  of  the  statute  by  a 
new  promise,  suit  should  be  brought  upon  the  new  promise  as 
a  new  cause  of  action  and  not  upon  the  original  debt.^  This 
view,  however,  is  not  shared  by  other  courts,  which  hold  it 
unnecessary  to  even  allege  a  new  promise.*  The  latter  rule 
can  hardly  be  consonant  with  the  terms  of  the  statute.  A 
barred  claim  can  only  be  the  foundation  of  an  action  when  it 
falls  within  one  of  the  exceptions  provided,  and  to  show  that 
the  claim  constitutes  a  cause  of  action  it  is  absolutely  essential 
that  every  fact  necessary  to  show  that  an  action  exists  should 
be  stated.  One  of  those  facts  is  that  a  new  promise  was  made, 
and  it  must  be  specifically  alleged  in  the  petition  that  a  prom- 
ise in  writing  was  made.*  A  petition  cannot  be  amended  so 
as  to  bring  in  a  portion  of  a  claim  omitted  from  the  original 
one,  which  has  become  barred  smoe  the  commencement  of  the 

1  Bass  y.  Berry,  61  GaL  264 ;  Hnm-  of  this  action,  for  the  space  of  three 

hert  V.  Rector,  7  Paige,  105 ;  Sublette  years  only,"  baa  been  held  a  suf- 

▼.    Tinner,  9   Cal.  428.     The   facts  ficient  allegation  to  remove  the  ac- 

which  bring  the  party  within  the  tion  from  the  statutei    Minnesota  H. 

saving  clause  must  be  stated.    Piatt  Works  ▼.  Smith,  86  Nebi  616;  64  N. 

V.  Linton,  86  O.  &  282 ;  Hanover  v.  W.  Repi  978  (1898). 

Spery,  86  O.  a  244    This  is  not  ap-  'Quarrier  ▼•  Quarrier,  86  W.  Va. 

plicable   to  a   defendant   in  error.  810. 

Railroad  Ck>.  v.  Wick,  86  O.  a  247.  *  Parks  ▼.  Brooks^  17  a  E.  Rep.  22 

An  allegation,  **  that  by  the  laws  of  (a  Q,  1898). 

L  the  statute  provided  that  an  action  «  Fleming  v.  Fleming,  12  a  E.  Rep. 

of  debt  on  a  promissory  note  may  be  267 ;  88  a  C.  610 ;  Sepaugh  v.  Smith, 

commenced  within  ten  years  from  14  a  R  Rep.  989  (a  G,  1892)i 

the  time  the  cause  of  action  accrued ;  *  Sands  v.  St  John,  86  Barb.  628 ; 

that  the  defendant  has  resided  in  the  Baldwin  v.  Martin,  14  Ablx  Pr.  (N. 

state  of  N.  since  the  giving  of  said  a)  9. 

note,  am]  pi  itu- 1<>  the  commencement  ^  Smith  v.  Beeler,  19  Kan.  669. 
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action.'  Saoh  matter  may  be  stricken  oat  by  motion.*  If  it  is 
not  barred  by  reason  of  falling  within  an  exception,  an  amend- 
ment may  be  made  to  show  that  fact.'  The  statute  will  bar 
an  answer  seeking  to  open  and  sarcharge  a  settlement  for 
fraud,  of  which  a  defendant  had  knowledge  more  than  four 
years  before  the  action  was  brought.^  Where  the  statute  is 
pleaded  in  an  answer,  it  is  new  matter  requiring  a  reply;* 
and  a  reply  which  denies  that  the  action  is  barred,  as  claimed 
in  the  answer,  will  authorize  the  plaintiff  to  prove  himself 
within  a  saving  clause.* 

Sec.  1149.  Petition  where  note  is  relieved  from  statate 
by  new  promise. — 

There  is  due  plaintiff  from  defendant  the  sum  of  $ ^ 

upon  a  promissory  note,  of  which  the  following  is  a  copy,  etc. 
[Copy  of  note,    iyse  chapter  on  BUlit  and  Notee^^  see.  £96.} 

That  on  the day  of ,  18 — j  after  said  note  became 

barred  by  the  statute  of  limitations,  the  defendant  promised 
the  plaintiff  in  writing  that  he  would  pay  said  note,  wnich  said 
promise  is  in  the  words  following:  {Copy promiee  in  wrUmg.'] 

[Prayer.'] 

NoTB.— See,  alao,  form  in  Minneapolis  H.  Works  ▼•  Smith,  80  Neb.  616; 
64  N.  W.  Rep.  971. 

Sec.  1150.  How  taken  adyantageof  by  defendant. —  There 
is  a  lack  of  uniformity  in  the  various  states  as  to  the  man- 
ner of  claiming  the  benefit  of  the  statute,  some  adopting 
the  view  that  it  can  only  be  by  answer,  and  that  a  demurrer 
will  not  reach  it  even  where  the  petition  shows  upon  its  face 
that  the  claim  is  barredJ  The  rule  has  been  frequently  as- 
serted that  the  statute  must  be  specially  pleaded  to  be  avail- 
able.*   This  means  that  it  must  be  by  answer  or  demurrer,* 

'Hills  V.  Lad  wig,  46  O.  S.  373;       ?  Bliss  on  Code  Pldg.,  sec.  865.    See 

Commissioners  v.  Andrews,  18  O.  S.  Pomeroy's  Code  Rem.,  sees.  718;  714, 

50.  where  authorities  are  collected. 

>  Commissioners  T.  Andrews,  18  O.       *  Haymaker  ▼.  Haymaker.  4  O.  & 

a  49.  273;  Alexander  ▼.  Meyers*  88  Neb. 

'Trustees  v.  Wright,  12  III  441;  778;  51  N.  W.  Rep.  140;  Albertson 

Walker  ▼.  Ray,  111  III  815;  Switzer  t.  Terry,  18  &  R  Rep.  718;  109  N.  G 

y.  Noffsinger,  82  y&  518 ;  Harding  Y.  8;  Humphreys  v.  Spencer,  14  &  E. 

Durain,  188  Ul  61.5b  Rep.  4l0 ;  Boone*s  Pleading,  sea  6a 

«  Railroad  Ca  v.  Smith,  48  O.  S.       *  Alexander  v.  Meyers,  38  Neb.  778 

219.  (1892);  Towsley  v.  Moore,  80  O.  a 

•  Harlen  v.  Watson,  68  Ind.  148;  195;  MoKinney  t.  McKinney,  8  O.  & 

Baldwin  v.  Martin,  14  Abb.  Pr.  (N.  S.)  42& 
9;  Pomeroy*s  Code  Rem.,  sec.  714. 

•Smith  V.  Bnrtram.  11  O.  S.  690. 
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and  is  waived  unless  raised  by  either.^  Mr.  Bliss  states  the 
rale  to  be  that,  where  the  petition  on  its  face  shows  the  claim 
is  barred,  a  demurrer  will  lie,  and  that  such  was  the  equity 
practice,  and  that  if  the  complaint  does  not  show  it  to  be 
barred  the  defense  must  be  made  by  answer  and  not  demurrer. 
This  is  stated  as  the  universal  rule,  and  it  need  only  be  added 
that  it  is  still  the  approved  doctrine,'  excepting  in  those  states 
which  cling  to  the  rule  that  a  demurrer  can  under  no  circum- 
stance raise  the  issue.' 

The  only  dispute  among  the  states  adopting  the  rule  that  a 
demurrer  may  be  interposed  is  whether  a  general  demurrer 
will  raise  the  bar  of  statute,  or  whether  it  must  be  made  a 
specific  ground.  Some  courts  hold  that  a  general  demurrer, 
upon  the  ground  that  the  petition  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  will  not  raise  the  ques- 
tion ;  ^  while  it  has  been  conceded  by  others  that  a  general  de- 
murrer may  be  made  upon  the  ground  that  the  action  is 
barred,'  yet  consider  the  better  practice  to  make  the  defense 
a  specific  ground  of  demurrer.^  All  unite  upon  the  common 
ground  that  the  bar  by  a  statute  of  a  foreign  state  cannot  be 
raised  by  a  demurrei,  but  must  be  specially  pleaded,  as  judi- 
cial notice  cannot  be  taken  of  foreign  statutes.^    It  is  also 

>  Blue  V.  Hoke,  8  W.  L^  M.  100.  See  ^  Pomeroy's  Code  Rem.,  sec.  714, 
cases  cited  ante,  sec.  104,  p.  105,  n.  9.  and  cases  cited. 

>  Huston  ▼.  Craighead,  280.  &  198;  *  Barnes  v.  Railway  Co.,  54  Fed. 
Sturgeas  v.  Burton,  8  O.  &  215 ;  Vose  Rep.  87  (Colo.,  1893) ;  Hunt  v.  Hayt, 
V.  Woodford,  29  O.  &  245 ;  Seymour  10  Colo.  210;  17  Pac.  Rep.  771; 
V.  Railroad  Co.,  44  O.  &  12;  Doug-  Spengenberg  v.  Swartz,  11  W.  L.  B. 
las  ▼.  Cony,  46  O.  a  849;  Bonte  v.  283. 

Taylor,  24  O.  S.  828;  Pomeroy*s  *  Irwin  t.  Qarretson,  1  GL  a  Q  R 
Code  Rem.,  sec.  714,  and  cases  cited.  588;  Railway  Company  t.  Franz,  4;5 
If  it  is  apparent  on  the  face  of  the  a  a  625;  Sturgess  v.  Burton,  8  Q  a 
petition  that  an  action  is  barred,  and  815;  Bissell  v.  Jaundon,  16  O.  a  504. 
also  that  the  case  does  not  fall  within  *  Seymour  ▼.  Railroad  Ca,  44  (X  a 
any  of  the  exceptions  of  the  statute,  12 ;  Vose  v.  Woodford,  29  O.  a  245 ; 
Chen  the  question  as  to  the  action  Douglas  v.Corry,  46  O.  a  849;  Bonte 
being  barred  may  be  raised  by  de-  ▼.  Taylor,  24  O.  a  628;  McKinney  ▼. 
murrer.  Harlen  ▼.  Watson.  68  Ind.  McKinney,  8  O.  a  428;  Brennan  ▼. 
143;  Milner  V.  Hyland,  77  Ind.  458.  Ford,  46  CaL  7;  Rivers  v.  Wash{ng- 
And  as  a  demurrer  searches  the  ton,  84  Tex.  267. 
record  if  filed  by  plaintiff,  to  the  '  Whelan  v.  Kinsley,  26  O.  a  181 ; 
answer  of  the  defendant,  and  it  ap-  Hoy t  v.  McNeil,  18  Minn.  890 ;  Gillet 
pears  that  plaintiff's  claim  is  barred  ▼.  Hill,  82  la.  220 ;  Thomas  r.  Cham- 
It  will  be  eustoined.  W.  &  L.  E.  berlain,  89  0.  a  112;  Piper  V.  Hoard, 
Ry.  Co.,  V.  Fries,  7  Oh.  Dec.  297 ;  14  107  N.  Y.  67;  Paine  v.  Comstock,  57 
O.  C.  C.  55.  Wi&   159;  Minnesota  H.   WorJcs  ▼. 

Smith.  86  NeU  616 ;  58  N.  ^V .  llep.  07a 
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commonly  conceded  that  the  statute  may  be  taken  advantage  of 
under  a  general  denial,  in  an  action  for  the  recovery  of  the  posses- 
sion of  real  estate,  as  it  is  in  substance  a  denial  of  title.  ^  Prom 
what  has  already  been  stated,  it  would  seem  that  the  bar  of  the 
statute  cannot  be  raised  under  a  general  denial  in  any  action  other 
than  that  just  stated,  and  it  has  been  held  in  a  number  of  Ohio 
cases  other  than  actions  to  recover  realty  that  the  defendant,  to 
have  the  benefit  of  the  statute,  should  insist  upon  it  as  a  bar  in 
his  answer,  or  as  a  specific  ground  of  demurrer.  If  instead  of  do- 
ing so  he  simply  denies  the  allegations  of  the  petition,  he  cannot, 
on  the  trial  also  insist  upon  the  bar  of  the  statute.^  If  the  stat- 
ute be  raised  by  answer, ^  an  allegation  that  a  cause  of  action  did 
not  accrue  within  six  years,  denying  a  payment  on  a  day  named, 
being  a  negative  pregnant,  is  not  good.^  An  averment  in  an 
answer  to  a  statute  should  be,  *^  that  the  cause  of  action  did 
not  accrue  within  six  years  next  before  the  commencement  of 
the  action."  ^  It  has  been  stated  as  the  better  and  safer  prac- 
tice in  pleading  a  statute  of  a  foreign  state  to  set  out  a  copy 
in  the  pleading,  although  it  was  held  sufficient  to  allege  the 
substance  of  the  statute  relied  upon,  which  seems  to  be  the 
better  rule.*  And  the  latter  view  is  shared  by  other  courts, 
which  hold  it  unnecessary  to  state  the  Mcts,  but  allow  a  gen- 
eral allegation  that  the  cause  of  action  is  barred  by  the  laws 
of  a  foreign  state,  giving  the  number  of  the  section.^  It  is 
not  necessary  to  refer  to  or  negative  an  exception  or  proviso 
of  the  statute.'  The  statute  may  be  pleaded  against  a  set- 
off,* but  a  debt  barred  by  statute  cannot  be  claimed  as  a 
set-off.^'  A  defendant  can  take  advantage^  of  the  statute  only 
in  the  trial  court." 

« Burchell  v.  Neaster,  36  O.  S.  331;  *  Argard  v.  Parker,  81  Wis.  681. 

See  31  O.  S.  421 ;  Kyser  v.  Cannon,  *  Ind.  etc,  ify,  Ca  v.  Centre  Town- 

29  O.  S.  359 ;  Bird  v.  Sellers,  21  S.  ehip,  130  Ind.  6A 

W.  Rep.  91  (Mo.,  1893) ;  Lain  v.  •  Minneapolis  R  Works  ▼.  Smith, 

Shepardson,  23  Wis.  224 ;  Bruck  v.  36  Neb.  616 ;  64  N  W.  Rep.  972  (1893). 

Tucker,  42  Cal.  346;  Fulkerson  v.  7  Walters  v.  Tho«n«8,  82  Paa  Rep. 

Mitchell,    82    Ga.    13;    Stocker   v.  565  (CaL,  1898);  Ailei»  v.  AUen,  95 

Green,  94  Mo.  280.  Cal.  184.    The  statute  rxust  in  any 

^Towsley  v.  Moore,  30  O.  S.  184;  event  be  proved  as  any  othermatter 

McKinney    ▼.  McEinney,    8    O.  S.  of  fact  Wbelan  v.  Kinsley,  26  a  & 

428 ;  Voae  v.  Woodford,  29  O.  S.  245 ;  181. 

Kelly  V.  Weisman,  2  Disn.  418 ;  Lock-  v  Newborg  v.  Freebling,  48  D^  46a 

wood  V.  Wiedman,  18  O.  430 ;  Parker  •  Irwin  v.  Garetson,  1  C.  a  C  R. 

V.   Berry,  12  Kan.   851;  Perkins  v.  53a 

Rogers,  85  Ind.  124 ;  Cook  v.  Cham-  lo  Harrod  ▼.  Carder,  8  O.  Q  C  479- 

bens,  107  Ind.  67.  "Mudgett  v.  Clay.  31  Paa  Rep. 

SHighstone  v.  Franks*  98  Micb.  5a  424;  5  Wash.  lOa 
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Sec.  1151.  Aetion  to  enforce  statutory  liability. —  The  ex- 
tent of  the  liability  of  stockholders,  and  the  proper  remedy 
for  its  enforcement,  must  necessarily  depend  upon  the  reme- 
dial systems  of  the  various  states.  In  Ohio  they  are  liable  in 
an  amount  equal  to  their  stook,^  and  a  stockholder  or  creditor 
may  enforce  the  liability  against  all  holders  or  owners  of  stock 
for  the  benefit  of  all  creditors  and  against  all  of  the  stockhold- 
ers.' An  averment  that  each  of  the  defendants,  except  the 
corporation,  is  the  holder  of  a  specified  number  of  shares,  is 
sufficient  to  show  that  they  are  stockholders.'    The  amount 


1 R  a,  sea  826a 

>  R  &,  sea  8260 ;  Umsted  ▼.  Bus- 
kirk,  17  a  a  118.  The  corporation 
should  be  made  a  party.  Id.  "  Stock- 
holders **  applies  to  those  appearing 
on  the  books  and  equitable  owners  as 
well  R  a,  sec.  8260.  A  pledfi^ee  of 
stock  does  not  by  virtue  of  the  pledge 
become  a  stockholder  and  liable  to 
creditors  in  an  action  to  enforce  the 
statutory  liability.  Henckel  ▼.  Mfg. 
Coi,  89  a  a  647;  Thompson,  Stat 


liab.,  sea  178 ;  Mills  ▼.  Stewart,  41 
N.  Y.  884.  The  courts  will  look  no 
further  than  the  books  of  the  com- 
pany. Id. ;  State  ez  reL  v.  Ferris,  42 
Ck>nn.  660.  All  owners  of  stock  are 
necessary  parties.  Bonewitz  v.  Bank, 
41  O.  a  78 ;  Wright  ▼.  McCormick, 
17  O.  a  86;  Brown  v.  Hitchcock,  86 
O.  a  667 ;  Wheeler  ▼.  Faurot,  37  a  a 
26. 
>  Railroad  Ca  v.  Smith,  40  O.  a  219. 
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payable  by  each  stockholder  on  all  of  the  indebtedness  must 
be  determined,  bat  cannot  exceed  the  amount  of  the  stock 
npon  which  he  is  liable.^ 

In  Ohio  and  other  states  the  doctrine  has  been  adopted  that 
the  word  "  debt,"  as  used  in  the  constitution,  includes  not  only 
\  a  debt  arising  upon  contract,  but  also  an  amount  for  unliqui* 
dated  damages  as  for  tort,  for  the  payment  of  which  the  stat- 
utory liability  of  a  stockholder  may  be  enforced.*  It  is  said 
that  the  action  is  none  the  less  an  equitable  one  though  made 
statutory.'  The  liability  of  stockholders,  being  collateral,  can 
be  resorted  to  only  when  the  corporation  has  become  insolv- 
ent, or  where  payment  cannot  be  enforced  against  it  by  the 
ordinary  process  of  execution.* 

In  the  absence  of  statutory  enactment  the  general  rule,  by 
apparent  weight  of  authority,  is  that  corporate  creditors  can- 
not enforce  the  liability  of  stockholders  until  they  have  first 
exhausted  their  remedy  against  the  corporation  and  its  assets, 
that  there  must  first  be  a  judgment  rendered  against  the  cor- 
poration and  execution  thereon  returned  unsatisfied.*  But  to 
this  rule  there  is  an  exception.  These  steps  are  not  considered 
necessary  where  the  corporation  has  become  wholly  insolvent 
and  ceased  to  do  business,  and  has  made  an  assignment  or 
been  placed  in  the  hands  of  a  receiver,  in  which  case  it  is  said 
that  a  suit  may  be  commenced  to  enforce  the  stockholders' 
liability  without  having  obtained  a  judgment  and  having  an 

IR  a,  sea  8260.  As  between  stock-  Ewing  t.  Sultz,  86  N.  E.  Rep.  179 

holders  and   creditors,  each  stock-  (Ind.,  1894) ;  Cook  on  SL  &  &»  sea  219. 

holder  is  severally  liable  to  all  credit-  It  cannot  be  enforced  until  there  is 

ors ;  and  as  between  themselves,  each  some  necessity  therefor,  as  insolvency 

is  bound  to  pay  in  proportion  to  his  of  the  company  or  failure  to  collect 

stock.    Umsted  v.  Buskirk,  17  CX  &  by   legal    procesa     Ladd    ▼.    Cart- 

113.  wright,  7  Oreg.  829 ;  Harper  ▼.  Man- 

s  Rider  v.  Fritchey,  49  O.  &  285-  ufacturing  Gkx,  100  IlL  226;  Jackson 

293,  and  cases  cited.  v.  Meek,  87  Tenn.  69;  9  a  W.  Rep. 

'Zieverink   ▼.    Kemper,  84  N.  E.  225;  Nimick  v.  Iron  Works  Ga,  25 

Rep.  250;  50  O.  Q.  20a  W.  Va  184;  Barrick  v.  Giflford,  47 

*  Wehrman  v.  Reakirt,  1  Q  a  C  R  O.  a  156.  It  is  said  that  the  suit  is 
280;  Wright  v.  McCormick,  17  O.  a  founded  on  a  judgment  against  the 
86 ;  Hawkins  v.  Furnace  Ox,  40  corporation  and  not  on  the  indebted- 
O.  a  18.  See  Kilgour  v.  Railway  Ck>.,  ness  itself,  as  the  liability  is  secondary. 
8  W.  Lb  R  28;  Baldwin  ▼.  Coal  Ca,  Henderson  v.  Turngren,  85  Pac  Rep^ 
8  W.  L  R  296.  495  (Utah,  1894). 

•  Morgan    v.   Lewis,   46    O    S.    1 ; 
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execution  issued  and  returned  unsatisfied.^  The  creditor  may 
commence  his  action  immediately  upon  the  appointment  of  an 
assignee  or  receiver  to  wind  up  its  affairs  without  waiting  for 
final  settlement.  But  in  such  case  the  court  may  withhold  final 
judgment  until  the  exact  amount  each  stockholder  should  pay 
can  be  ascertained^  or  so  mold  its  decree  so  as  to  require  the 
several  stockholders  to  pay  their  proportion  of  the  liabilitio} 
remaining  after  the  application  of  all  the  assets  toward  thei. 
satisfaction.^  An  action  to  compel  the  payment  of  unpaid  sub- 
scriptions for  stock  and  to  subject  the  statutory  liability  of  a 
stockholder  may  be  joined  in  the  same  action  by  a  judgment 
creditor.*  To  maintain  a  suit  to  enforce  the  statutory  liability 
of  a  deceased  stockholder^  it  is  not  essential  that  a  claim  on 
account  of  such  liability  be  first  exhibited  to  his  personal  repre- 
sentative, as  no  steps  could  be  taken  by  him  which  would  render 
suit  unnecessary.'*  An  in&nt  having  purchased  stock  during 
his  infancy,  who  holds  the  same  after  his  majority,  is  liable. 
In  an  action  to  recover  an  assessment  from  a  stockholder  on 
his  statutory  liability^  the  petition  should  contain  a  statement 
thai  the  stockholder  was  such  at  the  time  the  debt  was  in- 
curred.* While  stockholders  in  a  literary  corporation  acting 
within  the  scope  of  their  powers  are  not  liable  for  the  acts  of 
those  who  exceed  the  same,  yet  the  act  of  incorporation  can 
afford  no  protection  from  personal  responsibilty  to  those  who 
exceed  or  assent  to  such  unauthorized  acts.^ 

See.  1152.  Liability  attaches  when — Assignee. — The  per- 
sonal liability  of  stockholders  attaches  at  the  time  a  debt  is 
contracted  or  the  liability  is  incurred,  and  are  not  discharged 
by  a  subsequent  assignment  or  transfer,  but  the  assignee  im- 
pliedly undertakes  to  indemnify  or  discharge  the  assignor  from 
sufth  liability.*  So  that  if  by  reason  of  the  insolvency  of  the  as- 
signee the  liability  cannot  be  enforced  against  him,  the  assignor 
is  then  liable.^  A  stockholder  who  has  sold  and  transferred 
his  stock  to  one  who  becomes  insolvent  is  liable  to  creditors 
of  a  corporation  for  such  portion  only  of  the  debts  which  were 
due  while  he  held  the  stock  as  will  be  equal  to  the  proportion 
which  the  stock  assigned  by  him  bears  to  the  entire  capital 
stock    held    by  solvent  stockholders  within  the  jurisdiction, 

'  Morgan  v.  Lewis,  46  O.  8.  1 ;  ^  Hardman  v.  Railway  Co.,  15  W. 

Barrick  v.    Gifford,  47  O.  S.  156 ;  L.  B.  164. 

Thompson,  Stock.  Liab.,  sec.  321.  «  Hooker  v.  Kilgour,  2  0.  S.  C.  R. 

2  Youn|<love  v.  Lime  Co.,  49  O.  S.  360.  A  judementT)y  default  cannot 
663 ;  Morris  v.  St.  Ry.  Co.,  2  Clev.  347.  be  rendered  in  the  absence  of  such 

3  Warner  v.  Calendar,  20  0. 8. 190 ;  an  averment.    Id. 

Morris  V.  Railr'dCo.,2Clev.  Rep.  347.  7  Kearney  v.  Buttles,  1  O.  8.  362. 

*  Wanz  V.  Hotel  Co.,  1  O.C.  C.  105.  «  Brown  v.  Hitchcock,  36  0. 8. 667. 

The  reprepentative  is  a  necessary  *  Brown  v.  Hitchcock,  nxpra;  Mi^ 

party.  son  v.  Alexander,  44  0. 8.  818. 
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liable  for  the  same  debts,  to  be  ascertained  at  the  time  judg- 
ment is  rendered.^  The  assignor  iias  the  right  to  bring  in 
the  assignee,  as  he  is  a  necessary  party  to  the  final  deter- 
mination of  the  rights  and  liabilities  of  parties  interested.* 
But  as  to  all  debts  incurred  subsequent  too,  bona Jide  transfer, 
the  assignor  cannot  be  held  responsible  therefor.' 

Sec.  1153.  Becelyer  may  be  appointed  to  enforce. —  In 
Ohio  a  receiver  may  be  appointed  in  an  action  to  enforce  the 
statutory  liability  of  a  stockholder  to  collect  and  distribute 
the  fund,  and  may  be  authorized  to  enforce  in  his  own  name 
as  receiver  the  payment  of  judgments  rendered.^  But  the 
statutory  liability  of  a  stockholder  cannot  be  enforced  by  a 
receiver.* 

See.  1154.   Petition  by  Judgment  creditor  to  enforce 

stockholder's  liability. — 

The  said  plaintiff  C.  B.  says  that  on  the day  of ^ 

18 — ,  he  recovered  a  judgment  against  the  said  defendant,  the 
T.  Stove  Company,  a  body  corporate,  duly  organized  and  in- 
corporated under  the  laws  of  the  state  of  Ohio,  in  a  certain 

action  then  pending  in  the  common  pleas  court  of county, 

Ohio,  in  the  sum  of dollars;  tnat'  said  judgment  is  still 

in  full  force,  unreversed  and  unsatisfied,  and  that  said  plaintiff 
is  now  the  owner  thereof.  The  plaintiff  further  says  that 
under  and  by  virtue  of  an  order  of  said  court  made  in  said 
action  aforesaid,  all  the  property,  real  and  personal,  of  said 
defendant,  the  T.  Stove  Company,  was  sold  by  the  sheriff  of 

said  county  on  the day  of  -^ — ,  18 — ;  that  the  proceeds 

of  said  sale  were,  after  paying  costs  of  suit  and  taxes,  applied 
by  order  of  said  court  towards  satisfying  the  said  judgment 
so  obtained  by  said  plaintiff  against  the  said  T.  Stove  Com- 
pany as  aforesaid,  and  that  after  applying  said  proceeds  upon 
said  judgment  there  remains  due  and  unpaid  thereof  the  sum 

of dollars,  with  interest  at per  cent,  thereon  from 

the day  of ,  18 — .    That  execution  for  the  unpaid 

balance  of  said  judgment  was,  by  said  sheriff,  returned  unsat- 
isfied for  want  of  goods  and  property  of  the  said  T.  Stove 
Company  whereon  to  levy ;  ana  the  plaintiff  says  that  since 

said  day,  to  wit,  the day  of ,  18 — ,  the  said  T.  Stove 

Company  has  been  wholly  insolvent  and  without  property  or 
assets  to  satisfy  the  balance  of  said  judgment  aforesaid. 

1  Harpold  V.  Stobart,  46  O.  a  897.  «ZieveriDk  v.  Kemper,  84  N.  E. 

»  Wheeler  v.  Faurot,  87  O.  S.  26.  Rep.  250 ;  50  O.  a  20a 

'Taylor  V.  Wheel  Ckx,  9  Am.  Law  ^See  chapter   on   Eeoeivera^  tec. 

Rec  2S;  Van  Demark  v.  Barons,  85  lOOa 

Pac.  Rep.  798  (Kan^  1894)i 
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The  plaintiff  says  that  he  is  the  sole  creditor  of  said  T. 
Stove  Company,  as  he  is  informed  and  believes,  and  that  said 
judgment  is  the  only  indebtedness  thereof.  The  plaintiff  fur- 
ther says  that  said  defendants,  G.  S.,  1.  H.  S.,  D.  B.,  etc.,  sub- 
scribed for,  were  the  owners  of,  and  now  hold,  certain  shares 
of  the  capital  stock  of  the  said  T.  Stove  Company ;  that  said 
certificates  of  stock  were  so  held  and  owned  by  said  defend- 
ants during  the  period  in  which  the  debt  upon  which  the 
plaintiffs  said  judgment  was  rendered  was  contracted ;  and 
that  said  defendants  were  liable  under  the  constitution  and 
laws  of  Ohio  to  pay  an  amount  equal  to  the  total  amount  of 
the  said  shares  of  stock  so  held  and  owned  by  them  as  afore- 
said in  satisfaction  of  the  plaintiffs  judgment  aforesaid  against 
the  T.  Stove  Company. 

Wherefore  the  plaintiff  prays  that  the  court  may  ascertain 
and  cause  to  be  made  parties  hereto  all  stockholders  of  the 
T.  Stove  Company ;  that  the  court  may  ascertain  and  deter- 
mine the  amount  of  stock  owned  and  held  by  each  such  stock- 
holder respectively,  and  the  times  during  which  they  respect- 
ively so  owned  and  held  such  stock;  that  upon  a  final  hearing 
of  this  cause  the  court  may  determine  the  amount  in  which 
'  each  such  stockholder  is  liable  to  this  plaintiff  by  reason  of 
.  his  said  judgment;  and  that  the  court  may  order  and  direct 
the  payment  of  such  amount  by  each  such  stockholder  for  the 
purpose  of  paying  said  iudgment  and  the  costs  of  this  suit; 
and  for  such  other  relief  as  in  equity  the  circumstances  of  the 
case  may  require.  J.  F.  K.  and  E.  W.  T., 

Attorneys  for  Plaintiff. 

Note.—  From  Bronson  t.  Schneider,  40  O.  8,  48a    See  R  a,  sea  82Ga 

Sec.  1155.  Petition  by  administrator  to  enforee  stock- 
holder's liability  for  a  demand  for  unliquidated  damages. 

[On  or  about  the day  of ,  18 — ,  letters  of  admin- 
istration ds  bonis  non  on  the  estate  of  J.  M.  W.,  deceased, 

were,  by  the  probate  court  of county,  Ohio,  duly  issued 

to  the  plaintiff,  who  thereupon  duly  qualified  and  entered 

Xn  the  duties  of  said  ofSce.    Plaintiff  is  still  engaged  in  the 
linistration  of  said  trust.] 
Plaintiff  sues  as  well  on  behalf  of  all  the  creditors  of  the 
defendant,  The  F.  Street  Bailroad  Company,  as  on  his  own 
behalf. 
The  defendant.  The  F.  Street  Bailroad  Company,  is  a  cor- 

E oration  dnl^  incorporated  under  the  laws  of  the  state  of  Ohio, 
aving  a  capital  stock  of  $ ,  divided  into  shares  of 

$ each,  and  was  such  corporation  prior  to  the  indebtedness 

hereinafter  described. 

On  or  about  the  day  of ,  18 — ^  by  the  considera- 
tion of  the  court  of  common  pleas  of  county,  Ohio, 

plaintiff  recovered  a  judgment  against  the  said  The  F.  Street 
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Bailroad  Com  pany,  in  the  sum  of  $ damages,  and  $• 


and cents  costs  of  suit,  and  on  or  about  the day  of 

y  IS — y  execution  was  duly  issued  on  said  judgment  to  the 

sheriff  of  said  county,  who  upon  the  day  of ,  18 — , 

returned  the  same  unsatisfied,  in  whole  or  in  part,  for  want  of 
goods  or  chattels,  lands  or  tenements  whereon  to  levy  the 
same,  or  whereof  to  make  any  portion  of  said  judgment,  and 
said  company  in  fact  then  had,  and  now  has,  no  property 
subject  to  execution  from  which  said  judgment  could  be  made. 

[On  the  day  of ,  18 — ,  by  proceedings  in  aid  of 

execution  in  the  probate  court  of  said  county  of ,  plaintiff 

received  from  one  E.  P.,  president  of  said  company,  the  sum 

of  $ and cents,  which  sum  was  applied  toward  the 

satisfaction  of  said  judgment.] 

Said  judgment  is  still  in  force,  unpaid  and  wholly  unsatis- 
fied with  the  exception  of  said  $ and  cents,  and 

there  is  now  due  plaintiff  on  said  judgment  the  sum  of  $ 

and  cents,  with  interest  from ,  18 — ,  together 

with  $ and cents,  costs  of  suit. 

Said  judgment  was  rendered  on  a  liability  which  was  in- 
curred by  said  company  on  the day  of ,  18 — . 

[Plaintiff's  cause  of  action,  upon  which  said  jud^ent  waa 
recovered,  was  a  claim  for  damages  for  negligently  causing 
the  death  of  said  T.  M.  W.,  as  set  lorth  in  the  petition  in  said 
cause.] 

The  other  defendants,  except  the  said  The  F.  Street  Bail- 
road  Company,  were,  at  the  time  said  judgment  was  rendered, 
and  still  are,  stockholders  of  said  corporation,  and  are  owners 
of  the  following  shares  of  stock  respectively : 

F.  P.,  owning shares ;  A.  C.  1)., shares ;  etc. 

By  reason  of  the  premises  the  said  individual  defendants 
are  liable  to  plaintiff  and  the  other  creditors  of  said  corpo- 
ration to  an  amount  equal  to  the  amount  of  stock  owned  by 
each. 

Plaintiff  is  informed  and  believes,  and  on  such  information 
and  belief  states,  that  there  are  other  stockholders  liable  for 
the  debts  of  the  corporation  whose  names  are  unknown  to 
plaintiff,  and  plaintiff  asks  that  said  corporation  may  be  com- 
pelled to  disclose  who  are  its  stockholders  and  who  were  its 
stockholders  at  the  time  said  liability  was  incurred,  and  set 
forth  their  names  and  the  amounts  dae  from  each  to  the  cor- 
poration, and  the  amount  of  said  stock  owned  by  each,  and 
that  when  they  are  discovered  they  may  be  made  defendants. 

Wherefore  plaintiff  prays  that  the  creditors  of  the  com- 
pany and  the  amount  due  each  may  be  ascertained  in  such 
manner  as  the  court  may  direct,  and  that  all  stockholders  in 
arrears  for  subscriptions  to  stock  may  be  required  to  pay  the 
balance  due  from  them  respectively,  and  that  each  stockholder 
be  required  to  pay  his  ratable  proportion  of  any  deficit  re- 
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maining  after  the  application  of  the  assets  to  said  debts  to 
the  amount  of  his  stock,  and  for  other  relief. 

0.  E.  B.,  Attorney  for  Plaintiff. 

Note.— Rider  ▼.  Fritohey,  40  O.  SL  285.    The  word  **  daes"  as  nsed  in  the 
constitution  will  include  not  only  a  debt  arising  on  a  contract  but  a  de- 
mand  for  damaiires  arising  from  tort,  for  which  stockholders   wilV  be 
held  liabla    Id.    This  form  may  be  modified  to  conform  to  any  action  other  . 
than  for  tort    See  new  law  as  to  course  to  be  pursued  in  case  of  inability  to  / 
summon  stockholders.    91  O.  L.  8& 

Sec.  11&6.  Aetion  for  recoyery  of  unpaid  assessment  or 
instalment. —  While  it  is  a  well-supported  doctrine  that  no 
valid  assessment  can,  in  the  absence  of  legislation  or  express 
agreement  be  made  upon  the  sabscriptions  to  the  capital  stock 
of  a  corporation  until  the  whole  stock  has  been  subscribed,  the 
rule  always  yields  to  a  different  understanding  between  the 
parties.*  The  collection  may  be  enforced  when  the  terms  of 
subscription  are  in  harmony  with  the  statutory  provisions.* 
Where  suit  is  brought  for  the  recovery  of  unpaid  instalments 
which  were  made  payable  upon  the  call  of  the  directors  or 
other  conditions,  these  facts  must  be  set  forth  in  the  petition 
with  certainty;'  and  the  right  to  recover  does  not  accrue 
until  such  call  has  been  made.^  Interest  cannot  be  allowed 
upon  any  instalment  already  paid  so  as  to  extinguish  the  prin- 
cipal sum  due.' 

Sec.  1157.  Petition  for  recovery  of  stock  assessments  or 
calls  by  corporation. — 

Plaintiff  is  a  corporation  duly  formed  and  organized  under 
the  laws  of  the  state  of  Ohio  for  the  purpose  of  [state  purpose']^ 
and  is  located  at . 

That  the  authorized  capital  stock  of  said  corporation  is  the 

sum  of  $ ,  of  which  the  sum  of  $ has  been  actually 

subscribed  and  taken,  said  stock  being  divided  into shares 

of  $r each. 

That  on  the day  of ,  18 — ,  the  defendant  became 

a  subscriber  to  the  stock  of  said  corporation  by  signing  the 
following  stock  subscription,  to  wit:  [Copy.'] 

That  tne  said  defenaant  paid  upon  his  said  subscription  to 
the  stock  of  said  company  the  amount  required  of  him,  to  wit, 

1  Emmitt  ▼.  Railroad  Co.,  81  O.  8.  payment   must   be   fixed.    Roes   ▼. 

^5,  and  cases  cited ;  Jewett  v.  Rail-  Railroad  Co.,  6  Ind.  297 ;  Smith  t« 

way  Ca,  84  O.  &  6i  1.  Railroad  Ca,  12  Ind.  61. 

'Jewett  V.  Railway  Ca,  suprcu  *  Qibson  v.  Bridge  Co.,  18  O.  S.  896b 

s  Penn.  &  Ohio  Canal  Ca  v.  Webb^  »  Wood  ▼.  Pearoe»  8  Disn.  41t 
9  a  186,    The  time  and  place  of 
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the  sum  of  $ ,  and  the  certificate  of  said  stock  was  on  the 

day  of ,  18 — ,  issued  to  him,  and  said  defendant  ia 

now  the  owner  and  holder  of shares  of  stock  in  said  cor- 
poration. 

That  on  the day  of ,  18 — y  the  directors  of  said 

cosporation  at  a  rep^ular  meeting,  by  a  resolution  duly  passed 
and  entered  npon  their  minutes,  made  a  call  for  and  levied  an 
assessment  upon  all  the  stockholders  in  said  corporation  of 

•$ .    [State  amount.']    That  the  amount  so  levied  upon  the 

defendant  herein  upon  the  stock  held  by  him  was  the  sum  of 
$ ,  due  notice  of  which  levy  has  been  given  to  said  defend- 
ant, and  demand  made  for  its  payment,  but  no  part  of  which 
has  been  by  him  paid,  and  there  is  therefore  due  from  said 
defendant  to  plaintiff  the  said  sum  of  $ . 

That  plaintiff  has  complied  with  all  the  conditions  required 

of  it,  and  therefore  asks  judgment  for  the  sum  of  $ against 

the  said  defendant. 

Sec.  1158.  Corporation  not  for  profit — Trustees  liable* 

The  trustees  of  a  corporation  not  for  profit  are  made  per- 
sonally  liable  for  all  the  debts  of  the  corporation  which  arer 
contracted  by  them.*  This  liability,  however,  has  been  held 
to  be  collateral  to  the  principal  obligation  of  the  corporation/ 
To  hold  a  member  of  an  incorporated  religious  society  liable 
for  its  acts  or  debts,  it  should  appear  that  he  in  some  way 
sanctioned  or  acquiesced  in  the  creation  of  the  same.'  WKere 
the  capital  of  a  corporation  not  for  profit  consists  of  real 
estate,  evidenced  by  certificates  of  shares  which  are  made  to 
draw  interest,  an  action  cannot  be  sustained  by  a  shareholder 
for  the  recovery  of  a  money  judgment  for  interest  on  his  share.* 
In  an  action  on  an  indebtedness  against  such  a  corporation, 
an  averment  that  a  defendant  was  a  stockholder  at  the  time 
the  debt  was  incurred,  or  subsequently,  is  sufficient  without 
showing  him  to  be  such  at  the  time  of  the  filing  of  the  suit.'*^ 
Sec.  1159.  Action  to  enforce  stockholder's  liability  —  De- 
fenses.—  A  suit  to  enforce  the  liability  of  a  stockholder  should 
be  for  the  benefit  of  all  the  creditors,  and  the  stockholder 
against  whom  the  suit  is  brought  has  the  right  to  insist  that 
his  co-stockholders  be  made  parties,  that  contribution  may  be 
enforced,  and  that  all  rights  may  be  determined  in  one  action.^ 

1 R  a,  sea  8261.  «  Ohio  College  v.  Rosenthal,  48  O.  a 

«  Wallbrecht  v.  Pucketat,  9  W.  L.  18a 
Bw  885.  ft  Kearney  v.  Buttles,  1  O.  a  882. 

sDe  VosB  ▼.  Gray,  22  O.  a  15a  SR  a,  sec.  8260;  Umsted  ▼.  Bus- 
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Where  a  defense  is  made  that  there  are  stockholders  who  have 
not  been  made  parties  and  who  have  not  paid  their  subscrip- 
tions, their  names  should  be  given.^  Stockholders  may  in 
such  actions  plead  any  defense  to  judgment  claims  that  are 

Eersonal  to  themselves  and  which  the  company  could  not 
ave  pleaded.^  But  no  act  of  a  stockholder  without  consent  of 
the  creditor  can  release  him  from  his  liability.*  Nor  can  a 
creditor  be  defeated  in  his  right  against  an  individual  stock- 
holder because  the  company  was  defectively  organized;*  nor 
is  it  a  good  defense  that  he  became  a  stockholder  after  the 
liability  sued  upon  was  incurred ;  ^  or  that  he  was  induced  to 
take  tne  stock  by  misrepresentations  when  the  corporation 
was  insolvent.®  Nor  can  he  say  that  he  never  subscribed  for 
the  stock  or  bad  any  in  his  possession,  as  he  may  have  never 
subscribed  for  stock  and  yet  be  a  stockholder  by  reason  of 
the  transfer  of  stock  to  him ;  '^  nor  will  an  extension  of  time 
by  a  creditor  to  the  corporation  release  the  individual  liabil- 
ity.^ A  stockholder  can  not  set  off  any  claim  he  may  have 
against  the  corporation  against  his  statutory  liability.^ 

One  who  transfers  his  stock  after  a  corporate  debt  has  been 
incurred,  is  not  relieved  from  liability  therefor  by  an  agreement 
for  an  extension  of  time  for  its  payment,  although  such  agree- 
ment was  made  by  the  corporation  and  creditor  after  such 
transfer,  and  without  knowledge  or  consent  of  the  transferrer.  * 
Where  a  stockholder  is  entitled  to  the  distribution  from  the  trust 
fund,  his  indebtedness,  if  he  is  insolvent,  may  in  equity  be  set 
off  against  his  distributive  share.f 

Sec.  1160.  Statute  of  limitations. —  The  statute  of  limita- 
tions commences  to  run  against  the  statutory  liability  from 
the  time  of  the  insolvency  of  the  corporation,  at  which  time 
it  is  enforceable  against  the  stockholder/^  and  the  action  for 
its  enforoement  must  be  brought  within  six  years  from  that 
time." 

kirk,  17  O.  a  118;  Bullock  ▼.  KO-  » Railroad  Ca  t.  Smith,  49  O.  a 

gour,  89  O.  a  640.    An  equity  ezistB  2ia 

among  the  stockholders  that  when  ^  Ryan  t.  Railroad  Ca^  10  Am.  Law 

one  is  sued  alone  he  has  a  right  to  Rea  27& 

bring  all  in,  and  compel  a  general  ?  Hardman  ▼.  Railway  Ckkf  14  W. 

account    Willis  ▼.  Reed,  8  W.  K  E  L.  E  848. 

79.  •  Taylor  t.  Wheel  Co,  9  Am.  Law 

1  Hardman  ▼.  Railway  Ckx,  16  W.  Rea  2a 

Lh  R  164.  *  Hardman  ▼.  Railway  Ca,  16  W. 

s  Hardman  ▼.  Railway  Ca,  18  W.  K  a  164. 

Lb  B.  264.  i<»  Hardman  ▼•  Railway  Co,  16  W. 

<  Hager  t.  Cleveland,  86  Md.  476w  L.  R  164 

«  Heuer  ▼.  Carmichael,  82  la.  288 ;  i^  Hawkins  t.  Furnace  Ca,  40  O.  ft 

Ryan  v.  Raihroad  Co,  10  Am.  Law  607. 

Rea  28a  *  Boice  y.  Hodge,  51  O.  S.  236. 

t  King  V.  Armstrong,  60  0. 8.  222. 
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Sec.  1161.  Answer  of  statute  of  limitation.— 

The  defendants,  A.  E.  M.  and  S.  S.  M.,  for  their  answer  to 
the  petition  of  plaintiff  filed  herein,  say:  That  the  judgment 

against  the Company  was  rendered  for  causes  of  action 

which  had  accrued  before  the day  of ,  18 — ,    That 

ever  since  said  day  said  company  has  been  insolvent.  And 
that  the  cause  of  action  in  the  petition  set  forth  did  not  accrue 
within  six  years  next  before  this  action  was  be^un. 

Defendants  for  a  second  defense  herein  say  tnat  they  deny 
that  they  or  either  of  them  were  owners  or  holders  ot  stock 
in  said  company  at  the  time  the  debt  mentioned  in  said  peti- 
tion accrued.  J.  T.  M., 

Defendants'  Attorney. 

Note. —  An  action  to  enforce  the  statntory  liability  most  be  brooght 
within  six  yearai    Hawkins  ▼.  Fomace  Ca,  40  O.  SL  607. 

Sec.  1161a.  Decree  for  liability  can  not  be  subse- 
quently contested. — A  decree  in  a  suit  for  the  enforcement  of 
the  statutory  liability  of  stockholders  can  not  be  contested  in 
any  subsequent  proceeding  bo  long  as  the  judgment  remains  in 
force.  Therefore,  in  proceedings  thereafter  to  carry  such  judg- 
ment into  execution,  no  further  inquiry  into  any  question  of 
fact  involved  can  be  made ;  and  a  valid  assessment  can  not  be 
made  against  a  stockholder  for  any  greater  number  of  shares 
than  was  made  in  the  judgment.^ 

«  B.  &  O.  R.  R  Co.  v.  Smith,  54  O.  S.  562. 


CHAPTER  84. 


STREET  EAILWAYa 


1162.  iDtroductorj. 

1168.  Petation  for  injury  to  pas- 
senger while  alightiDg 
from  street-car,  caused 
by  suddenly  starting 
car. 

1164  Petition  for  injury  to  a 
person  driving  wagon  in 
street 


Sea  1165i  Petition  by  fcot-traTeler 
against  street  railway  for 
negligently  leaving  ditch 
in  street  uncover^'d. 

1166.  Petition  by  adminittrator 

for  injury  to  intestate 
from  car  running  off 
track. 

1167.  Answer  to  petition  for  in- 

jury while  alighting 
from  car. 


Sec.  1163.  Introductory. — As  questions  of  negligence  with 

reference  to  the  subject  of  street  railways  are  not  materially 

different  from  those  involved  in  other  subjects,  at  least  so  far 

as  pleading  is  concerned,  reference  is  therefore  made  to  those 

x^hapters  where  the  subject  of  negligence  is  specially  treated.^ 

See.  1163.  Petition  for  injury  to  passenger  while  aliglit- 
ing  from  a  street-car^  caused  by  suddenly  starting  ear. — 

The  plaintiff  says  that  the  said  defendant  is  a  corporation 
duly  organized  under  the  laws  of  the  state  of  Ohio. 

The  plaintiff  further  says  that  at  the  time  of  the  happening 
of  the  grievances  hereinafter  set  forth  the  said  defendant  was, 
and  for  some  years  previous  thereto  had  been,  operating  a 

street  railroad  in  the  city  of for  the  purpose  of  carrymg 

passengers  in  its  cars  upon  many  of  the  streets  in  said  city, 

and,  among  others, street  [the  place  of  accident'].    That 

for  the  purpose  of  laying  its  tracks  in  the  streets  of  said  city 
and  operatmg  said  street  railroad  said  defendant  had,  prior 
to  the  laying  down  of  said  tracks  and  the  commencement  of 
the  operation  of  said  railroad,  procured  from  the  said  city  of 

a  franchise  and  the  right  to  la}'  down  said  tracks  in  the 

streets  of  said  city,  which  franchise  and  rights  were  granted 
to  said  defendant  by  said  city  upon  certain  conditions  and 
obligations  which  the  said  defenaant  agreed  to  observe  and 
perform  in  operating  said  railroad  and  carrying  passengers 
4ipon  the  same. 

^  See  chapters  68-66.  -i  039 
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The  following  is  ono  of  the  conditions  upon  which  said 
franchise  and  the  right  to  operate  said  railroad  in  the  streets 
of  said  city  of  A.  by  said  defendant  was  granted  by  said  city: 
[Owe  mbatance  of  ordina/nceJ\ 

Subsequently,  on  the day  of ^  18 — ,  the  said  city 

council  of  the  city  of  A.  passed  an  ordinance  which  provided 
in  substance  that  [give  substance  of  ordmance],  Said  last 
above-mentioned  ordinance  applied  to  said  defenaant  and  the 
^operation  of  said  railroad. 

Plaintiff  says  that  all  of  said  ordinances  were  in  full  force 
and  effect  in  said  city  at  the  time  of  the  happening  of  the 
grievances  hereinafter  stated. 

Plaintiff  further  says  that  on  the day  of ,  18 — ,  she 

paid  for  and  took  passage  upon  one  of  the  cars  of  the  defend- 
ant upon  said  railroad  on  street,  and  was  carried  and 

conveyed  in  said  car  from  said street,  on street,  to 

street,  her  destination,  when  she  notified  the  conductor 

on  said  car  that  she  wished  to  leave  the  same,  whereupon  said 
car  was  stopped,  when  this  plaintiff  immediately  arose  from 
her  seat,  stepped  to  the  door,  which  was  opened,  and  stepped 
upon  the  platiorm  and  one  of  the  steps  of  said  car  for  the  pur- 
pose of  leaving  the  same ;  that  before  she  had  time  to  step  off 
from  said  car,  the  same  was  immediately  started  before  she 
had  time  to  get  off  from  the  same,  whereby  this  plaintiff  was 
violently  thrown  upon  the  paved  street  and  her  clothing  was 
caught  and  held  by  some  portion  of  said  car,  and  said  car  oeing 
in  motion  she  was  dragged  for  several  feet;  by  reason  of  which 
this  plaintiff  was  caused  great  and  irreparable  injury,  severely 
bruising  her  thigh  and  head,  and  producing  great  shock  to  her 
entire  nervous  system  and  concussion  of  her  brain  and  spine,  all 
of  which  injuries  were  caused  and  done  by  the  said  defendant 
by  reason  of  the  negligence,  carelessness,  default  and  wrongful 

acts  of  the  said  defendant,  the Company,  by  its  officers, 

agents,  employees  and  servants,  whose  names  are  unknown 
to  this  plaintiff  [and  without  fault  on  her  part].  Whereby, 
by  reason  of  said  injuries  so  caused  as  aforesaid,  this  plaintiff 
has  suffered,  and  still  is  suffering,  physical  pain  and  anguish ; 

that  she  has  been  unable  ever  since  said day  oi , 

1&— ,  to  attend  to  her  business  or  perform  any  labor  whatso- 
ever.   Plaintiff  says  that  she  is  a [state  occupation],  and 

was  enabled  to  earn,  before  her  injuries  aforesaid, dollars 

per  month,  and  were  it  not  for  said  injuries  she  would  have 

continued  to  earn dollars  per  month,  and  that  she  will 

forever  after  be  unable  to  follow  her  profession  [or^  business] 

as ,  or  perform  any  kind  of  work,  by  reason  of  the  injaries 

received  as  aforesaid. 

Plaintiff  says  that  by  reason  of  the  premises  aforesaid  she 

has  been  damaged  by  the  said  defendant  in  the  sum  of 

dollars. 
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Wherefore  the  plaintiff  prays  judgment  against  the  said  de- 
fendant for  the  sum  of dollars,  with  interest  from  the 

day  of ,  18 — . 

Note.—  From  Akron  Street  R  R  Ca  ▼.  DaTis,  Supreme  Ck>nrtk  unre- 
ported, affirming:  judgments  of  lower  courts  in  favor  or  Dayia^  28  W.  Lb  B. 

Coneult  the  following  cases  on  the  Question  of  alighting  from  moving 
cars :  Baltimore,  etc.  Road  y.  Leonhardt^  66  Md.  70 ;  Ganl^  t.  Brooklyn 
aty  Ry.  Ca,  7  N.  Y.  Supp.  854 ;  Munroe  v.  Third  Ava  R  R.  Ca,  60  N.  Y. 
Super.  114;  Chicago  City  Ry.  Ca  v.  Mumford,  97  UL  660;  North  Birming- 
ham St.  R  R  Co.  V.  Calderwood,  89  Ala  247 ;  West  End  &  Atlanta  St  Ry. 
Ca  ▼.  Mozeley,  79  Ga.  468 ;  Conley  v.  Forty-Second  St  M.  &  St  N.  Ave.  Ry. 
Ca,  2  N.  Y.  Suppw  229.  When  incumbered  by  a  bundle^  Ricketts  v.  Birming- 
ham St  Ry.  Ca,  85  Ala.  600. 

A8  to  children:  Wyatt  ▼.  Citizens'  Ry.  Ca,  66  Ma  485 ;  Mettlestadt  ▼« 
Ninth  Ava  R  R  Ca,  4  Robt  877 ;  Lovett  y.  Salem  &  South  Danvers  R  R. 
Ca,  9  Allen,  657;  Saffer  y.  D.  D.  E.  B.  &  R  R  R  Co.,  5  N.  Y.  Supp.  700. 

Sec.  1164.  Petition  for  iqjnry  to  a  person  driring  wagon 
in  street.— 

That  the  said  defendant  is  a  corporation  duly  created  and 
existing  under  the  laws  of  Ohio,  and  engaged  in  operating 
and  running  street-cars,  operated  by  electricity,  for  the  par- 
pose  of  carrying  passengers  for  hire  upon  and  over  the  streets 
of  the  city  of . 

That  on  the day  of ,  18 — ,  the  said  defendant  was 

the  owner  of  a  certain  street-car,  propelled  by  electricity, 
which  it  was  by  its  servants  running  and  operating  upon  its 

railway  track  upon street  in  said  city,  and  the  plaintiff 

was  lawfully  upon  said  street  with  his  team  and  wagon  en- 
gaged in  hauling  [Btdte  what]  thereon.  That  the  streets  were 
so  slippery  that  it  was  difficult  for  plaintiff  to  turn  off  said 
track  to  get  out  of  the  way  of  the  said  car  as  it  was  approach- 
ing. That  the  motor-man  in  charge  of  said  oar  saw  the  plaint- 
iff trying  to  get  off  said  track,  and  the  difficulty  he  haa  in  so 
doing,  in  ample  time  to  have  stopped  his  car  and  have  pre- 
vented the  injury  to  him,  but  that  said  defendant,  by  its  said 
servants,  did  not  stop  its  car  as  it  should  have  done,  but  that 
the  defendant,  by  its  servants,  so  negligently  drove,  run  and 

conducted  said  car  numbered that  the  same  was  thereby 

run  and  was  driven  against  the  plaintiff  and  seriously  and 
permanently  injured  him.    [State  special  damoffeeJ] 

[Prat/er.} 

NoTK— This  was  held  to  state  a  cause  of  action  in  Will  y.  West  Side  R 
Ca,  S4  Wis.  42,  The  plaintiff  could  not  be  charged  with  negligence  in  driY- 
ing  on  or  to  getting  off  the  traok.    Id. 

Sec.  1165.  Petition  by  foot-traveler  against  street  rail* 

way  for  negligently  leaving  ditch  in  street  unprotected. — 

[Caption  and  averment  of  corporate  character i\ 
That  on  or  about  the day  of ,  18—,  the  said  de- 
fendant did,  by  its  agents  and  servants,  dig  and  open  a  ditcL 
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or  trench  on  E.  street  and  M.  avenue,  at  the  point  where  they 
intersect,  both  being  public  streets,  in  the  city  of  C,  — ^ 
county,  Ohio,  and  did  then  carelessly  and  negligently  permit 
said  ditch  or  trench  to  remain  open  and  uncovered,  and  with- 
out placing  any  light  of  warning  or  barrier  at  or  near  the 
same;  and  plaintiff  further  says  that  in  consequence  of  the 
negligence  and  carelessness  aioresaid  of  the  defendant,  in 
passing  along  said  streets  in  the  early  evening  of  said  day,  he 
accidentally  fell  into  the  said  ditch  or  trench  and  broke  his  right 
leg,  and  was  badly  hurt,  whereby  he  became  lame  and  dis- 
eased, and  so  remained  up  to  the  present  time,  and  still  is  and 
will  be  permanently  lame  and  weakened.  That  he  has  been 
ever  since  said  injury,  and  still  is,  prevented  from  attending  to 
his  necessary  and  ordinary  business  and  labor,  to  his  loss  and 

damage  to  the  present  time  in  the  sum  pf  $ ,  and  has  been- 

put  to  and  incurred  great  expense,  to  wit,  the  sum  of  $ , 

for  medical  services  and  attendance  in  and  about  trying  to 
get  healed  and  cured  of  his  said  injury,  and  that  he  has  been 
put  to  great  pain  and  suffering,  and  has  received  permanent 
injury  from  said  fall,  and  that  he  has  thereby  suffered  further 

•damages  in  the  premises  in  the  sum  of  $ ,  for  which  he 

asks  judgment. 

Note.—  From  Street  R.  R  Ca  v.  Nolthenius,  40  O.  S.  876L 

See.  1166.  Petition  by  administrator  for  iqjary  to  intes- 
tate from  car  running  off  track. — 

[Averment  of  representative  capacity.] 

The  plaintiff  says  that  the  deiendant  is  a  common  carrier 

of  passengers,  in  the  city  of ,  by  means  of  street  railway 

cars,  drawn  on  the  defendant's  railway  (by  horses,  electrical  or 

cable  power) ;  that  the  plaintiff's  intestate,  on  or  about  the 

day  or y  18 — j  at  the  request  of  the  defendant,  took  a  seat 

in  one  of  the  cars  of  the  oefendant,  to  be  conveyed,  for  a 
reasonable  sum  paid  todefendant, on  said  railroad, in  said  city 
of ,  whereby  it  became  the  duty  of  said  defendant  to  con- 
vey the  plaintidF's  intestate  safely  on  said  car.  Yet  the  de- 
fendant, not  regarding  its  duty  in  that  behalf,  wholly  neg- 
lected so  to  do,  and  by  its  agents  and  servants  so  negligently, 
carelessly  and  unskilfully  managed  said  car,  and  the  norses 
which  drew  the  car,  in  which  plaintiff  was  seated,  and  the 
said  railway  of  the  defendant  was  so  unskilfully  and  imper- 
fectly built  by  the  defendant,  and  was  suffered  by  the  de- 
fendant to  be  in  so  defective  and  dangerous  a  condition,  that 
said  car  several  times  ran  off  the  trac&  of  said  defendant,  and 
was  dragged  over  the  pavement  of  the  street,  and  was  so 
jolted  as  to  cause  injury  to  plaintiff's  intestate,  who  during 
all  this  time  was  in  the  exercise  of  due  care  and  diligence'; 
that  by  reason  of  said  negligent  and  improper  management 
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by  said  defendant,  its  agents  and  servants,  the  said  plaintifiTs- 
intestate  was  severely  injured  in  her  body,  from  which  injury 
she  died. 
[Prayer.] 

NOTK— From  HoUand  t.  Lynn  &  Boeton  R  R.  Ca,  144  Masa  429,  under 
special  statuta 

Sec.  1167.  Answer  to  petition  for  ipjnry  while  alighting 

from  car. — 

• 

Defendant  for  answer  to  4)laintiff's  petition  herein  admits 
each  and  every  allegation  of  said  petition  up  to  and  including 

the  words:  ^* ."    And  as  to  all  other  allegations  ofsaia 

petition,  the  same  are  hereby  denied,  and  such  denial  is  only 
qualified  as  hereinafter  set  out. 

Defendant  says  that  the  plaintiff,  at  the  time  and  place  stated 
in  said  petition,  not  only  stepped  upon  the  platform  and  one 
of  the  steps  of  the  car,  in  which  she  had  been  riding,  for  the 
purpose  of  leaving  the  same,  but  while  said  car  was  still  stand- 
ing she  stepped  to  the  ground  with  both  feet,  so  that  before 

said  car  was  amin  started,  after  it  had  stopped  at street, 

as  alleged  in  the  petition,  plaintiff  was  entirely  off  and  away 
from  said  car. 

Defendant  admits  that  after  having  so  stepped  on  ther 

Sound,  the  plaintiff  fell  and  was  somewhat  injured  by  such 
U,  but  denies  that  such  injuries  were  as  serious  as  averred  in 
the  petition. 

Defendant  further  says  that  whatever  iniuries  plaintiff  sus- 
tained were  not  caused  by  any  fault  or  negligence  on  the  part 
of  the  defendant  or  bv  any  violation  of  any  of  its  obligations, 
but  it  says  that  if  such  injuries  were  caused  by  the  negligence 
of  anybody,  they  were  caused  wholly  or  in  part  by  the  negli* 
gence  of  plaintiff. 

Wheretore  defendant  prays  to  go  hence  with  his  costs. 


CHAPTER  85. 
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1170.  Action  on  conditional  sub- 

Bcription. 

1171.  Petition  on  a  subscription 

to   educational   institu- 
tion. 


Sea  1172.  Petition   for  subscriptioa 
»  for  erection  of  building. 

1178L  Petition  to  collect  Bubscrip- 
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Sec.  1168.  Contract  of  subscription.— A  contract  of  sab- 
scription  is  usually  in  writing,  but  may  arise  from  the  stock- 
holders' implied  consent  to  the  provisions  of  the  statute.^  A 
recovery  may,  in  the  absence  of  facts  creating  an  estoppel 
against  the  promisor,  be  had  upon  a  verbal  promise  to  take 
the  shares  of  stock.*  The  contract  cannot  be  rescinded  by 
forfeiting  any  payments  made  thereon,  but  the  corporation 
may  resort  to  an  action  on  the  promise.'  The  subscription 
being  but  a  contract,  the  subscriber  does  not  become  a  stock- 
holder and  entitled  to  a  certificate  until  he  has  paid  for  the 
same.*  But  when  payment  is  made  he  becomes  a  shareholder 
and  entitled  to  all  the  privileges  as  such,  whether  a  certificate 
is  issued  or  not.*  A  subscriber  becomes  liable  for  the  debts 
?of  the  company  to  the  nominal  amount  of  stock  subscribed 
by  him,  even  though  he  has  not  paid  any  portion  of  the  sub- 
scription or  performed  any  act  as  a  stockholder.*  Ordinarily 
a  promise  to  make  a  covenant  may  be  revoked  at  any  time  be- 
fore payment,  and  there  is  no  mutual  promise  which  consti- 
tutes a  consideration  in  a  promise  to  contribute  to  a  fund  for 
educational  purposes,  which  contains  a  condition  that  the  same 
is  to  be  applied  to  certain  purposes  and  is  accepted.''    But  it 

1  Baldwin  t.  Coal  Ck>.,  8  W.  L.  Bb       >  Fulgam  ▼.  Railroad  Ca,  44  Ga. 
296.  697 ;  Johnson  v.  Railroad  Ca,  54  N.  Y. 

2  Fanning  v.  Insurance  Co.,  87  O.  S.    416. 

839.  •  Spear  v.  Crawford,  14  Wend.  Sftr 

'Klein  v.  Railway  Co.,  13  111.  614,       ^  Johnson  v.  University,  41  a  ^. 
*  Bait  City  Pass.  Ry.  Co.  v.  Ham-    627. 

bleton,  26  Atl.  Rep.  279  (Md.,  1893). 
1244 
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becomes  a  legal  and  enforceable  obligation  aR  soon  as  any  part 
of  the  agreement  has  been  carried  out  by  any  acts  performed 
by  the  donee/  or  any  liabilities  have  been  incurred  on  the 
faith  of  it.*  A  sabsoription  for  the  purpose  of  enabling  a 
public  improvement  is  a  valid  and  enforceable  contract.'  A 
conditional  subscription  is  revocable  at  any  time  before  de- 
livery and  acceptance,  and  is  revoked  by  the  death  of  the 
Bubscriber.*  Where  a  conditional  subscription  is  made  to  a 
corporation  the  relation  of  subscriber  to  the  company  as  stock- 
holder, so  that  the  same  may  be  enforced,  does  not  arise  until 
the  performance  of  the  condition.*  A  subacription  for  the 
construction  of  a  road  will  be  considered  as  a  contract  to  pay 
the  person  constructing  the  same  for  work  and  labor.* 

Sec.  1169«  Action  on  snbseription. —  In  an  action  on  a 
stock  subscription  for  the  recovery  of  an  instalment  the  peti- 
tion must  show  that  the  company  is  authorized  to  have  a 
capital  stock  and  to  take  subscriptions.^  A  subscription  may 
be  enforced  after  the  statutory  requirement  as  to  the  amount 
to  be  subscribed  has  been  complied  with,  even  though  the 
whole  amount  of  capital  stock  has  not  been  taken.*  The 
remedy  adopted  for  the  enforcement  of  subscriptions  of  stock- 
holders varies.  Some  courts  hold  that  an  action  at  law  may 
be  brought  directly  by  the  creditors,  while  others  that  a  suit 
in  the  nature  of  a  creditor's  bill  is  the  appropriate  remedy.* 
Under  the  code  it  becomes  an  ordinary  suit  upon  an  instru- 
ment for  the  payment  of  money,  and  a  copy  of  the  subscrip- 
tion when  unconditional  may  be  inserted  in  the  petition; 
and  it  be  conditional,  it  then  becomes  an  evidence  of  in- 
debtedness and  should  be  attached.^*  It  should  be  averred 
that  the  corporation  has  issued  or  offered  to  issue  the  stock 

iFarmen'  College  v.  McMicken,  2  'Jewett  ▼.  Railway  Ca,  84  O.  S. 

Disn.  495.  601.    A  suit  in  equity  may  be  sua- 

'SuttOQ  V.  Otterbeim  University,  tained  against  a  stockholder  for  an 

7  O.  GL  CL  843.  unpaid  subscription  of  stock,  even 

*  Commissioners  ▼.  Perry,  5  O.  67.  though  such   stockholder  has  not 

*  Wallace  ▼.  Townsend,  48  O.  S.  687.  paid  the  statutory  amount  required 
ft  Elder  y.  Railway  Ca,  1  O.  a  a  of  him. 

268.  •Cook  on  a  &  a,seca  SOS^SOiand 

<  Sperry  v,  Johnson,  110.  462.  cases  cited. 

7 Minneapolis  H.  Works  t.  libby,      "See  ante,  sees.  67,  58;  Hudson  t, 
^Mina827.  liailroad  Co.,  4    G.    Greene,    152; 

Smith  V.  Johnson,  57  O.  S.  486;  39 
W.  L.  B.  199. 
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to  the  defendant.^  Where  one  sells  shares  of  capital  stock 
the  certificate  of  which  has  not  been  issued,  and  agrees  to  give 
the  purchaser  a  certificate  when  he  gets  it,  the  latter  is  not 
bound  to  pay  an  assessment  thereon  before  the  same  is  issued.* 
Where  it  is  made  subject  to  a  call,  no  action  can  be  maintained 
thereon  in  the  name  of  the  company  until  such  a  call  has  been 
made.'  An  allegation  that  the  directors  required  the  sub- 
scription to  be  made  in  instalments  of  certain  amounts  and  at 
a  certain  time  and  place  is  material.*  Where  a  corporation 
has  been  regularly  organized,  creditors  who  have  dealt  with 
it  may  enforce  the  payment  of  stock  subscription,  although 
the  subscribers  may  have  notified  the  company  that  they 
would  not  be  liable,  upon  the  assumption  that  the  corporate 
existence  was  without  authority  of  law.*  Where  suit  is  brought 
upon  an  unpaid  subscription  against  the  estate  of  the  sub- 
scriber, it  should  be  alleged  that  the  claim  has  been  presented 
as  is  required  in  ordinary  claims  against  the  estate  of  a  de- 
cedent.* An  action  against  a  guarantor  and  subscriber  of  a 
corporation  may  be  joined  in  the  same  petition  whether  the 
liability  be  joint,  or  joint  and  several,  where  it  is  based  upon 
the  same  instrument.^  A  subscription  to  stock  creates  a  debt 
against  the  subscriber,  from  which  he  cannot  relieve  himself 
by  an  assignment  or  transfer  made  without  the  sanction  of 
the  directors.*  The  payment  of  an  unpaid  balance  upon  a 
stock  subscription  to  an  insolvent  corporation  may  be  enforced 
by  a  creditor's  bill.* 

Sec.  1170.  Action  on  conditional  subseription. —  The  pro- 
visions of  the  code^^  as  to  pleading  performance  of  conditions 
precedent  in  contracts  apply  to  conditional  stock  subscrip- 
tions.   In  such  actions  it  will  be  suflScient  for  the  corporation  or 

1st  Paul,  etc  B.  &  Ca  T.  Bobbins,       >  Lamar  Id&  Ca  t.  Moor^  84  lU. 

88  Minn.  489.  576. 

SBrigham  ▼.  Mead,  10  Allen,  245.        «Bailroad  Ca  y.  Hall,  26  O.  a  810. 
In  such  a  case  there  must  be  an  aver-       ^  Gaff  v.  Flesher,  88  O.  S.  107. 
ment  of  readiness  and  willingness  to       <  College  y.  Higgins,  16  O.  SL  20l 
issue  and  deliver  the  certificate  of       ^Neil  v.  Trustees,  81  O.  SL  15. 
stock.    If  the  subscriber  cannot  get       ^  Qraff  y.  Railroad  Co,  81  Pa.  St 

the  stock,  the  payment  of  money  489. 

cannot  be  enforced.    James  v.  Bail-       >  Johnson  v.  Paper  Coi,  25  AtL  Bepi 

road  Ca,  2  Disn.  261.  560 ;  153  Pa.  St  189. 

u  O.  Code,  sea  5091. 
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the  plaintiff  to  aver  that  it  has  duly  performed  all  the  condi-^ 
tions  on  its  part  to  be  performed.^  A  sabsoription  for  the  en- 
dowment of  an  edncational  institation  may  be  enforced  when 
the  thing  for  which  the  subscription  is  made  has  been  per- 
formed.' Bnt  it  cannot  be  enforced  if  no  liability  has  been 
incurred  upon  the  faith  of  it.'  In  an  action  on  a  sabscription- 
of  stock  of  a  railroad  company,  made  upon  condition  that  it 
shall  be  paid  when  called  for,  or  that  it  shall  be  expended 
upon  a  certain  line  of  railroad  to  be  located,  the  petition  must 
aver  that  the  road  has  been  constructed  upon  the  line  desig- 
nated, or  allege  readiness  on  the  part  of  the  company  to  expend 
the  money  according  to  the  condition.^  A  conditional  subscrip- 
tion becomes  an  absolute  one  upon  compliance  with  the  pro- 
visions.* But  the  ownership  of  such  a  subscription  will  not 
pass  to  a  grantee  of  a  railroad  company;  hence  the  perform- 
ance of  conditions  by  the  grantee  will  not  fix  the  liability  of 
the  subscriber.*  A  condition  attached  to  a  subscription  is 
waived  by  the  payment  of  the  first  instalment  thereon,  and 
by  voting  the  whole  stock  at  an  election  of  officers.^  A  sub- 
scription to  the  capital  stock  of  a  railroad  corporation  made 
upon  a  condition  may  be  enforced  against  the  subscriber  after 
the  same  has  been  fully  complied  with,  although  when  the 
subscription  was  made  the  company  had  not  expended  the 
amount  required  by  statute  in  the  construction  of  its  road, 
nor  obtained  the  requisite  lonafide  subscription  to  its  capital 
stock  as  required  by  law.* 

Sec.  1171.  Petition  for  subscription  to  educational  insti- 
tation.— 

That  the  plaintiff  is  a  corporation  duly  created,  organized 
and  existing  under  the  laws  of  Ohio,  for  educational  purposes. 

That  on  or  about ,  18 — ^  the  said  academy  was 

and  for  a  long  time  had  been  heavily  in  debt ;  that  it  owed 
the  sum  of  $ ,  and  its  real  estate  was  heavily  mortgaged, 

1 0.  Code^  sea  600L    See  ante^  secL  *  Chamberlain  ▼•  Railroad  Co,  15 

59.  O.  a  225 ;  Railroad  Co.  ▼.  Smith,  1& 

sirwin  t.  Webster,  7  O.  G  a  269;  O.  a  82a 

Sutton  T.  Otterbein  University,  7  O.  •Railroad  Ca  v.  Hinsdale,  40  O.  a 

a  a  84a  556;  Dungan  ▼•  Safford,  41  O.  a  15. 

*Sotton  ▼.  Otterbein  University,  ?  Railroad  Co.  v.  Hatch,  1  Disn.  84. 

8upr€U  >  Armstrong  ▼•  Karshner,  47  O.  a 

« Trout  ▼.  Sarchett,  10  O.  a  241.  276. 
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and  the  creditors  were  arging  the  payment  of  their  claims 
against  the  said  academy. 

That  to  relieve  the  said  academy  from  its  financial  embar- 
rassments, several  of  its  friends  and  patrons,  in ,  18 — , 

proposed  by  subscription,  by  their  several  promissory  notes, 
to  raise  a  sufiicient  sum  of*  money  to  pay,  as  nearly  as  possi- 
ble, the  then  existing  indebtedness  of  said  academy,  and  to 
relieve  it  from  its  enioarrassments. 

Plaintiff  states  that  it  thereupon  procured  a  number  of  per- 
sons, including  this  defendant,  to  execute  their  several  promis- 
sory notes  in  writing  which  were  delivered  to  plaintiff.  \Iffor 
tmconditional payment  it  may  be  alleged:]  That  this  defendant 
executed  and  delivered  to  plaintiff  his  note  for  the  sum  of 
$— — ,  of  which  the  following  is  a  copy:  [OopyJ^  [If  it  is 
dependent  vpon  conditions  it  should  he  alleged:]  Tnat  the  de- 
fendant thereupon  executed  and  delivered  to  plaintiff  his  cer- 
tain promissory  note,  dated  ,  18 — ,  for  the  sum  of  $ , 

whereby  defendant  agreed  to  pay  to  plaintiff  or  order  the 

said  sum  of  $ on  the day  of  ,  18 —  (a  copy  of 

which  note  is  attached  as  an  exhibit  only). 

That  when  said  note  became  due,  to  wit, ,  18 — y  pay- 
ment thereof  was  duly  demanded,  but  was  refused,  and  there 
is  therefore  due  from  said  defendant  upon  said  note  the  sum 
of  $ ,  no  part  of  which  has  been  paid. 

Plaintiff  further  alleges  that  after  the  said  several  persons, 
including  the  defendant  herein,  had  so  executed  their  several 
promissory  notes,  this  plaintiff,  in  order  to  obtain  immediate 
relief  from  its  said  indebtedness,  and  on  the  faith  of  the 
note  or  obligation  of  the  defendant  herein  and  other  persons 

so  existing  in  favor  of  plaintiff,  did  borrow  the  sum  of  $ 

from  one  J.  S.,  executing  and  delivering  to  said  J.  S.  a  mort- 
gage upon  its  real  property  to  secure  the  same.    Plaintiff 

thereupon  used  the  sum  of  $ so  borrowed  as  aforesaid  in 

payment  of  its  said  indebtedness. 

Wherefore  plaintiff  asks  judgment  against  the  said  defend- 
ant for  the  sum  of  $ and  interest  due  thereon. 

Sec.  1172.  Petition  for  subscription  for  erection  of  build- 
ing.— 

That  on  or  about ^  18 — ,  the  plaintiff  and  defendant  en- 
tered into  an  agreement  in  writing,  wherein  and  whereby  the 
defendant  agreed  and  promised  to  pay  to  D.  &  R  the  sum  of 

$ in  consideration  of  the  construction  by  said  D.  &  B.  of 

a  certain  building  to  be  erected  by  the  city  of  in  accord- 
ance with  certain  plans  and  specifications  in  said  contract  de- 
scribed and  set  forth,  the  said  sum  of  $ to  be  paid  by  the 

terms  and  conditions  of  said  contract  upon  the  completion  of 
said  building.  [A  copy  of  said  contract  is  attached  hereto  as 
an  exhibit  only.] 
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That  the  said  D.  &  R  completed  the  construction  of  said 
1)uildin^  according  to  and  as  specified  in  said  contract,  and 
have  folly  and  fairly  performed  and  fulfilled  their  part  of 
said  contract  to  be  performed. 

There  is  therefore  doe  to  the  said  D.  &  E.,  plaintiff  herein, 
the  sum  of  $ ;  that  the  said  sum  became  due  and  pay- 
able, according  to  said  contract,  on  or  before  the day  of 

,  18 — J  when  payment  thereof  was  to  be  demanded,  which 

was  duly  made,  but  payment  was  refused. 

Plaintiff  therefore  asks  judgment  against  the  said  defend- 
ant  for  the  sum  of  $ . 

Sec.  1173.  Petition  to  collect  subscription  to  capital  stock 
•of  corporation  —  [By  receirer]. — 

[Plaintiff  says  he  was  on  the day  of ,  18 — ^  duly 

appointed  receiver  of  The  0.  S.  M.  Company,  a  corporation 
organized  under  the  laws  of  Ohio,  by  the  court  of  common  pleas 

of county,  Ohio,  in  a  cause  therein  pending,  entitled 

,  plaintiff,  against  The  0.  8.  M.  Company,  which 

oause  was  numbered on  the  docket  of  said  court.    That 

said  plaintiff  was,  by  virtue  of  the  order  of  appointment, 
^uly  authorized  to  administer  all  of  the  property  and  assets 
of  said  corporation,  and  to  sue  for  and  enforce  the  collection 
of  any  unpaid  stock  subscription  due  and  payable  from  stock- 
holders of  said  corporation,  and  to  carry  out  and  enforce  all 
•contracts  and  collect  all  outstanding  claims  due  said  corpora- 
tion.] 

Plaintiff  states  that  the  said  The  C.  8.  M.  Company  is  a 
corporation  duly  organized  under  the  laws  of  the  state  of 
Ohio,  for  the  purpose  of  manufacturing  sheet-metal  products 
and  carrying  on  a  general  manufacturing  business. 

That  on  the  day  of ,  18 — ,  the  defendant  with 

oertain  other  persons  associated  themselves  together  for  the 
purpose  of  organizing  said  corporation,  and  made  and  sub- 
scribed a  certain  subscription  to  the  capital  stock  of  said  cor- 
poration, to  wit:  [_Gopy  subscription^  with  defendants  name 
^signed.'] 

That  the  authorized  capital  stock  of  said  corporation  was 

$ ,  divided  into shares  of  $ each,  the  sum  of 

% being  actually  subscribed,  of  which  the  defendant,  by 

his  said  subscription,  agreed  to  take  and  pay  for shares 

thereof  of  $ each,  amounting  to  $ ,  of  which  sum  the 

defendant  paid  to  said  company  $ on  the day  of 

,  18—. 

That  on  the day  of ,  18 — ,  the  directors  of  said 

corporation  made  a  call  for  an  assessment  of per  cent. 

upon  the  stock  of  the  stockholders  of  said  company,  includ- 
ing this  defendant,  and  further  calls  on  each  and  every  thir- 
tieth day  thereafter  until  the  stock  subscriptions  were  all 
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paid,  of  all  of  wbiob  defendant  was  duly  notified,  but  failed 
and  refused  to  make  any  further  payments,  although  demand 
therefor  was  made  upon  him,  and  an  offer  made  to  issue 
the  certificates  of  stock  in  said  corporation  to  said  defendant. 

r  Where  certified^  has  not  ie&n  iwued:'\ 

[That  plaintiff,  as  such  receiver  aforesaid,  has  no  power  to- 
issue  or  tender  to  said  defendant  any  certificates  of  tne  stock 
by  him  subscribed,  but  avers  that  said  corporation  has  incurred 
indebtedness,  and  creditors  have  dealt  with  and  have  otherwise 
been  induced  to  subscribe  for  the  capital  stock  of  said  com- 
pany, on  the  faith  of  said  subscription  by  said  defendant.] 

Plaintiff  states  that  he  has  fin  his  capacity  of  receiver]  de- 
manded payment  of  said  defendant  of  the  amount  due  upon  his 
subscription  aforesaid,  which  he  has  failed  and  refused  to  pay, 
and  there  is  now  due  from  said  defendant  thereon  the  sum 
of  $ ,  for  which  plaintiff  asks  judgment  against  said  de- 
fendant, with  interest  thereon  at per  cent,  per  annum 

from  the day  of ^  18 — . 

NOTHL—  This  maj  be  varied  in  a  suit  bj  the  oorporatioii  itself  or  an  as* 
signea 

See.  1174«  Subscription — Defenses. — A  defendant  in  an- 
action  on  a  stock  subscription  cannot  be  permitted  to  set  up 
any  defects  or  irregularities  in  the  articles  of  incorporation.^ 
l^or  can  an  action  to  recover  on  subscription  to  an  increase- 
of  stock  for  the  purpose  of  paying  debts  be  defeated  by  show- 
ing irregularities  in  the  proceedings  to  increase,  where  the  sub- 
scriber had  knowledge  of  the  facts  and  acquiesced  therein^ 
until  the  company  became  insolvent.*  But  a  conditional  sub- 
scriber to  a  railroad  company  who  has  no  knowledge  of  a 
consolidation  of  such  company  with  another  may,  in  an  action 
by  the  consolidated  company,  set  up  a  defense  that  the  new 
company  is  without  corporate  existence.'  A  defendant  can- 
not show  that  the  corporation  was  guilty  of  any  violation  of 
law,*  or  that  the  subscription  was  made  prior  to  the  filing  of 
the  articles  of  the  corporation,  where  the  stock  subscrfption 
book  shows  that  it  was  made  subsequent  thereto,*  or  that  it 
was  agreed  among  the  promoters  that  the  company  was  or- 
ganized for  an  illegal  purpose.*    Where  debts  and  liabilitiea 

1  Mullen  T.  Driving  Park,  64  Ind.  'Royce  ▼.  Tyler,  2  O.  G  G.  176. 

90&  •Globe  Sewer  Pipe  Ckk  ▼.  Otis,  22 

s  Clarke  y.  Thomas,  84  O.  a  46.  N.  Y.  a  411 ;  Vinegar  Ca  ▼.  Schlegel, 

>RailroadCo.Y.Stout,26  0.  a241.  22  N.  Y.  a  407. 
<  Vorhees  ▼.  Receivers,  19  O.  468. 
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bave  been  inourred  on  the  faith  of  a  subscription  in  writing, 
its  collection  cannot  be  defeated  on  the  ground  of  a  supposed 
want  of  legal  consideration.^  And  where  a  person  became  a 
subscriber  in  good  faith  and  has  Induced  others  to  become 
subscribers  on  the  faith  of  his  subscription,  any  subsequent 
alteration  of  his  subscription  without  the  knowledge  of  others 
will  not  affect  the  liability  of  those  induced  to  subscribe.* 
Sut  a  secret  agreement  to  alter  a  subscription  by  reducing 
the  amount  thereof  is  a  fraud  upon  other  subscribers  and  void. 
Hence  such  a  void  alteration  cannot  be  urged  as  a  defense  by 
•other  subscribers.'  No  recovery  can  be  had  upon  a  subscrip- 
tion to  the  stock  of  a  railroad  company  altered  after  its  exe- 
•cution  without  the  consent  of  the  subscribers,  unless  it  be 
shown  that  the  same  was  not  fraudulently  made.^  Nor  can 
recovery  be  had  where  a  railroad  company  has  changed  the 
termini  of  its  road,*  although  such  a  change,  made  under 
authority  of  law,  will  not  affect  a  subscription.*  Stockholders 
Are  not  released  by  a  change  made  in  the  line  of  a  road  so  as 
to  pass  through  a  county  not  named  in  the  articles  of  incorpo- 
ration, but  will  only  be  released  when  the  line  is  diverted  from 
the  county  named.^  An  answer  by  a  defendant  admitting 
that  he  had  been  a  stockholder,  but  disclaiming  any  knowl- 
-edge  of  the  debt,  which  he  denies,  is  an  admission  that  he 
was  a  stockholder  at  the  time  of  contracting  the  debt.*  An 
ouster  of  a  corporation  in  a  proceeding  in  qtu>  warranto  is  no 
defense  to  a  suit  by  a  creditor  to  enforce  the  payment  of  an 
unpaid  stock  subscription.* 

1  CoUege  ▼.  Higgins,  16  a  &  20.  •  Jewett  ▼.  Railway  Ca»  84  O.  a 

3  Jewett  T.  Railway  Ca,  84  O.  &  601. 

60L  7  AmiBtroDg  ▼.  Karehner,  47  O.  & 

>Jewett  ▼.  Railway  Ca,  84  O.  a  276L 

4K)t  •Herbert  t.  Uhl,  20  N.  Y.  a  74a 

^Berryv.  Railway  Co,  26  0.  a  67&  •Rowland  ▼.  Fumitar^  88  O.  a 

» Railroad  Ckx  T.Elliott  10 O. a 57.  260 ;  Gaff  ▼. Flesher,  88 a  a  118. 
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Sec.  1178L  Action  to  recover  taxev 
dua 
1170.  Petition  by  county  treas- 
urer for  collection  of 
taxes. 
1180.  Petition  for  collection  of 
taxes  asking  for  the  sale 
of  personal  property. 


See.  1175.  Aetlon  to  restrain  leyy  or  collection. —  Courts 
are  given  power  by  statute  to  restrain  an  illegal  levy  or  col- 
lection of  a  tax  within  one  year  after  the  same  is  collected.^ 
Such  an  action  must  be  brought  against  the  corporation  or 
person  for  whose  use  or  benefit  the  levy  or  collection  was 
made;  and  if  the  county  auditor  collects  the  same  he  must 
be  joined.^  An  action  to  enjoin  the  collection  of  taxes  and 
assessment  must  be  brought  against  the  officer  whose  duty  it 
is  to  collect  the  same.'  Under  the  Kansas  code,  any  one  or 
more  of  a  number  of  persons  whose  property  is  affected  by 
an  illegal  assessment  may  maintain  an  action  to  enjoin  the 
collection  without  joining  others.^  Before  an  injunction  can 
be  granted  to  restrain  a  levy  or  collection  of  a  tax  some  step 
must  be  taken  in  that  direction  by  the  collecting  officers.^ 
'  It  will  not  be  granted  to  restrain  the  sale  of  property  where 
the  petition  avers  that  a  portion  does  not  belong  to  the 
plaintiff.*  Nor  will  the  collection  of  a  tax  be  restrained  upon 
the  ground  of  a  mere  irregularity  in  the  proceedings.'^  A  tax 
levied  under  an  unconstitutional  act  may  be  enjoined.*    A 

IR  a,  sea  584a  ^Black  t.  Boyd,  155  Fa.  St  16a 

s  R.  a,  sec  5849.  ^  Kansas  Mut  Life  Aas'n  v.  Hill,  8a 

s  R    S.,   sea    5850 ;    Herzberg    v.  Paa  Rep^  800  (Kan.,  1898) ;  Hizon  t. 

WUley,  18  W.  L.  a  884  (Muskingum  Oneida  Ga,  82  Wi&  515;  59  N.  W. 

Co.  G  P.).  Repu  445  (1892X 

«  Gilmore  v.  Fox,  10  Kan.  509.  <  Counterman  v.  Dublin  Tp.»  88  (X  & 

*  Andrews  v.  Love,  46  Kan.  264;  51& 

W.  &  K.  a  Bridge  Ckx  v.  Board,  10 

Kaa  826.       ^252 
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person  seeking  to  enjoin  the  collection  of  taxes  who  admits  a 
portion  to  have  been  legally  levied  must  pay  or  tender  the 
same,'  and  must  allege  payment  or  make  a  tender  of  the  por- 
tion admitted  in  his  petition;*  the  court  will  restrain  the  col- 
lection of  the  illegal  portion  only  upon  the  condition  that  the 
valid  portion  is  paid.'  Only  so  much,  however,  need  be  paid 
or  tendered  as  the  'plaintiff,  as  matter  both  of  fact  and  law, 
concedes  to  be  due.^  In  an  action  to  enjoin  a  county  treas- 
urer from  collecting  a  tax  levied  for  school  purposes,  the 
school  district  is  a  necessary  party.' 

The  principles  of  equitable  estoppel  apply  to  remedies  with 
reference  to  the  prevention  of  a  levy  or  collection  of  a  tax, 
and  a  person  cannot  invite  and  encourage  an  improvement 
irregularly  made  and  then  ask  a  court  of  equity  to  protect 
him  by  an  injunction  from  the  consequences  of  the  levy.* 
An  injunction  is  also  the  proper  remedy  to  prevent  a  county 
auditor  from  placing  on  the  tax  duplicate  non-taxable  prop- 
erty,^ and  to  restrain  the  collection  of  an  illegal  tax  which 
creates  a  cloud  upon  a  title.*  80  a  debtor  may  be  enjoined 
from  assessing  a  tax  against  property  erroneously  placed 
on  the  duplicate.*  The  rule  is  laid  down  in  Kansas  that 
a  person  cannot  enjoin  the  levying  or  collection  of  a  tax 
unless  he  has  property  which  will  be  affected  thereby.**  A 
petition  asking  for  an  injunction  against  the  levy  or  col- 
lection of  a  tax  should  not  be  vague  or  indefinite  in  its  allega- 
tions." But  in  an  action  to  enjoin  the  collection  of  illegal 
taxes  the  petition  need  not  aver  that  the  plaintiff  has  property 
out  of  which  the  taxes  can  be  collected,  as  his  right  to  relief 
does  not  depend  upon  the  extent  of  his  possessions."  An  an- 
swer to  a  suit  to  enjoin  the  collection  of  an  assessment  alleged 
to  have  been  illegally  made,  claiming  that  the  plaintiff  had 
full  knowledge  of  the  commencement  and  progress  of  the 

1 R  S.,  sea  6851.  *  Bramwell  v.  Ouheeo,  80  Pfta  Befk 

*Haotington  t.  Palmer,  7  Sawy.  110  (Idaho,  1802). 

856;  Fraser  ▼.  Seibem,  16  O.  a  614  *  Jones  t.  Dayla,  85  O.  &  474 

*  Ebni  T.  Ck>luEnbu8,  8  O.  C  C  40a  1*  W.  &  K  G  Bridge  Ga  v.  Board, 
<  Adams  Express  Co.  v.  Rattermao,  10  Kan.  8261 

II  V^  U  a  888  (a  a  G  K\  "King  T.  Gappeller,  48  a  a  81& 

•Hayes  ▼.  Hill,  17  Kan.  86a  "Commissioner   ?.  Laa^  8  Kan. 

•  Stewart  ▼.  Board,  45  Kan.  708.  884 
V  Hawk  te  Bonn,  6  O.  C  C  458. 
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work,  and  made  no  objections,  is  not  good  unless  it  also  ap- 
pears that  such  work  was  done  under  authority,  or  that  he 
knew  the  cost  was  to  be  charged  to  hira.^ 

Sec.  1176.  Petition  to  ei^oin  eolleetion  of  taxes — Formal 
parts. — 

That  the  defendant county  is  a  duly  organized  county 

of  the  state  of  Ohio,  and  the  defendant  C.  E.  is  the  duly  elected 
and  qualified  treasurer  thereof. 

That  the  plaintiff  is  the  owner  of  the  following  real  estate 

situate  in  ,  in  said  county,  and  described  as  follows: 

[Description.] 

[Here  state  the  complaint  as  to  illegal  taxes.] 

That  the  defendant  C.  E.,  treasurer  of  said  county,  is  pro- 
ceeding to  advertise  plaintiff^s  lands  for  sale  for  the  "payment 
of  the  taxes  so  illegally  assessed,  and  will  sell  the  same  unless 
restrained  by  order  oi  this  court.  That  the  plaintiff  has  no 
adequate  remedy  at  law  for  relief  against  the  said  illegal  assess- 
ment of  taxes  pretended  and  claimed  to  be  charged  against 
plaintiff's  said  lands  and  for  which  said  defendant  threatens 
to  sell  the  same. 

That  plaintiff  has  tendered  to  the  defendant  as  such  treasurer 

the  sum  of  $ ,  the  amount  admitted  by  plaintiff  to  be 

legally  due  from  him,  and  now  tenders  the  same  and  is  ready 
and  willing  to  pay  said  sum,  but  that  defendant  refuses  to  ac- 
cept the  same,  without  the  payment  of  the  sum  which  plaint- 
iff claims  to  be  illegally  assessed. 

Plaintiff  therefore  prays  that  the  defendant  may  be  re- 
strained and  enjoined  from  collecting  ^here  state  precise  amotmt 
sought  to  be  restrained  from  collection]. 

See.  1177.  Action  to  recover  taxes  illegally  paid. —  An 

action  to  recover  taxes  illegally  paid  must  be  brought  against 
the  officer  who  made  the  collection ;  or,  if  dead,  against  his 
personal  representative;  and  when  not  collected  on  the  county 
duplicate,  the  corporation  making  the  levy  should  be  joined.* 
It  is  an  elementary  principle  that  money  voluntarily  paid  can- 
not be  recovered  by  the  person  paying,  and  that  to  warrant 
recovery  it  must  have  been  involuntarily  paid.  This  rule  will 
extend  to  the  payment  of  an  illegal  tax.'  A  general  rule  as 
to  when  a  payment  is  voluntary  or  involuntary  can  hardly 
be  formulated,  though  it  is  well  settled  that  payment  under 
protest  is  not  involuntary.*    It  has  been  held  that  money  paid 

1  Gilmore  y.  Fox,  10  Kan.  509.  also,  WiesmaDn  v.  Brighton,  88  Wis. 

2  R  S.,  sea  5850.  550. 

»  Whitbeck  v.  Minch,  48  O.  S.  210;        *Whitbeck  v.  Minch,  48  O.  a  2ia 
Wilson  V.  Pelton,  40  O.  &  806.    See^ 
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ander  protest  by  one  engaged  in  the  sale  of  liquor,  in  order 
that  he  may  continue  in  business,  may  be  recovered  back.^ 
To  constitute  an  involuntary  payment,  it  should  be  made  to  re- 
lease the  person  or  property  from  detention,  or  to  prevent  a 
seizure,  without  resorting  to  an  action  of  law ; '  and  it  is  also 
an  mvoluntary  payment  when  made  to  avoid  a  statutory  pen- 
alty or  to  prevent  embarrassment  to  business ; '  or  where  a 
person  is  compelled  under  protest  to  pay  an  assessment  levied 
against  his  property  without  authority  of  law,  at  the  same 
time  he  pays  his  taxes,  to  prevent  a  sale  of  property.^  Money 
may  also  be  involuntarily  paid  where  the  possession  or  inter- 
est of  the  parties  requires  the  performance  of  a  duty  enjoined 
by  law,  and  it  is  necessary  to  pay  the  money  to  induce  that 
performance.*  Money  paid  under  a  law  levying  an  assess- 
ment on  the  liquor  traflSc,  declared  unconstitutional,  but  be- 
fore it  is  so  declared,  cannot  be  recovered  back,  though  paid 
under  compulsion.*  The  fact  that  payment  is  a  voluntary 
one  is  a  defense,  the  burden  of  proving  which  is  upon  the 
officer  making  the  collection.^  The  petition  in  an  action  to 
recover  an  illegal  assessment  must  aver  the  facts  which  show 
illegality,  as  a  mere  allegation  that  the  same  is  illegal  and  void 
is  a  conclusion  of  law.*  To  warrant  recovery  of  money  paid  for 
a  tax,  it  must  appear  that  the  proceedings  were  apparently  reg- 
ular, and  that  the  rights  of  the  parties  have  been  changed 
since  the  payment.*  Mere  irregularities  cannot  be  a  ground 
of  recovery.^  It  is  said  that  an  action  to  recover  back  assess- 
ments illegally  collected  by  a  county  treasurer  should  be 
against  him  individually,  and  not  in  his  official  capacity."  As 
there  is  no  privity  between  two  boards  of  education,  one  can. 

1  Catoir  y.  WatterBon,  88  O.  &  819L  ^  Adams  Express  Ca  v.  Rattennan, 

SMasrs  v.  Cincinnati,  1  O.  a  26a  21  W.  L.  &  23a 

*  Ratterman  v.  Express  Ca,  49  a  >  Pelton  ▼.  Bemis,  44  O.  a  51 ;  Blios 
a  608;  Western  Union  Tel.  Ca  v.  on  Code  Pldg.,  sees.  218,884;  Pome- 
Mayer,  28  O.  a  621.  As  to  involun-  roy^s  Rem.  580;  Higgine  v.  Pelton* 
tary  payment^  see  Trustees  of  Jack-  4  W.  K  ^  751. 

son  Tp.  V.  Thoman,  51  O.  a  285.  •  Peyser  v.  Mayor,  70  N.  Y.  4W. 

« Stephan  y.  Daniels,  27  O.  a  527.  ^^  Simmonson  v.  Harrison,  82  N.  £1 

ft  Baker  t.  Cincinnati,  11  O.  a  584-  Rep.  585  (Ind.,  1892);  Wiesmann  t. 

40,  and  oasea  cited.  Brighton,  83  Wis.  550 ;  Rutledge  t. 

•  Herzberg  y.  WUly,  18  W.  L.  &  Price  Ca,  60  Wi&  85. 

884  11  Hornberger  v.  Case^  18  W.  L.  BL 

511  (Logan  Ca  C.  P.). 
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not  recover  through  the  other  taxes  erroneously  collected  by 
either.^  It  is  no  defense  to  an  action  by  a  city  treasurer 
against  a  county  treasurer  for  the  recovery  of  taxes  that  the 
same  were  paid  under  protest  and  to  avoid  the  distraint  of 
his  property.2  A  suit  can  not  be  maintained  by  one  tax-payer 
on  behalf  of  himself  and  others,  to  recover  back  taxes  illegally 
assessed,  but  each  must  bring  a  separate  action.^ 

Sec.  1178.    Aetlon  to  recover  taxes  due.  — The  county 

treasurer  is  authorized  to  enforce  the  payment  of  taxes  by  a 
civil  action  in  his  own  name.  He  should  allege  in  his  petition 
that  the  taxes  stand  charged  upon  the  duplicate  of  the  county 
against  the  person  against  whom  recovery  is  sought,  that  the 
same  are  due  and  unpaid,  and  that  such  person  is  indebted  in 
the  amount  appearing  to  be  due  upon  the  duplicate.  He  is  spe- 
cially relieved  from  setting  forth  any  other  matter  relating 
thereto.^  If  he  makes  a  full  statement  of  all  the  steps  taken,  he 
is  not  precluded  from  taking  advantage  of  the  provision  of  the 
statute  allowing  the  tax  duplicate  to  be  used  in  evidence,^  It 
is  not  necessary  that  such  an  action  be  in  the  individual  name 
of  the  treasurer  as  plaintiff,  nor  will  it  abate  by  the  expiration 
of  his  term  of  oflSce.^  A  petition  for  the  recovery  of  taxes  and 
assessments  under  a  certain  act  need  not  allege  more  than  is 
required  by  the  actJ 

See.  1178a.  Same  continued— Defenses.— If  the  defend- 
ant in  an  action  to  recover  taxes  assessed  against  him  claims 
that  a  portion  thereof  are  illegal,  he  must  specifically  set  forth 
in  his  answer  what  amount  he  claims  to  be  illegal,  and  the  facts 
constituting  such  illegality.^ 

Sec.  1179.  Petition  by  county  treasurer  for  collection  of 
taxes. — 

The  plaintiff,  A.  J.  H.,  says  he  is  the  duly  elected,  commis- 
sioned, qualified  and  acting  treasurer  of county,  Ohio. 

Plaintiff  says  that  personal  taxes  to  the  amount  of dollars 

and cents  stand  charged  against  the  defendant,  S.  B.  S., 

on  the  duplicate  of  taxes  of  said  county,  placed  in  the  hands 
of  this  plaintiff  for  collection  by  the  auditor  of  said  county, 
which  said  taxes  are  due  and  unpaid,  and  said  defendant  is 
indebted  to  said  A.  J.  H.,  as  treasurer  of  said  county  in  the 

sum  of  $ ,  the  sum  charged  against  defendant  as  tax  as 

aforesaid. 

1  Board  v.  Board,  44  O.  S.  278.  of  every  fact  neoeesary  to  authorize 

SRatterman  v.  State,  44.  O.  S.  641.  an  assessment  or  tax    Stevenson  v. 

*  Trustees  of  Jackson  Tp^  ▼.  Tho-  Hunter,  1  Toledo  Legal  New%  411 

man,  61  O.  SL  — .  (Pugsley,  J.). 

« R  &,  sea  2859.  *  Covington,   etc.   Bridge    Ca   t. 

•Wade  T.  Kimberlej,  5  O.  G  C.  Sa  Mayer,  81  O.  S.  817. 

The  duplicate  isprima/acie  evidence  7  Cummins  v.  Fitch,  1  W.  K  R  77. 

8  Hunter  v.  Austin,  9  0.  C.  C.  583^ 
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Wherefore  plaintiff  says  there  is  dae  to  him,  as  such  treas- 
urer, from  said  defendant,  $— ,  with  interest  from  this  date, 

^  18 — .    And  he  therefore  asks  judgment  against  said 

defendant  for  said  sum  of  $ ,  with  interest  from , 

16— y  and  costs  of  this  suit.  J.  M.  G., 

Attorney  for  Plaintiff. 

Note.—  From  ShotweU  y.  Moore,  45  O.  a  682. 

Sec.  1 180.  Petition  for  collection  of  taxes^  asking  for  the 
sale  of  personal  property. — 

1.  Plaintiff  says  that  he  is  the  duly  elected  and  qualified 

treasurer  of county,  Ohio,  and  that  the  defendant,  E.  S., 

is  [a  married  woman,  and  has  under  her  own  control,  and  isl 

possessed  of  a estate,  consisting  of  personal  and  real 

property  of  the  value  of dollars  and  upwards. 

Plaintiff  further  avers  that dollars  and cents  taxes 

stand  charged  on  the  duplicate  of county,  Ohio,  against 

the  said  defendant,  E.  S.,  for  the  year  18 — ;  that  the  same 
are  the  taxes  and  penalty  on  the  said  personal  estate  of  the 
said  E.  S. ;  that  said  taxes  and  penalty  are  due  and  unpaid,  and 

that  the  said  E.  S.  is  indebted  to  plaintiff,  as  treasurer  of 

county,  Ohio,  in  said  sum  of dollars  and cents,  the 

amount  of  said  taxes  and  penalty.    Wherefore  plaintiff  asks 

judgment  against  the  derendant,  E.  S.,  foresaid  sum  of 

dollars  and cents  and  costs  of  suit.        "' 

2.  Plaintiff  further  asks  that  said  taxes  and  penalty  may  be 
made  a  charge  on  the  separate  estate  and  property  of  said 
E.  S.,  and  that  defendant  be  ordered  by  the  court  to  pay  said 
taxes  and  penalty  within  a  short  day  to  be  named  by  the 
court,  and  that  in  default  thereof  execution  may  issue  as  upon 

judgment  at  law  to  the  sheriff  of county,  commanding 

nini  to  levy  upon  and  sell  so  much  of  the  personal  estate,  ana, 
for  want  thereof,  of  real  estate  of  said  E.  S.,  suflScient  to  pay 
aaid  taxes  and  penaltv  and  the  costs  of  this  suit  and  proceed- 
ings ;  and  plaintiff  asks  for  all  other  orders  and  decrees  proper 
and  aquitaole  in  the  premises.  A.  &  1.,  Attorneys. 

NOTB.—  From  Myers  t.  Seaberger,  45  (X  &  382.  And  although  the  petip 
tion  did  not  prevail  it  was  not  the  fault  of  the  petition  itself. 
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6e<x  1181.  TraspasB^The  petitioii  in 

action  for. 
1189L  Trespaas  —  Equitable  re- 
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1183b  Damages  recoverabla 
1184.  Petition    for  treapaaa  by 

tearing:  down  fences 
1180L  Petition  by  one  in  possee- 

Bion  for  in juiy  to  grass 
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Sea  1188.  Petition    for    injury    to 
dweUing-house. 
1187.  Petition   for  trespass    in 
breaking  and  entering 
shops  and  carrying  away 
chattela 
1188L  Trespass— DefensesL 
11811  Answer    justifying    tres- 
pass by  claiming  legal 
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See.  1181.  Trespass  — The  petition  In  action  for.— The 

common-law  action  of  trespass  was  one  for  a  direct  injury  to 
the  land  of  another.  If  the  injury  was  occasioned  by  an  in- 
direct act,  the  remedy  was  by  an  action  on  the  case,  and  not 
trespass.  Trespass  is  now  applied  in  effect  to  all  kinds  of  in- 
juries to  land,  the  form  and  name  only  being  abolished/ 
though  it  has  been  said  that  it  is  no  longer  necessary  to  ob- 
aerve  the  old  terms  used  in  the  action ;  the  words  ^^  wrongfully 
and  unlawfully"  having  superseded  the  former  allegation 
^  with  force  and  arms."  The  fundamental  requirement  of  the 
code,  that  the  cause  of  action  should  be  stated  in  plain  and 
concise  language,  only  need  be  observed.' 

At  common  law  the  action  was  not  to  try  title,  and  ques- 
tions of  title  did  not  necessarily  arise  in  the  action,  though 
the  ownership  of  the  premises  was  subject  to  dispute.  An 
action  for  trespass  qua/re  dauswn  f regit  does  not  of  itself  bring 
the  title  in  question,  for  the  defendant  may  admit  the  title 
and  deny  the  trespass.  The  rule  adopted  under  the  code  is 
that  a  defendant  may  put  the  question  of  the  plaintiff's  title 
in  dispute,  and  may  claim  the  legal  title  in  himself  and  have 
the  same  determined,  as  a  means  of  justifying  the  trespass.* 


>  Mathis  V.  McCord,  W.  647. 
*  Darst  T.  Rush,  14  CaL  81,  84 

<  Branson  y.  Stodebaker,  88  N.  R 
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Repi  98  (Ind.  App.»  1892);  Ljon  T. 
Fairbank,  79  V7is.  466. 
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Tboagh  it  is  unnecessary  for  plaintiff  to  allege  title  in  him- 
self, possession  alone  being  sufiioient,  yet,  if  he  does  make  a 
specific  statement  of  title  in  himself  and  denies  title  of  the  de- 
fendanty  the  question  of  title  is  thereby  put  in  issue.^  Owner* 
ship  of  the  legal  title,  therefore,  is  regarded  as  immaterial,  it 
being  only  essential  that  the  plaintiff  was  in  actual  possession  at 
the  time  of  the  trespass,'  the  recitals  or  averments  of  owner- 
ship by  the  plaintiff  being  regarded  by  some  courts  as  only  in- 
cidental to  the  possession  alleged.*  A  petition  for  cutting  and 
carrying  away  plaintiff's  trees  need  not  state  that  the  land, 
where  they  stood  belonged  to  plaintiff.* 

An  allegation  that  the  plaintiff  is  ^^  entitled  to  the  exclasive 
possession  "  has  been  held  to  be  an  assumption  or  conclusion 
of  law  from  facts  which  were  traversable,  and  not  proper.  Ho 
must  have  possession  and  must  allege  that  fact.*  But  it  is 
held  that  where  the  distinction  between  the  action  on  the 
case  and  trespass  has  been  abolished,  a  landlord  may  maintain 
an  action  of  trespass  without  being  in  possession  or  having 
the  right  of  possession.* 

Sec.  1182.  Trespass— Equitable  relief.— The  rule  that  no 
contribution  lies  between  trespassers  is  not  of  universal  ap- 
plication. It  applies  only  where  two  persons  together  have 
been  the  cause  of  a  wilful  wrong  and  are  claiming  contribo- 
tion,^  and  they  may  be  sued  jointly  or  severally,  each  being 
liable.*    When  acts  of  trespass  are  numerous  and  of  such  a 

1  Branson  t.  Sfcudebaker,  88  N.  EL  not  be  alleged.    Gray  v.  Cooper,  W. 

Bep.  98  (Ind.  App.,  ISOSX  600. 

s  Rowland  ▼.  Rowland,  &  O.  41 ;  ^  Gronour  t.  Daniels,  7  Blackt  10& 

Utterdorifer  t.  Saegeri,  00  CaL  496 ;  •  Gamer  ▼.  McColloch,  48  Ma  818; 

Bweetland  t.  Stetson,  116  Maes.  49.  Sheridan  v.  Jackson,  72  N.  T.  17a 

'NioolT.  Railroad  Ca,  44  La.  Ann.  *Coe  v.  English,  6  Houst  (Del) 

818.  Plaintiff  must  show  title  or  pos-  466;  Walden  t.  Conn,  84  Kj.  819L 

■essiiHi.    Kline  v.  Mann,  S9  la.  111^  An  owner  of  real  estate  is  not  with* 

It  is  not  necessary  to  allege  title  in  the  ont  a  remedy  simplj  beoaqse  he  i» 

petition— ^'^ We  are  not  concerned  not  in  possession.    If  in  possessiott 

with  the    suflSciency,  or  even  the  his  remedy  is  quare  dauMum  fregii; 

ezisif«oe^  of  such  titla    The  fact  if  not  in  possession  he  can  maintain 

and  the  nature  of  the  possession  alone  an  action  on  the  case.    Fitspiitriok 

is  atissua'*  Williams  t.  Harmanson*  y.  Gebhart^  7  Kan.  8& 

41  La.  Ann.  706;  6  8a  Bepi604;  Her-  7  Acheson  v.  Miller,  2  a  a  90a 

mitage  P.  ft  M.  t.  Higgason,  14  So.  *  McReady  v.  Rogen^  1  NeU  1»^ 

Rep.  919  (La.,  1894>   Possession  need  See  sees.  140^  p.  184»  n.  6^  and  14U. 

pi  187,  n.  2. 
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trifling  character  as  to  make  it  useless  to  resort  to  an  action 
at  law,  a  poart  of  equity  may  grant  appropriate  relief ;  ^  al- 
thoagh  equity  will  not  interfere  to  prevent  a  mere  trespass 
where  a  remedy  in  damages  will  be  adequate.'  It  is  otherwise 
where  it  is  necessary  to  prevent  irreparable  mischief  or  to 
suppress  a  multiplicity  of  suits  and  oppressive  litigation.* 

Following  the  rules  of  pleading  in  actions  to  enjoin,  the 
faots  showing  an  injury  to  be  irreparable  must  be  distinctly 
alleged.^ 

Sec.  1183.  Damages  recoverable.—  In  an  action  for  tres* 
pass  to  realty,  only  such  damages  as  have  been  demanded  can 
be  recovered.*  If  the  plaintiff  fails  to  make  out  a  case  he  can- 
not recover  for  any  consequential  damages.*  Damages  which 
do  not  necessarily  result  from  a  trespass,  to  be  recovered, 
must  be  specially  pleaded.^  The  plaintiff  may  recover  for 
whatever  loss  he  sustains,  and  in  the  absence  of  proof  of 
actual  loss  he  may  recover  nominal  damages ;  *  and  in  some 
cases,  where  the  conduct  of  the  trespasser  is  wanton  or  wilful, 
exemplary  damages  may  be  allowed.*  For  an  injury  to  a 
building  in  addition  to  damages  to  the  building,  a  further  sum, 
for  loss  of  enjoyment  while  interrupted  in  its  use,  may  be  re- 
covered."* The  words,  "  with  force  and  arms  broke  and  en- 
tered upon  the  premises,"  do  not  under  the  present  system 
confine  proof  to  the  direct  and  immediate  damage,  as  in  the 
old  action." 

See.  1184.  Petition  for  trespass  by  tearing  down  fence.— 

Plaintiff  states  that  on  or  about  the day  of ^  18 — • 

in  said  county,  the  said  defendant  did  unlawfully  and  wilfully, 
and  with  force  and  arms,  break  and  enter  into  and  upon  t&o 
premises  of  plaintiff,  and  did  then  and  there  take  down  a  cer- 
tain fence  belonging  to  this  plaintiff,  inclosing  the  premises 
of  this  plaintiff,  and  that  by  reason  of  the  unlawful  entry  of 

1  Lembeck  t.  Nye,  47  O.  a  88a  ^  Spencer  v.  Railroad  Ga,  81  HiniL 

^  Bank  t.  Debolt^  1  a  a  591 ;  Boss  86d ;  Wampach  y.  Railroad  (kk,  2\ 

V.  Page,  6  0. 160.  Minn.  864 

«  Bank  v.  DeholU  1  a  a  60d;  Mo-  •  Heflej  y.  Baker,  19  Kan.  h 

Coy  y.  Cbillicothe,  8  a  870,  •  Hefley  y.  Baker,  mipra;  Wiley 

^  High  on  Injunctionfl»  sea  461.  y.  Keokuk,  6  Kan.  94-106;  Railroa#^ 

•  linduff  y.  Railroad  Co,  14  O.  a  Co.  y.  Rice^  10  Kan.  426. 

||86w  19  Cincinnati  y.  Evans,  6  a  a  694 

«  Brown  y.  Lake^  89  O.  a  64 ;  Bepps  U  Darst  v.  Rush,  14  Cal  St 

w.  Barker,  4  Pick.  889L 
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the  said  defendant  in  and  upon  the  said  premises  and  of  tak- 
ing and  tearing  down  the  fence  of  this  plaintiff,  one  of  plaint- 
iff^s  oowSy  which  was  at  that  time  upon  nis  said  premises,  got 
out  and  strayed  from  his  premises  and  was  lost  by  the  acts  of 
the  defendant.  That  by  reason  of  the  acts  of  said  defendant, 
and  the  results  consequent  therefrom,  plaintiff  has  sustainea 

damages  in  the  sum  of  $ . 

Wherefore  plaintiff  demands  judgment  against  the  said  de- 
fendant for  the  sum  of  $ . 

Note. —  The  above  form  merely  states  a  cause  of  action  for  a  trespass  to 
realty,  the  allegations  as  to  loss  of  oow  being  consequential  damage& 
Sayles  y.  Bemis,  57  Wis.  816 ;  Merriman  v.  M.  H.  M.  Ca,  86  Wis.  48. 

Sec.  1186.    Petition  by  one  In  possession  for  ii^nry  to 

^rass  and  herbage. — 

That  at  divers  times  on  and  between  the day  of ^ 

18 — ,  and ,  18—,  the  defendant  wrongfully  broke  and  en- 
tered certain  lands  of  the  plaintiff,  situate  in  the  county  of 

,  and  state  of ,  and  described  as  follows,  to  wit:  [da- 

•scription]y  and  depastured  the  same  and  injured  the  ffrass  and 
herbage  of  the  plaintiff,  then  and  there  growing,  to  the  plaint- 
iff's damage  in  the  sum  of  $ y  for  which  sum  as  damages 

plaintiff  asks  judgment. 

Note. —  One  in  the  actual  poasession  of  land  may  maintain  trespass 
against  any  one  except  the  real  owner.  Stahl  y.  Orover,  80  Wia  650,  and 
cases  cited. 

Sec.  1186.  Petition  for  ii^nry  to  dwell ing-honse.— 

That  on  the day  of ,  18 — ,  the  defendants  did 

wrongfully  and  unlawfully  enter  upon  the  land  and  premises 

of  plaintiff  in  the  town  of ,  and  county  of ^  in  said 

state,  which  land  is  [descrihs  hriejl/y]y  and  of  which  plaintiff 
was  then  the  owner  and  in  peaceable  possession,  and  upon 
which  plaintiff  had  erected  a  awelling-house  and  was  occupy- 
ing the  same,  and  had  erected  fences  upon  said  premises  and 
other  valuable  improvements. 

That  the  defendants  and  each  of  them,  without  any  warn- 
ing, upon  the  date  aforesaid  did  tear  down  and  carry  away 
the  fences,  and  did  tear  down  and  destroy  the  said  dwelling- 
house  then  in  the  occupancy  of  plaintiff,  and  carrv  away  and 
destroy  his  household  furniture,  to  the  damage  of  plaintiff  in 
the  sum  of  $ . 

[Prayer.'\ 

NOTE.^  See  Lyon  ▼.  Fairbank,  79  Wia  465. 

Sec.  1187.  Petition  for  trespass  in  breaking  and  enter- 
ing shops  and  carrying  away  chattels.— 

Waptian  and  formal  avermetits.'] 

That  on  the day  of ,  18 — ,  at  the  city  of ^  in 

•the  county  of and  state  of ,  the  said  defendants,  and 
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by  their  agents,  servaDts  and  employees,  with  force  and  arms, 
broke  and  entered  the  close  of  tne  plaintiff,  of  which  he  was 
then  in  peaceable  possession,  in  the  city  of aforesaid,  en- 
tered his  shops,  warerooms,  yards  and  premises,  and  took  from 
his  possession  and  carried  away  and  converted  to  their  own 

nse  one  binder  and  harvester  of  the  value  of  $ ,  one  mower 

of  the  value  of  $ ,  seven  pieces  of  canvas,  and  also  various 

other  articles,  pieces  of  machinery,  goods,  wares  and  raer- 
(Chandise,  of  the  value  of  $ ,  the  goods  and  property  of  the 

Slaintiff,  wherein  and  whereby  the  plaintiff  suffered  great 
amage  in  the  loss  of  said  property,  and  in  the  interruption, 
interference  and  damage  to  his  business  which  he  carried  on 
in  said  shops,  warerooms  and  yards,  and  by  the  taking  of  said 
property  he  was  greatly  injured  in  his  standing  and  credit 

witn  otners,  and  was  damaged  in  the  sum  of  $ ,  for  which 

he  asks  judgment  against  said  defendant. 

Note. —  Approved  in  Merriman  v.  McCormick  H.  M.  Ga,  86  Wis.  14% 
from  which  it  is  taken.  "  This  form  of  the  complaint  in  such  a  case  has  been 
sanctioned  by  the  common-law  practice  of  a  g^eat  many  years  in  England 
and  in  this  country  as  the  approved  form  of  pleading.  There  is  but  one 
cause  of  action,  and  that  is  trespass  quare  dausum  f  regit  and  the  other  con- 
tinuous acts  of  the  defendant  are  stated  as  conseouential  damaf^  arising 
therefrom  and  connected  therewith.**    86  Wi&  146,  and  authorities  cited. 

Sec.  1188.  Trespass  —  Defenses. —  A  judgment  against  one 
joint  trespasser  cannot  be  pleaded  in  bar  to  a  separate  action 
for  the  same  trespass  against  another  joint  trespasser.^  A 
defendant  who  claims  legal  title,  and  hence  justifies  his  acts, 
may  place  title  in  issue  by  answer  and  have  it  tried  and  de- 
termined;^ but  title  cannot  be  raised  by  an  answer  denying 
the  allegations  of  a  petition  which  alleges  that  a  defendant 
broke  and  entered  the  close  of  plaintiff,  and  tore  down  and  de- 
stroyed fences.'  Under  a  general  allegation  charging  a  defend- 
ant with  breaking  and  entering  the  plaintiff's  close,  giving  a 
description  of  the  premises,  title  in  both  plaintiffs  may  be 
shown.*  A  purchaser  of  timber  cannot,  before  he  has  severed 
the  same  from  the  land,  sustain  an  action  in  trespass  against 
the  personal  representative  of  the  owner  or  his  grantee.*  The 
defense  most  usually  pleaded  is  a  general  denial,  under  which 
it  may  be  shown  that  the  plaintiff  was  not  the  owner  or  in 
possession,  but  that  the  premises  were  occupied  by  a  tenant.* 

1  Wright  ▼.  Lathrop,  2  O.  83.  •  Fletcher  v.  lavingston*  168  Mass, 

s  Ljon  y.  Fairbank,  79  Wis.  455.  88a 

s  Squires  v.  Seward,  18  How.  Pr.  <Uttendorffer  ▼.  Saegers,  50  CaL 

47a  496;  Land  &  F.  Ca  v.  Gasquet^  18 

«  Kinney  v.  Service,  91  Mich.  629.  Sa  Rep.  171  (La.,  1898).    See  Boone*8 
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Nor  can  a  license  from  the  plaintiff  to  do  the  acts  complained 
of  be  sho\Yn  unless  specially  pleaded,  though  it  may  be  if  the 
title  be  claimed  against  the  plaintiff.^  In  an  action  against 
both  basband  and  wife,  and  for  trespass  by  the  latter,  she 
may  make  a  separate  defense,  which  will  be  a  complete  bar  to 
both.'  A  deed  made  to  the  defendant  after  the  trespass  com- 
plained of  is  not  a  good  defense,'  nor  is  an  answer  justifying 
a  trespass  merely  because  the  defendant  has  an  easement.^ 

Sec.  1189.  Answer  Justifying  trespass  by  claiming  legal 
title  to  lands. — 

Defendant  states  that  at  the  time  of  the  complaints  alleged 
in  plaintiff^s  petition,  and  for  many  years  previous  thereto,  he 
was  the  legal  owner  of  the  premises  set  forth  and  described 
in  plaintiff's  petition.  That  tne  plaintiff  unlawfully  and  wrong- 
fully entered  upon  the  said  premises  and  took  possession 
thereof,  and  unlawfully  and  tortiously  placed  lumber  thereon 
and  built  structures  thereon,  which  interfered  with  the  defend- 
ant's possession  and  enjoyment  thereof.  That  the  defendant 
without  any  unnecessary  force  removed  said  structures  from 
the  property. 

N0T&—  A  defendant  maj  dispnte  possesBlon  and  rely  on  legal  title  to  jus- 
tif  T  his  acts,  and  have  it  tried  and  determined.    Lyon  t.  Eairbank,  70  wia 

Pleading,  sea  208;  note  1,  and  cases,  hart  t.  Qeir,  64  Wis.  188;  Beatty  t. 

Tlie  trespass  cannot  be  ezcused  hj  Swarthout;  83  BarU  898L 
showing  posMBBion  or  tide  in  a  third       *Lowe  v.  Redgate^  48  Ol  &  829; 

person.  Patterson  t.  dark;  80  la.  488.  ante,  sea  11. 

1  Bolts  T.  Smithy  8  Ind.  App.4a-6;       •  Davis  ▼.  Elmore^  18  fil  EL  Bepi 

Rawson  v.  Morse,  4  Pick.  127;  Ben-  204  (a  G,  1884). 
ton  T.  Allen,  88  Vt  486;  8  Qreen-       «Pico  ▼.  Colinai^  88 OaL  67a 
leafs  Ev.  (14th  adX  sea  686;  Lock-  i 


CHAPTER  88w 

TRXJsra 

Bea  1190.  Actions  relating  to  trusts. 

1191.  Petition  to  declare  trust  in  real  estate  and  to  enforce  oonTeyanoe. 

Sec.  1190.  Actions  relating  to  trusts. —  In  actions  involv- 
ing trusts  the  jurisdiction  of  equity  is  not  dependent  upon 
the  absence  of  a  remedy  at  law.^  If  the  claim  upon  which 
suit  is  brought  must  be  paid  out  of  a  trust  fund,  the  trustee 
and  cestui  que  trust  should  be  joined  as  defendants.'  In  an 
action  by  a  grantor  for  whom  the  grantee  is  holding  the  legal 
title  to  land  in  trust,  to  set  aside  a  conveyance  by  his  grantee 
to  another  upon  the  same  trust,  and  for  its  enforcement,  the 
first  grantee  is  not  a  necessary  party.  In  an  action  to  de- 
clare a  trust  and  make  it  a  charge  upon  the  trust  estate,  the 
holders  of  the  legal  title  and  persons  claiming  an  interest  in 
the  property  should  be  made  parties,  though  a  former  trustee 
who  has  been  divested  of  all  title  need  not  be  joined.'  Equity 
will  not  declare  a  trust  in  land  on  the  ground  that  a  person 
has  contributed  purohase-money,  the  legal  title  to  which  has 
been  taken  in  another,  unless  the  amount  contributed  be  a 
definitely  ascertainable  aliquot  part.*  A  petition  to  declare  a 
deed  absolute  on  its  face  a  trust  should  specifically  allege  the 
trust  upon  which  it  is  made,  or  an  implied  trust;  if  the  latter, 
facts  clearly  showing  the  trust  arising  by  implication  should  be 
stated.*  Where  a  court  of  equity  acquires  jurisdiction  over 
the  persons  of  the  parties,  it  may  enforce  a  trust,  or  the  spe- 
cific performance  of  a  contract  in  relation  to  land  situate 
in  another  state.*  And  a  trust  may  be  enforced  where  the 
^conduct  of  a  trustee  amounts  to  a  direct  repudiation  of  the 
trust,  even  though  it  may  involve  the  construction  of  a  will.' 

1  McCampbell  v.   Brown,  iS  Fed.  «  Rowell  v.  Freese,  28  Me.  IBS. 

fiep.  795.  *  Burnley  v.  Stevenson.  24  O.  S. 

^  Emmert  v.  Delong,  12  Ean.  67.  474     See  ante,  sec.  87. 

»  Hubbel  ▼.  Hubbel,  22  O.  S.  20a  7  Cassidy  v.  Hynton,  44  O.  a  680 ; 

^  Reynolds  v.  Morris,  17  O.  S.  510.  Spreen  v.  Sandman,  2  O.  CX  C.  444. 
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To  warrant  a  court  in  interfering  with  a  trust  for  the  propa- 
^tion  of  definite  principles,  upon  the  ground  that  there  has 
been  a  diversion  from  the  use  intended  by  the  donor,  there 
must  be  a  plain  and  palpable  abuse  of  the  trust.*  And  where 
two  bodies  of  a  religious  society  assert  claims  to  a  trust,  each 
may  be  required  to  interplead,  so  that  it  may  be  determined 
who  is  the  rightful  beneficiary.  A  petition  to  declare  a  trust 
should  clearly  set  forth  all  the  facts  and  circumstances  attend- 
ing the  transaction  from  which  the  trust  is  claimed  to  result.* 
In  an  action  by  a  trustee  the  facts  out  of  which  the  trust  re- 
lation grew  must  be  stated.*  A  trustee  cannot  sustain  an  ao* 
tion  for  deceit  to  recover  damages  suffered  by  his  oestuia  que 
irueieiU^  nor  can  he  bring  an  action  for  fraud/  Nor  can  he,  by 
the  use  of  'trust  funds  in  his  own  business,  create  any  liability 
against  them,  unless  with  the  consent  of  the  beneficiary  who 
fihares  in  the  profits.*  A  trustee  who  in  good  faith  and  with- 
out negligence  deposits  trust  funds  in  a  reputable  banking 
house  to  his  credit  as  trustee  cannot  be  held  responsible  for 
their  loss.*  Open  and  peaceable  possession  for  more  than 
twenty-one  years  by  one  who  claims  ownership  is  a  good  de- 
fense to  the  action  for  the  recovery  of  land  so  held,  whether 
the  plaintiff  be  a  trustee  or  his  beneficiary^  There  are  other 
questions  relating  to  trusts  discussed  in  a  succeeding  chapter.* 

Sec.  1191,  Petition  to  declare  trust  in  real  estate  and  to 

enforce  a  conveyance. — 

That  on  the day  of ,  18 — ,  plaintiff  employed  the 

defendant  as  his  agent  to  purchase  for  him  the  following  de- 
scribed real  estate :  {desoribe  t^,  [ar^  such  real  estate  as  the  "* 
defendant  might  in  his  judgment  deem  advisable  to  purchase 
as  an  investment],  and  furnished  him  for  said  purpose  the 
sum  of dollars. 

1  Lamb  ▼.  King,  129  Ind.  48ft,  «  Raymond  ▼.  BaUway  Ca,  21  W. 

*  Courvoirsier  v.  Boavier,  8  Neh  55 ;  I*  R  10& 

Rowell  y.  Freeae,  28  Ma  182;  Dan-  »  Adams  v.  Kelson,  81  W.  L.  R  46 

forth  T.  Herbert,  83  Ala.  497.    The  (Q  a  C  R.,  1894). 

proof  must  be  clear,  certain  and  con-  *  Odd  FeUows'  Bea  Ass'n  ▼.  Fer- 

cluaiTe^  not  only  of  the  trusty  bnt  of  son,  8  O.  CX  G  84;  Perry  on  TrastB, 

its  terms  and  conditions.    Stall  t.  sea  448;  Pomeroy's  £q.   Jur.,  sec 

Cincinnati,  16  a  &  169;  MiUer  ▼•  1067;  McLawsT.  McGregor,  1  a  a 

Stokely,  6  O.  a  194  Q  R  827. 

«  Wilson  y.  Poke  Co,  112  Ma  126 ;  7  Veasie  v.  McGugin,  40  a  a  865. 

Bromley  ▼.  Mitchel,  155  Mass.  509.  •  See  chapter  on  WUls,  sea  1212. 
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That  the  defendant  thereupon,  in  pursuance  of  said  employ- 
ment, and  as  such  agent  only,  did  on  the day  of 


-,  purchase  said  real  estate  [(tt,  the  following  described 
real  estate  {describe  iQ],  paying  therefor  the  sum  of dol- 
lars, which  this  plaintiff  furnished  him  therefor. 
That  the  defendant,  without  the  [knowledge  or]  consent  of 

Elaintiff,  took  the  deed  of  conveyance  for  said  real  estate  in 
is  own  name. 

That  on  the day  of ^  18 — ^  plaintiff  requested  said 

defendant  to  account  to  plaintiff  for  the  said  money  so  fur- 
nished him,  or  that  he  convey  the  said  premises  to  plaintiff, 
all  of  which  was  refused. 

Wherefore  plaintiff  prays  that  the  said  defendant,  by  good 
and  suflScient  deed  of  conveyance,  convey  to  plaintiff  the  legal 
title  to  said  land,  within  a  reasonable  time  to  be  fixed  by  tne 
court,  and  that  in  default  thereof  the  judgment  and  decree  of 
the  court  stand  for  and  effectuate  said  conveyance,  and  for 
Buch  further  relief  as  shall  be  just  and  equitable. 


CHAPTER  89. 


WAREHOnSEMAK 


1198.  Uabflitj  of  warehouse- 
men. 

IIML  Petition  to  recover  charges 
for  storaga 


Sec.  IIM.  Petition  for  injury  to  goods 
through  negligence  of 
warehouseman. 


See.  1192.  Liability  of  warehousemeii. —  The  law  upon 
this  subject  is  fully  discussed  in  recent  cases.  The  liability 
of  a  warehouseman  depends  on  the  nature  and  character  of 
the  transaction,  whether  it  be  a  contract  of  sale,  a  mtammi 
or  a  deposit.  If  a  sale,  the  right  of  property  passes  to  the 
warehouseman  upon  delivery;  if  a  mutuumj  the  absolute  prop- 
erty passes  to  the  mutuary,  who  is  bound  to  restore  only 
things  of  the  same  kind.  If  a  deposit,  the  property  remains 
in  the  bailor,  and  is  held  by  the  warehouseman  as  bailee,  at 
the  risk  of  the  bailor,  so  long  as  he  observes  the  terms  of  the 
contract. 

Where  wheat  is  deposited  to  be  redelivered  upon  demand, 
upon  payment  of  a  reasonable  compensation,  it  is  a  bailment. 
If  the  depositary  has  the  privilege  of  redelivering  the  specific 
thing,  or  other  of  the  same  kind,  the  property  passes  to  the 
depositary  as  fully  as  in  an  ordinary  sale.^  The  transaction 
is  clearly  a  bailment  where  the  wheat  is  stored  at  the  owner's 
risk,  and  there  is  no  agreement  as  to  mixture  or  sale.  And 
no  change  is  made  in  their  legal  rights  if  the  warehouseman 
lielis  without  authority,  not-  going  beyond  that  to  which  he 
himself  is  entitled ; '  and  so  is  it  where  grain  is  received  and 
mixed  in  the  warehouse,  to  be  retained  and  shipped  by  the 

1  Chase  t.  Washburn,  1  O.  S.  244 ;  person  mingling  wheat  with  that  of 

Smith  T.  dark,  21  Wend.  88 ;  Norton  a  miller  retains  the  ownership  in  so 

T.  Woodruff,  8  Comst  158 ;  Pierce  v.  many  bushels  of  the  common  stock 

Schenok,  8  Hill,  28.  as  he  has  put  in,  the  miller  holding 

sCTDeUT.  Le7da,4SO.  a  244.  See  it  as  bailee.  Inglebright  ▼.  Ham- 
Wells  on  Replevin,  seo.  203;  Led-  mond,  10  a  837;  Johnson  ▼.  Miller, 
yard  v.  Hibbard,  48  Mich.  421.    A  16  O.  431. 
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vrareboaseman  on  his  own  account,  he  agreeing  to  pay  tha 
market  price  apon  presentation  of  the  receipt.* 

The  mere  election  to  treat  a  bailment  as  a  sale  at  some 
f  utnre  time  does  not  deprive  it  of  its  character  as  a  bailment,* 
although  the  owner  has  that  privilege  when  the  depositary 
appropriates  to  his  own  use  more  than  his  proportion  of  the 
common  mass.*  A  warehouseman  may  also  become  a  tenant 
in  common  like  any  other  depositor,  and  withdraw  his  share^ 
without  affecting  that  of  other  co-tenants.^  A  contract  of  sale,. 
rather  than  of  bailment,  will  be  presumed ;  but  where  a  ware- 
houseman has  for  many  years  received  grain  in  store  for  others^ 
to  buy  and  sell,  it  will  not  arise,  and  other  circumstances  must 
appear  to  show  the  nature  of  the  transaction.*  The  liability^ 
and  remedy  therefore  depend  upon  the  relations  existing  be- 
tween the  parties.  If  a  bailment,  and  the  warehouseman  mixes 
wheat  with  that  of  others  and  ships  it  as  his  own,  he  is  liable  for 
its  value,  even  though  he  supplies  other  wheat,*  or  he  is  liabla 
as  an  ordinary  bailee  for  its  loss.^  If  a  sale,  the  vendor  may 
sue  to  recover  the  value  of  the  wheat  sold  or  delivered.*  If  a 
bailment,  an  action  of  replevin  will  lie.*  And  where  corn  is  left 
for  storage  with  the  understanding  that  the  warehouseman  is 
to  give  the  owner  other  corn,  which  he  is  unable  to  do  by  rea- 
son of  a  fire,  the  remedy  is  an  action  for  money  had  and  re- 
ceived.** An  action  for  conversion  may  also  be  sustained 
against  a  warehouseman;**  and  if  damages  be  also  sought  in^ 
such  action,  the  petition  should  contain  averments  which  fairly 
and  reasonably  apprise  the  defendant  of  the  same.*' 

1  Chase  v.  Washburn,  1  O.  S.  244.  this  wiH  be  considered  a  bailment  and 

*CoIton  ▼.  Wise,  7  HI  Appi  895;  not  a  sale.    Id. 
Plow  Ca  V.  Porter,  82  Ma  28 ;  Led-       •  Chase  v.  Washburn,  1  0.  a  244. 
yard  v.  Hibbard,  48  Mich.  421.  ?  Chase  ▼.  Washburn,  9uprcu 

>Jamee  v.  Plank,  48  0.  S.  261.  8  James  v.  Plank,  48  O.  a  255. 

4  Sezton  ▼.  Graham,  68  la.  181.  •  O^DeU  v.  Lejda,  46  O.  a  244. 

•James   v.   Plank,  48  O.  a  255.      locioke  v.  Shafroth,  137  DL  39$ 

Where  there  has  been  a  custom  well  (1891);  Ardinger  v.  Wright  88  III. 

understood,  that,  in  the  absence  of  App^  98. 

contract  wheat  was  to  be  mingled,      n  Sanford  v.  Peck;  27  AtL  Repi  1058^ 

the  warehouseman  having  only  the  (Conn.,  1893). 

privilege  of  disposing  of  the  same      ^^  Taylor  v.  Keeler,  50  Conn.  846; 

upon  condition  that  he  will  have  on  Sanford  v.  Ptek,  mipra, 
hand  enough  to  satisfy  all  depositons^ 
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See.  1198.  Petition  to  reeoyer  charges  for  storage. — 

[Oapttan  and  formal  averments.'] 

There  is  dae  plaintiff  from  defendant  the  sam  of  $ for 

the  storage  of  certain  goods,  to  wit :  [deeortbe  goods]j  which 

J  plaintiff  stored  in  its  warehouse  at ,  at  the  request  of  and 
or  said  defendant,  for  the  space  of  [stats  time  stared]j  which 
was  the  sum  agreed  upon  at  the  time  said  goods  were  stored 
with  plaintiff. 
IPrayer.] 

Sec.  1194.  Petition  for  injury  to  goods  through  negli- 
gence of  warehouseman. — 

That  on  the dav  of ,  18 — ,  the  defendant  kept  a 

warehouse  at ,  and  for  a  valuable  consideration  agreed 

to  store  and  keep  safely  in  his  said  warehouse  the  following 
goods  for  plaintiff,  to  wit :  [describe  them]^  which  said  goods 
were  of  the  value  of  $- — ,  and  the  defendant,  as  warehouse- 
man, then  received  said  goods. 

That  at  the  time  said  goods  were  delivered  to  the  defend- 
ant the  plaintiff  informed  him  of  the  nature  and  character  of 
said  goods.    [State  haw  they  should  have  been  kept'] 

That  the  defendant,  while  said  goods  were  in  said  ware- 
house, negli^ntly  [state  negUgence]^  whereby  the  same  were 
[state  injury]^  to  the  damage  of  plaintiff  in  the  sum  of  $ ^ 

N0T&— See  Oderkirk  ▼•  Fargo,  16  N.  Y.  a  220;  LeoDoini  ▼•  Post^  18  N. 
Y.  8L  S24.  Negligence  of  warehousemen  rendering  them  In8nr6r&  Conover 
v.  Wood,  48  Minn.  48^  An  agreement  by  a  warehouseman  to  insure  goods 
stored  with  reliable  insurance  companies  does  not  render  him  an  InsureB 
of  the  gooda  Lancaster  Mills  ▼.  M.  P.  ft  Storage  Co,  Ua  W.  Bepi  817 
(Itoiinl880> 
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WARRANTY. 


1195.  Warrantj— The  petition. 

119(1  PetitioD  for  breach  of  war- 
ranty of  a  piana 

1197.  Petition  for  breach  of  war^ 
ranty  aa  to  breeding 
qualities  of  horses 


Sea  119&  Petition  for  false  warranty 
of  horse  as  to  soundness 
and  habita 

1199.  Warranty  *- The  answer. 

1200L  Answer  denying  false  rep- 
resentationa 


See.  1195.  Warranty— The  petition. — A  warranty  is  either 
express  or  implied.  The  former  may  be  either  verbal  or  written. 
Where  the  vendor  has  possession  of  the  property  there  is  an 
implied  warranty.^  It  must  be  alleged  whether  it  is  written 
or  verbal.  Bat  in  the  absence  of  such  an  allegation  there 
can  be  no  presumption  that  it  was  a  verbal  warranty,  and  a 
written  one  may  be  shown.'  It  must  appear  that  the  plaintiff 
relied  and  acted  upon  the  statements  of  warranty.*  The  per- 
son complaining  must  be  prompt  in  giving  notice  of  the  breach 
of  warranty,  being  bound  only  to  a  substantial  compliance  with 
the  contract  to  enable  him  to  rescind  the  same.^  In  some  in- 
stances he  may  be  allowed  to  claim  damages  for  a  breach 
without  rescinding  or  returning  the  goods ;  ^  although  a  pur- 
chaser who  has  used  a  machine  for  an  unreasonable  length  of 
time  is  in  no  position  to  rescind  a  contract,  even  though  it 
does  not  comply  with  the  terms  of  warranty.*  The  petition 
must  state  clearly  wherein  the  breach  of  warranty  lies.  If 
the  thing  sold  be  of  less  value  by  reason  of  the  breach,  it  must 
be  so  alleged.^  The  sale  should  first  be  set  out,  then  the  war- 
ranty and  its  breach,  together  with  the  fact  that  the  plaintiff 
relied  on  it,  and  the  condition  or  value  of  the  property.    An 


iBurty.Dewey,40N.Y.  288;Nor^  ^Sandwich  Mfg.  Ca  v.  Feary,  84 

ton  y.  Hooten,  17  Ind.  865;  MarshaU  Neb.  411-15  (1893). 

T.  Dnke,  51  Ind.  63.  ^  Dayton  ▼.  Hoogland,  89  O.  S.  671* 

'Watson  ▼.  Roode,  80  Neb.  864  *  Clark  v.  Deering,  29  Neb.  89a 

(1890).  "f  Ferguson  ▼.  Hosier,  58  Ind.  43a 

*  Watson  V.  Rooda  miprcu 
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allegation  of  sale  at  a  certain  price,  without  specifying  the 
price  actually  paid,  will  be  suflScient.^  Where  there  was  no 
warranty,  but  false  representations  were  made,  a  scienter  must 
be  alleged  to  sustain  an  action  in  form  ex  delicto}  A  vendee 
may  have  a  right  of  action  for  a  breach  of  warranty  or  a 
counter-claim  for  damages,  whether  the  purchase  was  for  cash 
or  on  credit,  or  whether  he  was  solvent  or  insolvent ;  *  and  so 
if  the  price  has  not  been  paid  but  a  note  has  been  given/ 
Where  the  articles  warranted  were  designed  for  a  particular 
purpose,  the  same  should  be  pointed  out.^ 
See.  1196.  Petition  for  breach  of  warranty  of  a  piano,— 

On  the day  of ,  18 — ,  plaintiff  purchased  from  the 

defendant  a  piano  for  the  sum  of  $ ;  that  as  an  induce- 
ment for  him  to  make  said  purchase,  one  0.  D.,  agent  of  said 
defendant,  represented  to  him  that  said  piano  in  question  was 

worth  $ ,  and  that  he  had  never  sold  one  for  less  than 

$-- — ,  and  that  they  could  not  be  purchased  for  less  than  that 
sum. 

That  said  0.  D.,  agent  aforesaid,  further  represented  [etaie 
any  particular  repreeentaUans]. 

That  plaintiff  was  not  a  judge  of  pianos,  and  so  informed 
said  defendant,  and  that  he  would  rely  on  his  furnishing  an 
instrument  which  was  perfect  and  worth  the  amount  of  money 
paid.  The  said  defendant  further  represented  to  plaintiff 
that  he  would  warrant  said  instrument  for  five  ]jrears,  and 
that  it  should  be  all  right  in  every  particular,  and  said  defend- 
ant did  make  such  warranty. 

That  in  fact  said  instrument  was  not  as  represented,  in  this : 
that  it  was  not  worth  more  than  $ ;  that  the  said  defend- 
ant had  been  selling  said  instruments  of  the  kind  and  quality 
purchased  by  plaintiff  for  $— — ;  that  it  is  not  worth  more 
than  half  as  much  as  plaintiff  paid  for  the  same ;  that  said 
piano  is  of  an  inferior  grade,  and  not  as  good  a  piano  as  the 

and  others  of  the  same  kind ;  that  said  piano  was  not 

satisfactory  to  plaintiff,  and  he  so  informed  the  defendant 
numerous  times  and  asked  him  to  take  it  back  and  furnish  him 
with  another  instrument  worth  the  amount  of  money  paid  by 
the  plaintiff ;  that  said  piano  has  been  out  of  repair  lor  the 

>  McMillan  ▼•  Theaker,  IS  a  a  84       ^Booher  ▼•  Goldsborough,  44  Ind. 
(1848).  490 ;  Lafayette^  etc.  Works  t.  Phil- 

>  Goodeno w  T.  Snow,  87  Vt  73a        lips,   47   Ind.   869;    Robinson,   etc. 
•Volland  t.  Baker,  88   Neb.  891    Works   ▼.  Chandler,  66   Ind.   575; 

(1891>  Johnston,  eta  Ca  y.  Hartley,  81  Ind. 

^Thoreson  ▼•  Harrester  Go,  18  N.    408;  McGlomrook  ▼•  Flinty  101  Ind. 
W.  ReivlM;  89Mlnn.841.  87a 


1272  WABEANTT.  [§§  1197,  1198. 

fall  year  since  he  boaght  it ;  that  he  has  notified  defendant 
several  times  that  it  was  so  oat  of  repair,  and  that  said  defend- 
ant has  several  times  attempted  to  repair  it,  but  that  the  same 
would  not  remain  in  repair,  and  that  the  said  piano  is  not 

worth  more  than  $ . 

Plaintiff  therefore  has,  by  reason  of  the  premises  and  of  the 
false  representations,  been  damaged  in  the  sum  of  $— — ,  for 
which  he  asks  judgment. 

Note.—  Approved  in  Ljon  ft  Healj  t.  Moore^  85  Neh.  086L 

See.  1197.  Petition  for  breach  of  warranty  as  to  breeding 
qualities  of  horse. — 

That  on  the dav  of ^  18 — ,  at  the  county  of , 

and  state  of ,  the  defendant  sold  to  the  plaintiff  a  Perch- 

eron  Norman  stallion  called  or  named  ,  as  and  for  a 

stock  horse  and  for  breeding  purposes,  and  that  the  plaintiff 
paid  the  defendant  therefor  tn'e  sum  of  $ . 

That  the  defendant  represented  the  said  horse  to  be  fit  and 
good  for  breeding  purposes,  and  that  the  plaintiff  believed 
and  relied  upon  such  representations  so  made  to  him  by  the 
defendant  at  the  time  of  said  purchase. 

That  said  horse  was  not  fit  for  breeding  purposes,  either  at 
the  time  when  he  so  purchased  him  from  the  defendant  or 
since  then,  but  was  entirely  unfit  and  worthless  for  sach  use 
and  purpose.  That  the  plaintiff  has  incurred  expenses  in 
having  said  horse  examined  and  tested,  and  in  keeping  and 
taking  care  of  him,  to  the  amount  of  $— — ;  and  saidliorse 
being  of  no  use  or  value  for  the  service  for  which  he  pur- 
chased him,  by  reason  of  defendant's  false  representations  in 
this  behalf,  plaintiff  has  sustained  damages  in  the  sum  of 


That  the  plaintiff,  before  the  commencement  of  this  suit, 
offered  to  return  said  horse  to  the  defendant,  but  that  he  re- 
fused to  take  him  or  to  have  anything  to  do  with  him ;  and 
that  he  also,  before  the  commencement  of  this  action,  de- 
manded of  the  defendant  the  repayment  to  him  of  the  pur- 
chase price  of  said  horse,  but  that  ne  refused  to  pay  him  any- 
thing whatever. 

Pkiintiff  therefore  asks  judgment  against  the  defendant  in 
the  sum  of  $ . 

Note.—  Allegations  in  foregoing  form  approved  in  Bergeler  ▼.  Michael, 
84  Wia  627. 

Sec.  1198.  Petition  for  false  warranty  of  horse  as  to 

soundness  and  habits. — 

Plaintiff  on  the  day  of  ,  18 — ,  at  the  special  in- 
stance and  request  of  the  said  defendant,  purchased  a  certain 
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horse,  for  a  certain  price  or  sum  of  money,  to  wit,  the  sam  of 

dollars ;  and  the  said  defendant  falsely  and  fraudulently 

warranted  the  said  horse  to  be  sound  and  quiet  in  harness,  and 

thereby  induced  plaintiff  to  pay  the  said  sum  of dollars 

to  the  said  defendant.  Plaintiff  avers  that  said  horse  at  the 
time  of  said  sale  was  unsound  in  this:  it  was  unsteady,  restive 
and  ungovernable  in  harness,  and  had  so  remained  and  con- 
tinued since  the  time  of  said  purchase.  Plaintiff  says  that 
the  said  defendant,  by  means  of  the  premises,  falsely  and 
fraudulently  deceived  him  on  the  sale  oi  the  said  horse  afore- 
said, as  said  horse  afterwards,  to  wit,  on,  etc.,  not  only  be- 
came of  no  use  or  value  to  the  said  plaintiff,  but  also  then 
and  there  kicked,  hurt,  injured  and  ruined  a  certain  other 
horse  belonging  to  said  plaintiff,  of  great  value,  to  wit,  of  the 

value  of dollars;  and  plaintiff  was  put  to  fi:reat  expense, 

lu  the  whole  amounting  to  a  large  sum,  to  wit,  the  sum  of 

dollars,  in  and  about  the  feeding  and  taking  care  of, 

selling  and  disposing  of,  the  said  horse. 

NoTK.—  The  Tender  is  liable  for  patent  defects.  Watson  ▼.  Boode^  80 
NeU264 

Sec.  1199.  Warranty — The  answer. —  In  an  action  to  re- 
cover the  price  of  goods  sold,  a  defendant  may  set  up  a  breach 
of  warranty,  claiming  a  sum  greater  than  the  demand  of  the 
plaintiff,  by  reason  of  fraudulent  representations.^  But  if  the 
amount  claimed  by  him  be  less  than  the  claim  of  the  plaintiff, 
judgment  may  be  rendered  for  the  amount  admitted.'  He 
may  in  such  action  recoup  to  the  extent  that  he  has  been 
injured  by  the  breach,  even  after  retaining  and  using  the 
goods.*  Where  upon  the  sale  of  stock  both  parties  are  alike, 
ignorant  of  the  breeding  qualities  thereof,  and  there  is  no 
misrepresentation  or  express  wari\nty,  there  can  be  no  im- 
plied warranty  merely  because  a  fui!  price  was  paid  for  the 
animal  and  the  seller  knew  that  it  wai  being  purchased  for 
breeding  purposes.^ 

See.  1200.  Answer  denying  false  representations.— 

The  defendant  denies  each  and  every  alleration  in  the 
plaintiff's  petition  contained  except  that  hereinafter  admitted, 
qualified  or  explained. 

1  Needham  ▼.  Pratt,  40  a  a  IM.  ▼.  Isling,  18   Gray,  SOT;   Hyatt  ▼. 

SMoore  y.  Woodside^  26  a  a  587;  Boyle,  6  Oill  &  J.  121.    See  Wood- 

R  a,  sec.  6820.  ward  r.  Stein,  8  Am.  Law  Rec.  852-lL 

*  Dayton  ▼.  Hooglund,  89  a  a  671 ;       <  McQuaid  ▼•  Rob8»  86  Wia.  429L 
Day  y.  Pool,  63  N.  Y.  416 ;  Bryant 
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Defendant  admits  that  on  the day  of ,  18 — j  he 

sold  to  plaintiff  a  Percheron  Norman  stallion  oalled  or  named 
for  the  sum  of  $- . 

Defendant  alleges  that  he  made  no  representations  in  re- 
^rd  to  the  breeding  qualities  of  said  horse  at  the  time  of  sell- 
ing the  same  to  the  plaintiff,  except  what  were  trae  and 
honestly  ffiven. 

Wherefore  plaintiff  asks  judgment  of  this  court  tiiat  plaint- 
iff^s  petition  be  dismissed. 


0HAFTEB9L 


WA8TEL 


Sea  1901  Beflned. 
ISOa  PartiML 

1206L  Action  for  waste  —  Ibe 
petition. 


Sea  1201  Petition  for  waste  bj  land- 
lord against  tenant 

1206L  Petitionbyjadgmentored^ 
itor  to  restrain  wasta 

IdOdk.  Waste  *-  The  answer. 


Sec.  1201.  Defined. — Waste  consists  of  some'injary  done 
to  the  land,  honse  or  corporeal  hereditaments  by  a  tenant. 
The  strict  common-law  doctrine  of  waste  has  never  been 
adopted  in  Ohio,  so  that  many  more  things  are  permitted  to 
be  done  by  a  life  tenant  than  at  common  law.^ 

Sec.  1202.  Parties. —  The  action  may  be  sustained  by  one 
parcener  against  another; '  or  by  a  reversioner  against  a  ten- 
ant for  life ;  *  or  by  a  grantee  against  the  mortgagor ;  ^  or  by 
a  purchaser  in  a  foreclosure  suit  before  the  sale  has  been  con- 
firmed ;  *  or  by  a  devisee  in  an  action  against  the  son  of  a 
testator  during  the  pendency  of  the  probate  of  a  will,  for 
waste  committed  upon  the  testator's  property.*  A  judgment 
creditor  has  not  such  an  interest  or  lien  upon  the  estate  as 
will  enable  him  to  sustain  an  action  for  waste  committed 
thereon.^  But  it  has  been  held,  and  justly  so,  that  where  a 
judgment  is  a  lien  on  but  one  piece  of  land,  the  owner  of  which 
is  deceased,  and  from  which  lien  only  the  judgment  can  be 
paid,  and  which  is  sufficient  to  satisfy  the  same,  that  equity 
will  interfere  to  prevent  the  commission  of  waste  so  as  to 


iCrockett  v.  Crockett^  S  a  a  ISO.    (1860);  Coggill  ▼.  H  Land  CSa,  85 

>&  a,  sea  6774    Or  a  tenant  in    K.  J.  Eq.  87  (1874)i 


oommon  may  join.  Greenly  t.  Hall, 
8  Ban.  9  (Del,  1844). 

<  Robinson  t.  Kime^  70  N.  Y.  147; 
Robinson  y.  Wheeler,  86  N.  Y.  S69l 

«  Van  Pelt  ▼.  McGraw,  4  N.  Y.  110 
1275 


•Mutual  Lk  InsL  Ckx  ▼«  Bigler»  79 

N.  Y.  66a 
•Piatt  y.  Piatt»8  Disn.  408  (1868> 
7  Lanning  y.  Carpenter,  48  N.  Y.  408 

(1872X 
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diminish  the  valae  and  impair  the  security  at  the  suit  of  a 
judgment  creditor.^ 

Sec.  1203.  Action  for  waste— The  petition. — The  remedy 
will  vary  upon  oiroumstances.  There  may  be  an  adequate  one 
at  law;  if  not,  injunction  will  lie  to  restrain  the  commission 
of  waste.  As  a  general  rule,  an  account  for  waste  committed 
is  only  incidental  to  an  injunction,  and  not  a  substantive 
ground  for  relief,  as  there  is  an  adequate  remedy  at  law.' 
At  common  law  the  plaintiff  was  required  to  set  forth  how 
he  was  entitled  to  the  estate,  and  tUs  rule  has  been  adopted 
to  some  extent  in  this  country.  He  must  allege  seizin  in  fee 
in  himself  as  well  as  a  demise.*  Other  courts  hold  that 
the  plaintiff  need  not  set  out  his  title  particularly,  but  that 
he  may  static  that  he  is  entitled  to  the  immediate  estate  of 
inheritance.*  The  proper  allegation  is  to  set  out  the  exact 
nature  of  the  plaintiff's  rights,  that  it  may  appear  whether  he 
has  such  an  interest  as  may  entitle  him  to  relief.  This  is  the 
modern  view.  A  tenant  in  dower  is  liable  in  damages  to  the 
person  having  immediate  estate  in  reversion  or  remainder,  on 
any  waste  committed  or  suffered  thereto.* 

Sec.  1204.  Petition  for  waste  by  landlord  against  tenant. 

Plaintiff  is  now,  and  was  at  the  time  of  the  commission  of 
the  acts  hereinafter  complained  of,  the  owner  in  fee-simple  of 

the  following  described  premises  situate  in  the  county  of 

and  state  of :  [Desoription.] 

That  on  the  day  of ,  18 — j  by  a  written  lease  of 

that  date  duly  entered  mto  by  plaintiff  and  defendant,  plaint- 
iff did  lease  to  said  defendant  the  premises  above  described 

for  the  term  of years,  beginning  on  the day  of ^ 

18 — .  That  the  said  defendant  entered  into  the  possession  .of 
said  premises  pursuant  to  the  provisions  of  said  lease,  and  was 

on  the day  of ^  18 — ,  and  now  is,  in  the  possession  and 

occupancy  of  the  said  premises.  That  it  was  specially  pro- 
video  in  said  lease  that  defendant  should  care  for  said  prem- 
ises in  a  proper  manner  and  should  not  commit  any  waste 
thereon. 

That  on  the day  of ,  18 — ,  the  defendant  wilfully, 

wrongfully  and  without  the  consent  or  authority  of  plaintiff, 
and  in  disregard  of  the  terms  of  said  lease  [here  state  aote  oj 

^Vandemark   ▼.  Schoonmaker,  9  <Carri8v.IngIee^l2W6nd.70(1884) 

Hun,  16  (1876V  «Greenl7  v.  Hall,  8  Harr.  9  (Del. 

'Crockett  ▼.  Crockett  2  O.  a  180 ;  1844). 

Janks  V.  Langdon,  21  O.  a  862.  «  R.  a,  sec.  4191 
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vHute],  thereby  greatly  injuring  and  permanently  lessening  the 
value  of  said  premises. 

[JUlegtdwn  as  to  threatened  aeU  0^ 

That  by  reason  of  the  aforesaid  acts  of  the  defendant  plaintiff 
has  sustained  damages  in  his  said  premises  in  the  sum  of  $ . 

[^Prayer,  j 

Sec.  1205.  Petition  by  Judgrment  creditor  to  restrain 
waste.— 

lAverment  ofjudgmentf  deJ] 

That  said  judgment  has  not  been  paid,  or  any  part  thereof; 

that  the  said  F.  W .  8.  departed  this  life  on  the day  of \ 

18 — ;  that  the  personal  estate  of  the  said  S.  has  been  settled 
by  the  executor  under  the  will  of  the  said  S.,  and  that  under 

the  decree  of  the  probate  court  of county, ,  there  is  due 

and  payable  to  tnis  plaintiff,  out  of  the  personal  estate  of  the 

said  deceased,  to  appl;|^  on  the  said  iudgment,  I ,  which  sum 

has  not  yet  been  paid,  and  whicn  will  leave  a  balance  due 
thereon  of  the  sum  of  I . 

That  plaintiff  has  no  other  fund,  property  or  security  out  of 
or  from  which  to  collect  or  obtain  the  said  jud^ent  other  than 
the  real  estate  hereinafter  described,  which  said  real  estate  be- 
longed to  the  said  S.,  deceased,  in  his  lifetime,  and  is  all  the 
real  estate  of  which  he  died  seized,  and  upon  which  said  real 
estate  plaintiff's  said  judgment  is  a  valid  and  subsisting  lien, 

the  reasonable  cash  value  of  which  is  about  the  sum  of  I , 

said  real  estate  beins  described  as  follows:  [DesGripthn,'] 

That  the  said  defendants  are  two  of  the  devisees  of  said  real 
estate  and  own  an  undivided  interest  therein,  and  are  wholly 
insolvent  and  without  pecuniarv  responsibility. 

That  there  is  upon  said  real  estate  valuable  timber  which 
adds  greatly  to  its  value,  and  the  cutting  and  removal  of  the 
same  will  greatly  impair  its  value;  that  the  said  defendants 
and  their  agents  are  now  en^a^ed  in  cutting  and  removing 
such  timber  and  are  committing  waste  on  said  premises, 
thereby  greatly  impairing  its  value,  and  are  thereby  impairing 
and  jeopardizing  the  security  of  this  plaintiff;  that  said  prem- 
ises, with  the  timber  and  wood  thereon,  are  insufficient  to  pay 
and  satisfy  the  said  plaintiff's  judgment,  and  if  said  defend- 
ants are  allowed  to  continue  cutting  and  removing  the  said 
timber,  plaintiff's  security  will  be  much  more  depreciated  and 
endangered. 

Wherefore  plaintiff  asks  that  the  said  defendants  and  each 
of  them,  their  agents  and  servants,  be  restrained  and  enjoined 
from  cutting  down,  falling  or  impairing  any  timber,  trees  or 
underwood  standing  or  growing  on  said  premises,  etc. 

Note. — From  Vandemark  v.  Schoonmaker,  9  Hon,  16.  See  ante,  sec.  1201. 
There  is  no  good  reason  why  a  judgment  creditor  can  not  sastain  this 
action. 


1278  WAsm  [§  1206, 

It  is  stated  in  the  Byllabns  in  Lanning  t.  Carpenter,  48  N.  Y.  408,  that  a  judg- 
ment creditor  having  a  mere  general  and  not  a  apeciflo  lien  apon  real  estate 
cannot  sustain  an  action  for  wasta  But  in  the  opinion,  page  41%  the  court 
say :  **  If  the  plaintiff,  as  a  judgment  creditor,  could  sue  for  waste  committed 
upon  the  real  eetate  of  the  judgment  debtor,  he  could  only  recover  by  show- 
ing that  such  waste  damaffied  or  endangered  his  judgment  securi^."  In 
that  case  there' was  no  sucn  allegation  or  proof. 

Sec.  1206.  Waste — The  answer. — It  is  not  waste  for  a 
widow  to  sell  growing  timber  on  wholly  unimproved  land,  as- 
signed to  her  for  dower,  to  raise  money  to  pay  taxes.^  Nor 
is  a  vendee,  in  possession  of  land  under  a  contract  of  sale,  lia- 
ble to  the  vendor  in  an  action  for  waste.'  An  answer  that 
the  defendant  purchased  the  lands  for  himself  and  wife,  and 
that  the  title  was  taken  in  the  name  of  the  plaintiff  with  the 
agreement  that  conveyance  was  to  be  made  to  the  defendant, 
asking  that  plaintiff  be  charged  as  trustee  and  compelled  to 
convey  as  per  agreement,  is  an  equitable  defense  and  may 
properly  be  made.*  It  is  no  defense  that  the  tenant  acted  in 
good  faith,  or  under  a  claim  or  right,  or  that  he  was  in  posses- 
sion claiming  title  in  fee,  when  the  waste  was  committed.^  In 
an  action  by  a  landlord  against  his  tenant  for  waste,  the  latter 
may  set  up  a  counter-claim  for  the  value  of  personal  property 
placed  upon  the  premises  during  the  tenancy,  and  which  the 
landlord  converted  by  preventing  its  removid.* 

1  Crockett  v.  Crockett^  2  O.  &  ISa  'Zimmerman  v.  Amaker,  10  a  C 

See  Wilkinson  V.  Wilkinson,  69  Wi&  98(1S77X 

667;    Allen  v.  McCk>7,   8  O.   418;  ^  Robinson  v.  Kime,  70  N.  Y.  147. 

Sohneblj  v.  Schnebly,  26  HI  116.  •  Gilbert  v.  Loberg,  86  Wi&  66L 

>8tauffer  ▼. Eaton,  IS  Q  822  (1884X 
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Sec*  1307.  Action  to  contest  will* —  An  independent  action 
to  contest  the  validity  of  a  will  may  be  instituted  by  parties 
interested.^  It  may  be  proseoated  by  a  widow  even  though 
she  has  elected  to  take  ander  the  will.'  Whether  or  not  a 
person  taking  under  a  will  may  be  put  to  an  election  is  a 
question  of  some  nicety.  It  can  only  be  done  when  the  will 
is  valid;  and  it  is  said  that  the  person  taking  under  a  will  is 
not  necessarily  estopped  from  contesting  its  validity.*  But 
he  may  be  required  to  repay  any  legacy  received,  or  bring 
the  money  into  oourt.^  All  the  devisees,  legatees,  heirs  of  the 
testator,  and  all  interested  persons,  including  the  executor  or 
administrator,  should  be  made  parties  to  such  proceeding.' 
The  action  must  be  brought  within  two  years  from  the  time 
the  will  IB  admitted  to  probate,  exceptiiig  by  persons  under  a 
disabilityi  who  may  bring  it  within  two  years  after  the  dis- 

IR  a,  sea  686a  ham  ▼.  Burchellt  8  Addama^  S48: 

s  Carder  ▼.  Commissioners,  16  O.  &  Bell  ▼.  Armstrong,  1  Addams,  866. 

86&  •  R  a,  sea  6869.    Legatees  or  dev- 

•Bates  ▼•  Smith,  8  W*  L  K  844  isees  are  necessary  partiea    Eddie  v. 

(Ham.  Ca  IX  CX  Park,  81  Ma  618;  Janes  ▼.  Williams, 

«H61t  ▼.  Rice,  64  N  H.  898;  Ham-  81  Ark.  176;  Church  t.  Neison,  86 

blett  T.  Hamblett  6  N.  H.  888;  Bra-  O.  a  68a 
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ability  is  removed  J  And  the  action  is  saved,  when  some  only 
are  made  parties,  as  to  those  who  are  not  brought  in,  until 
after  the  limitation  has  expired.' 

In  a  contest  of  a  will  the  forms  either  of  a  salt  in  chancer v 
or  of  a  petition  under  the  code  may  be  adopted ;  bat  in  either 
case  an  issue  in  some  form  must  be  made,  whether  the  writing 
produced  be  the  last  will  of  the  testator  or  not.*  It  may  be 
made  up  either  in  the  pleading  or  by  an  order  on  the  journal.* 
This  issue  can  not  be  varied  or  restricted  by  the  pleadings. 
Though  the  remedy  is  now  classed  as  civil  action,  the  rules  of 
pleading  applicable  to  ordinary  civil  actions  must  be  disregarded 
when  inapplicable.*  The  petition  should  allege  some  interest 
on  the  part  of  the  plaintiff,  either  in  the  estate  of  the  testator  or 
in  some  other  matter  involved  in  the  contest,  stating  also  what 
relation  the  defendant  sustained  to  the  will,  as  well  as  the  death 
of  the  testator.^  A  copy  of  the  will  attached  to  the  petition  as 
an  exhibit  does  not  become  a  part  of  it  so  as  to  supply  any  aver- 
ments which  it  ought  to  contain.*  All  the  facts  which  were 
involved  when  the  will  was  admitted  to  probate  are  in  issue 
and  must  be  determined  de  novo?  But  the  court  has  nothing 
to  do  with  the  validity  or  invalidity  of  doubtful  legacies  or 
bequests.*  An  action  to  contest  a  will  which  had  been  revoked 
during  the  life-time  of  a  testator  may  be  sustained  by  those 
who  would  be  entitled  to  the  real  estate  devised  if  the  will 
be  set  aside,  after  a  termination  of  a  life  estate  therein.*  An 
executor  is  not  bound  to  assume  the  burden  of  a  defense  in  a 
contest  of  a  will  by  the  heirs,  and  may  properly  throw  the 
same  upon  the  legatees  or  devisees.^*  A  will  which  has  been 
admitted  to  probate  upon  false  testimony  may  be  set  aside.^^ 
A  petition  in  such  an  action  should  allege  the  death  of  the  tes- 
tator,  his  ownership  of  property,  the  interest  of  the  plaintiff, 
the  probate  of  the  will,  and  the  reasons  why  the  will  should 
be  set  aside.'*  Error  will  not  lie  to  review  the  testimony  upon 
which  a  will  was  admitted  to  probate,  but  the  proper  method 
is  to  bring  an  action  to  contest  it." 

*  R.  S.,  sec.  5866.  Amended  93  O.  *  Schmidt  v.  Bomersback,  tupra, 
L.  81  y  omitting  the  disability  as  to  ^  Haynes  v.  Haynes,  33  O.  S.598. 
persons  absent  from  the  state.  ^  Means  v.  Hears,  15  O.  S.  90. 

» Bradford  v.  Andrews,  20  0.  S.  '  Myers  v.  Barrow,  3  O.  C.  C.  91. 

208 ;  Powell  v.  Koehler,  52  0.  S.  103.  "  Andrews  v.  Administrators,  7  O. 

3  Brown  v.  Griffiths,  11  O.  S.  329  S.  143. 

(1860).  "  Fowler  v.  Young,  19  Kan.  150. 

*  R.  S.,  sec.  5861.  "  Fowler  v.  Young,  mpra, 

5  Schmidt  v.  Bomersback,  64  Ind.  '3  Mosier  v.  Harmon,  29  0.  S.  220. 
53.  *  Dew  V.  Reid,  52  O.  S.  519. 
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See,  1206.  Petition  to  contest  wOl  on  ground  that  it  was 
made  nnder  undue  influence. — 

The  plaintiff  shows  to  the  coart  that  on  the day  of 

,  18 — ^  B.  M.,  of township, county,  Ohio,  the 

father  of  plaintiff,  died,  leaving  plaintiff  his  only  c6ild  and  heir 
at  law. 

On  the day  of  — -,  18,  a  certain  paper  writing,  pur- 
porting to  be  the  last  will  and  testament  of  said  B.  M.,  bear- 
ing date  of  the day  of ,  18 — j  was  presented  to  and 

admitted  to  probate  by  the  probate  court  of  said  county;  that 
said  paper  writing  remains  in  said  court  as  a  portion  of  the 
records  thereof.  A  copy  of  the  same  is  hereto  annexed,  marked 
*^  Wiiy  as  an  exhibit.  Letters  testamentary  were  issued 
thereon  by  said  probate  court  to  R  P.  as  executor,  who  is  notv 
acting  as  such.  By  the  terms  of  said  paper  writing  the  de- 
fendants are  namea  as  legatees,  and  as  several  devisees  of  said 
B.  M.,  deceased. 

The  plaintiff  now  avers  that  the  said  paper  writing  is  not 
the  last  will  and  testament  of  said  B.  M.,  for  said  B.  M.,  at  the 
date  of  said  paper  writing,  and  for  some  years  prior  thereto, 
was  not  of  sound  mind  and  memory,  but  by  reason  of  age  and 

{protracted  excessive  drinking  was  mentally  incapacitated 
rom  making  a  will  or  a  proper  distribution  of  his  property, 
and  was  persuaded  and  coerced  into  signing  said  paper  by  the 
undue  influence  of  the  defendant  C.  M.,  others  conspiring 
with  her,  and  by  the  false,  fraudulent  and  collusive  repre- 
sentations of  saia  0.  M.,  and  by  others  at  her  suggestion,  in- 
fluencing and  prejudicing  the  weak  mind  of  said  S.  M.  Some 
of  the  said  improper  means  and  representations  resorted  to 
were  as  follows:  Said  0.  represented  to  plaintiff's  father  that 
plaintiff  spoke  disrespectfully  of  him,  had  called  him  vile 
names  —  tnis  was  f^se.  Plamtiff  further  says  said  will  was 
not  executed  as  required  by  law. 

Plaintiff  further  says  that  the  said  paper  writing  and  the 
bequests  therein  were  procured  and  mside  by  the  exercise  by 
said  0.  M.  of  undue  influence  over  the  mind  of  plaintiff^s  father, 
so  that  the  paper  writing  does  not,  because  of  such  undue  in- 
fluence, speak  his  wish  and  will. 

Plaintiff  therefore  prays  that  an  issue  be  made  up  and  tried 
as  to  whether  said  paper  writing  is  the  last  will  and  testa- 
ment of  said  B.  M.;  that  said  will  be  set  aside;  that  the  same 
be  found  and  declared  not  the  last  will  and  testament  of  said 
B.  M.,  and  for  such  further  and  other  order  and  relief  author- 
ized by  law.  M.  &  C,  Attorneys  for  Plaintiff. 

KOTSL —  From  Paull  v.  Mundy,  Supreme  Courts  unreported.  See  form  in 
Wagner  v.  Ziegler,  44  O.  S.  60.  As  to  evidence  necessary  where  the  issue 
is  the  capacity  of  the  testator,  see  James  v.  Sutton,  86  Neb.  89a 
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See.  1209.  Petition  to  contest  yalidity  of  nnneupatire 
will.— 

On  or  about  the day  of ,  18 — ,  M.  A.  P.,  the  wife 

of  the  said  G.  O.  P.,  died  leaving  an  only  child  and  son,  O.  L  P., 
issue  of  her  marriage  with  the  said  G.  O.  P.,  and  her  heir  at 
law. 

That  on  the day  of ^  18 — ,  a  certain  paper  writing 

purporting  to  be  the  verbal  last  will  and  testament  of  the 

said  M.  A.  P.,  bearing  date  of  the day  of ,  18 — ,  was 

presented, to,  and  admitted  to  probate  by,  the  probate  court  of 

said  county  of ,  and  is  recorded  in  book j  pages , 

of  the  records  of  wills  in  said  court;  no  letters  of  adminis- 
tration or  testamentary  being  issued  thereon,  and  no  executor 
nor  administrator  thereof,  or  of  the  estate  of  the  said  M.  A.  P., 
having  been  nominated  in  said  paper  nor  appointed  by  said 
court  of  probate. 

By  the  terms  of  said  paper  writing  the  defendants,  O.  D.  Y., 
S.  V .,  A.  K.  V.  and  A,  V .,  brothers  of  the  said  M.  A.  P.  and 
the  said  O.  L  P.,  are  named  as  the  several  legatees  of  said 
M.  A.P. 

Said  paper  writing  is  not  the  last  will  and  testament  of  the 
said  M.  A.  P.  The  said  M.  A.  P.  did  not  make  the  statements 
contained  in  said  pretended  will,  neither  did  she  state,  express 
nor  suggest  the  words,  contents  or  substance  thereof,  nor  the 
terms  thereof,  nor  any  part  thereof.  Neither  did  the  said 
M.  A.  P.  call  on  O.  D.  V.  and  E.  J.  V.  nor  either  of  them,  nor 
any  one  else,  to  either  write  or  witness  the  said  paper  writinj^, 
as  her  last  will  or  otherwise,  and  in  fact  was,  at  the  time  said 
pretended  will  purports  to  have  been  made,  of  unsound  mind 
and  memory,  and  therefore  incapable  of  comprehending  the 
terms  or  understanding  the  effect  thereof.  Said  pretended 
will  purports  to  be  subscribed  by  two  witnesses  only,  to  wit, 
by  the  said  leMtee,  O.  D.  V.,  and  E.  J.  Y.,  who  then  was  and 
now  is  his  wife. 

That  the  said  O.  I.  P.  died  under years  of  age  while 

et  a  young  unmarried  child,  and  soon  after  his  mother,  said 
*.  A.  P.,  leaving  no  children  nor  tbeiV  legal  representatives, 
nor  wife  relict  to  himself,  and  leaving  no  brothers  nor  sisters 
of  the  said  O.  I.  P.  of  the  whole  blood,  nor  any  their  legal 
representatives,  nor  leaving  any  brothers  nor  sisters  of  tno 
half  blood  to  the  said  O.  I.  P.,  nor  any  their  leral  representa- 
tives, but  leaving  the  said  contestant,  G.  O.  P.,liis  father  and 
only  heir  at  law. 

The  plaintiff  and  contestant  therefore  prays  that  an  issue 
be  made  as  to  whether  said  paper  writing  is  the  last  will  and 
testament  of  the  said  M.  A.  P.,  and  that  the  same  may  be  set 
aside,  and  for  other  relief.  R  &  W,,  Attorneys. 

NOTK—  From  Vrooman  v.  Powers,  47  O.  &  191.  R.  a<  «eo  6991-  A  wi!) 
oannot  be  valid  if  one  of  the  witnesses  is  a  le^iratee  thereundpr.  47  O.  S.  191. 


s 
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Sec.  1210.  Petition  to  set  frandnlent  will  aside.— 

On  or  aboat  the day  of ^  18 — ^  one  W.  M.  died  at 

-,  seized  and  possessed  in  fee-simple  of  the  following  real 


estate,  situate  in  and  described  as  follows :  [Description.] 

That  the  said  W.  M.  died  unmarried,  and  without  issue,  but 
leaving  the  plaintiff  his  only  next  of  kin  and  heir  at  law. 
That  the  said  W.  M.  died  without  having  made  any  dispo- 
sition of  his  said  estate,  or  any  part  thereof,  by  will  or  other- 
wise.   That  on  or  about  the  day  of ^  18 — ,  th«i 

defendant  D.  J.,  fraudulently  intending  to  cheat  and  defraud 
the  plaintiff  in  the  premises,  falsely  and  frauduleiftly  wrote 
and  for^d  a  paper  in  the  words  and  figures  following,  and 
purporting  to  be  the  last  will  and  testament  of  said  W.  M., 
to  wit:  [copy  of  will.'] 

That  on  the day  of ^  18—,  said  paper  writing  so 

purporting  to  be  the  last  will  and  testament  of  said  W.  M., 

deceased,  was  presented  to  the  probate  court  of county. 

for  probate,  and  on  the day  of ^  18 — ,  one  A.  B.  and 

0.  D.  appeared  before  the  said  probate  court  and  falsely  tes- 
tified that  said  W.  M.  made  said  paper  writing  as  his  last  will 
and  testament ;  and  thereby  intending  to  cheat  and  defraud 
this  plaintiff,  the  said  A.  6.  and  C.  D.  falsely  made  oath  that 
they  saw  the  said  W.  M.  make  and  execute  said  paper  writing 
as  his  last  will  and  testament,  and  that  they  signed  and  sub- 
scribed their  names  thereto  as  witnesses,  in  the  presence  of 
the  said  W.  M.  and  at  his  request,  when  they  each  well  knew 
that  the  said  W.  M.  did  not  make  and  execute  said  pretended 
will,  and  well  knowing  the  same  to  be  false  and  forged  as 
aforesaid. 

Plaintiff  therefore  asks  that  said  pretended  will  may  be 
adjudged  false,  fraudulent  and  void,  and  that  all  proceedings 
had  thereunder  be  declared  null  and  void,  and  that  the  plaint- 
iff may  be  restored  to  all  rights  in  the  premises,  as  the  sole 
heir  at  law  of  the  said  W.  M.,  deceased,  the  same  as  if  said 
pretended  will  had  not  been  admitted  to  probate,  and  for  all 
other  proper  relief. 

Non.^  Adapted  from  Fowler  v.  Young,  19  Kan.  lOOL 

See.  1211.  Answer  in  proeeedings  to  contest  nuncapative 

wilL— 

That  the  said  will  in  the  petition  named  is  the  valid  nuncu- 
pative last  will  and  testament  of  the  said  testatrix,  M.  A.  P., 
deceased,  and  that  the  same  was  made  in  her  last  sickness, 
was  reduced  to  writing  and  subscribed  by  two  competent 
disinterested  witnesses  within  ten  days  after  the  speaking  of 
the  testamentary  words,  and  was  so  made  when  said  testatrix 
was  of  sound  mmd  and  memory  and  not  under  any  restraint, 
and  that  at  the  time  said  testamentary  words  were  spoken 
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she  called  upon  some  persons  then  present  to  bear  testimony 
to  said  disposition  of  her  property  as  her  will. 

Wherefore  said  defendants  pray  that  said  will  may  be  es- 
tablished as  the  valid  last  will  and  testament  of  said  testatrix, 
and  that  they  may  recover  their  costs  of  sait 

A.  &  A.,  Attorneys  for  Defendants. 

NOTB.^  See  Vrooman  t.  Powers,  47  O.  a  19L 

4 

Sec«  1213.  Answer  of  legatee  in  contest  of  will. — 

And  no^  comes  M.  H.,  one  of  the  defendants  herein,  and 
for  answer  to  petition  of  plainti£F  says  that  he  admits  the 

death  of  B.  M.  on ,  18 — ,  and  that  plain ti£F  is  his  only 

child  and  heir  at  law.    He  farther  says  that  said  B.  M.  madc^ 

a  last  will  and  testament,  bearing  date ,  18 — y  which 

was  daly  admitted  to  probate,  by  the  probate  court  of  this 

county,  on ^  18 — ;  and  that  letters  testamentary  thereon 

were  duly  issued  to  R.  P.,  as  executor,  who  thereupon  qaidi- 
fied,  and  has  ever  since  acted  as  such.  This  defendant  further 
says  that  by  said  last  will  and  testament  of  said  B.  M.  he  is 
named  as  one  of  the  legatees  and  devisees.  Further  answer- 
ing, this  defendant  denies  all  the  allegations  in  the  petition 
contained  and  avers  that  said  B.  M.  was  at  the  time  of  making 
said  last  will  and  testament  of  sound  mind  and  memory ;  that 
he  was  under  no  undue  influence  whatever;  and  that  he  was 
not  persuaded  or  coerced  into  signing  said  last  will  and  testa- 
ment, but  that  he  made  the  same  freely  and  voluntarily. 

Wherefore  this  defendant  prays  that  an  issue  be  made  up 
as  to  whether  said  paper  writing  is  the  last  will  and  testament 
of  said  B.  M. ;  that  the  same  may  be  declared  to  be  the  valid 
last  will  and  testament  of  said  B.  M.;  and  for  all  proper 
relief. 

NOTB.^  From  PauU  y.  Mundy,  Supreme  Courts  unreported. 

8ec.  1213.  Action  to  construe  will. —  A  civil  action  may 
be  maintained  under  the  code  by  any  executor,  administrator, 
guardian  or  other  trustee  against  the  creditors,  legatees,  dis- 
tributees or  other  parties,  asking  the  direction  or  judgment 
of  the  court  in  any  matter  respecting  the  trust,  estate  or  prop- 
erty to  be  administered,  and  to  have  the  rights  of  the  parties 
in  interest  determined  in  the  same  manner  and  as  fully  as  was 
formerly  done  in  chancery.  If  such  persons  refuse  after  hav- 
ing been  requested,  any  creditor,  legatee,  distributee  or  other 
person  making  the  request  may  institute  the  action.'    This 

1 R  a,  sec.  e202 ;  Gordon  v.  Groes-  stine,  4  O.  G  G.  285 ;  Noble  v.  Martin, 
beck,  1  O.  G  G  830;  Farrar  v.  Falen-    4  O.  G  G  865. 
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action  may  be  maintained  only  in  cases  where  a  trast  is  in- 
volved,  or  where  the  executor  has  some  duty  to  perform  in 
carrying  out  the  provisions  of  the  wil].  The  suit  will  not  be 
entertained  to  construe  a  will  upon  a  state  of  facts  which  has 
not  arisen,  nor  upon  a  matter  which  is  future  and  uncertain.* 
An  heir  at  law  or  next  of  kin  who  is  hostile  to  a  will  cannot 
maintain  the  action.'  Kor  can  a  person  who  is  not  an  ezec- 
utor,  or  in  any  sense  a  trustee,  ask  the  instructions  or  advice 
of  the  court.  It  must  be  by  some  one  having  an  interest'  It 
is  well  settled  that  an  executor  charged  with  the  execution  of 
a  trust  may,  when  he  has  reasonable  doubt  as  to  the  disposi- 
tion of  the  trust,  independently  of  statute,  apply  to  a  court  of 
equity  for  direction.^  The  action  cannot  be  brought  for  the 
mere  purpose  of  obtaining  the  opinion  of  a  court  upon  its  con- 
struction when  no  trust  is  involved.'  In  an  action  for  the  opin- 
ion and  direction  of  a  court  in  respect  to  a  trust  which  has  been 
created  for  public  charitable  purposes,  the  duties  of  the  trustee 
may  be  enforced,  or  the  trustee  removed  and  another  ap- 
pointed ;  but  in  no  event  can  the  heirs  assert  any  title  incon- 
sistent therewith.'  The  petition  in  an  action  to  obtain  con- 
struction of  a  will  should  state  that  the  testator  left  property, 
whether  real,  personal,  or  both.^  It  is  said  that  a  court  of 
law  is  as  competent  as  a  court  of  equity  to  consider  a  will  or 
other  instrument,  when  rights  sought  to  be  asserted  are  de- 
pendent upon  its  construction;  that  heirs  claiming  as  dis- 
tributees cannot  in  a  separate  proceeding,  the  only  purpose  of 
which  is  the  recovery  of  their  distributive  shares  in  the  tri- 
bunal whose  province  alone  it  is  to  adjust  these  matters,  ask 
a  construction  of  the  will.' 

1  Chase  ▼•  Isberwood,  1  Toledo  Le-  Cony  t.  Fleming,  20  O.  a  147 ;  Chip- 
gal  News,  128  (Lucas  Ca  Q  P.,  1894),  man  t.  Montgomery,  d8  N.  T.  til ; 
citing  3  Pomeroy's  Equity,  sees.  1150,  Walrath  t.  Handy,  24  How.  Ft.  85a 
1157 ;  Rathgeb  y,  Hauck,  85  O.  a  50a  •  Cincinnati  ▼.  HoMicken,  6  O.  a 

*  Cbipman  ▼.  Montgomery,  08  N.  T.  C  ISa 

22L  f  Walrath  ▼.  Handy,  24  How.  Tr. 

s  Walrath  ▼•  Handy,  24  How.  Ft.  85a 

85&  •Bowen  ▼.  Bowen»  88  a  a  426; 

«  Bmtbgeb  ▼.  Mauck,  85  O.  a  508-5.  R.  a,  sec  0195b 

•Collins  ▼•  CoUina,  19  a  a  408; 
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Sec.  1214.  Petition  by  executor  for  constractlon  of  will 
and  direction  as  to  distribution • — 

The  plainti£F  says  that  on  the  day  of ,  18 — j  the 

said  N.  C,  then  m  full  life,  and  being  a  resident  of  

connty,  Ohio,  made  and  pablished  his  last  will  and  testament, 
and  therein  and  thereby  disposed  of  all  his  real  and  personal 
estate  in  the  manner  lollowing  —  that  is  to  say:  IState  man- 
ner,'] 

That  on  or  abont  the' day  of ,  18 — ^  the  said  N.  0., 

then  a  resident  of  said  county,  departed  this  life,  leav- 
ing said  last  will  and  testament  unrevoked  and  in  full  force, 
and  also  possessed  of  a  large  amount  of  real  and  personal 
property,  and  leaving  as  his  widow  the  said  S.  0.  C,  and  the 
ToUowing  named  persons  as  his  only  heirs  at  law:  L.  C,  B.  F. 
and  J.  M.  C,  three  of  the  legatees  named  in  said  will;  S.,  one 
of  the  legatees  named  in  said  will,  and  now  intermarried  with 
and  the  wife  of  said  R.  W.  M. ;  M.  B.,  now  M.  B.  P.,  also  one 
of  said  legatees,  and  the  wife  of  T.  F.  P. ;  and  K  A.,  also  one 
of  said  legatees,  and  now  the  wife  of  F.  P.  W. ;  also  said  W.  P., 
one  of  said  legatees,  and  a  grandson  of  said  N.  0.,  deceased, 
and  now  a  minor  of  the  age  of  fourteen  years. 

On  the day  of ,  18 — ,  the  said  last  will  and  testa- 
ment was  filed  in  the  probate  court  of  said county,  duly 

proved  and  admitted  to  record  in  said  court,  and  duly  re- 
corded ;  and  on  the  same  day  the  said  L.  0.  0.,  who  is  named 
as  executor  in  said  will,  was  duly  appointed  and  qualified  as 
the  executor  of  said  will  by  said  probate  court  and  at  once 
entered  upon  the  duties  of  his  trust. 

On  the  day  of ,  18 — ,  said  S.  0.  0.  was,  by  said 

probate  court,  duly  appointed  the  guardian  of  the  person  and 
estate  of  said  W.  r. 

The  plaintiff  therefore  says:  That  by  reason  of  the  in- 
suflSciency  of  the  funds  in  his  hands  to  pay  all  the  specific 
legacies  in  full,  and  by  reason  of  the  indebtedness  of  said  leg- 
atees to  said  estate  and  the  payments  aforesaid  made  by  this 
plaintiff  as  aforesaid,  for  the  use  and  benefit  of  said  L.  C.  C, 
B.  F.  C.  and  J.  M.  C,  and  the  use  and  occupancy  of  said  W. 
and  husband  of  said  real  estate  as  aforesaid,  and  the  rents  re- 
ceived by  the  plaintiff,  he  is  unable  safely  to  make  distribu- 
tion under  said  will  or  otherwise. 

He  therefore  prays  the  direction  and  judgment  of  the 
court,  a  proper  distribution  of  said  funds,  and  the  proper  con- 
struction of  said  will,  and  the  rights  of  the  several  parties  in 
interest,  and  for  all  other  just  and  proper  relief. 

M.  &  H., 
Attorneys  for  Plaintiff. 

NonL— From  Hegler  t.  Priddy,  Supreme  Courti  unreported. 
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See.  1216.  Petition  by  ezeeator  for  eonstraetion  of  par* 

tieolar  clause  of  will. — 

Plaintiff  is  the  duly  appointed  and  qaalifled  execntor  of  the 
last  will  and  testament  or  A.  P.,  deceased,  and  is  now  engaged 
in  the  active  administration  of  said  trost    His  intestate  died 

on,  to  wit, ,  18 — J  in  this  county,  and  his  last  will  and 

testament  and  the  codicil  thereto,  a  copy  of  which  is  hereto 
attached  marked  Exhibit  A,  and  made  a  part  hereof,  was  dnly 
admitted  to  probate  in  the  probate  court  of  said  county  on 


Said  will  provides  that,  after  the  payment  of  certain  expenses 
and  specific  legacies,  the  executor  shall  sell  all  the  real  estate 
of  which  testator  died  seized,  and  add  to  the  proceeds  thereof 
whatever  may  remain  of  the  personalty,  ana  divide  the  sum 
into  four  equal  parts,  one  of  which  parts  is  given  to  a  grand- 
son, G.  Y.,  and  another  to  his  daughter,  J.  A.  S.,  and  then  the 
will  proceeds  to  say :  [Oqpv  of  dauae  to  le  oonttrued.'] 

The  will  then  requests  that  said  K  and  I.  shall  be  consulted 
as  to  the  selections  of  the  real  estate  to  be  so  purchased  for 
them,  and  directs  tiiat  until  so  invested  the  fund  shall  be  put 
at  interest  on  mortrage  security,  etc. 

The  said  son,  L  P.,  died  before  the  testator,  leaving  surviv- 
ing him,  as  his  only  heirs  at  law,  the  defendants  J.  P.  and 
M.  P.  Plaintiff  is  in  doubt  as  to  the  true  construction  of 
said  will,  and  especialljr  as  to  the  clause  above  quoted,  so  far 
as  it  concerns  the  portion  set  apart  to  the  son  I.  and  his  chil- 
dren, in  respect  to  his  share.  Plaintiff  suggests  whether  it  is 
not  the  true  construction  of  said  will  that  the  direction  to  in- 
vest in  land  was  not  for  the  sole  benefit  of  his  said  son  L,  and 
that  since  he  is  now  dead,  the  portion  to  go  to  his  children 
may  not  be  paid  to  them  severally  in  money. 

rlaintiff  is  also  in  doubt  as  to  the  meaning  of  the  word 
'^  children "  in  said  clause  of  the  will  in  reference  to  L's  por- 
tion—  whether  it  means  only  his  two  sons  J.  and  M.,  who 
survived  both  him  and  the  testator,  or  whether  it  includes  his# 
three  said  grand-dauehters  as  well. 

Wherefore  plaintiff  asks  that  said  defendants  may  be  re- 
quired to  answer  and  set  up  any  claims  they  may  have  under 
said  wiU  or  otherwise  in  regard  thereto,  toat  the  same  may 
be  determined  and  settled ;  and  that  the  court  give  judgment, 
and  direction  in  regard  to  the  true  construction  of  said  clause 
of  said  will,  and  as  to  what  plaintifTs  duties  are  in  the  prem- 
ises, and  for  all  proper  relief.  S.  &  S., 

Attorneys  for  Plaintiff. 

Kom— IVom  WooU^  T.  Vtjomk,  Supreme  Courts  unreported,  Na  101& 
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See.  1216.  Answer  of  gaardian  In  proeeedlngs  for  con- 
struetion^  claiming  property  in  dispute. — 

Now  comes  A.  L.  W.,  guardian  of  P.  W.,  and  represents 
that  on  the day  of j  18—,  he  was  appointea  guard- 
ian of  the  person  and  estate  of  P.  W.,  the  defendant  herein,  a 

minor,  by  the court  of county, ;  that  he  gave 

bond  as  such  guardian  and  is  still  acting  as  such.  He  repre- 
sents that,  at  the  time  of  the  execution  of  said  will  in  the 
petition  described  by  said  A.  P.,  there  were  living  the  fol- 
lowing children  of  I.  P.,  one  of  the  devisees  mentioned  in 
section  8  of  said  wi]l,  to  wit:  J.  P.,  M.  P.,  etc.;  that  during 
the  life-time  of  said  testator,  but  after  the  execution  of  said 
will,  the  said  I.  P.  died  intestate,  leaving  surviving  him,  as  his 
heirs  at  law,  J.  P.,  M.  P.,  the  children  of  N.  0.  and  P.  W., 
the  only  child  of  said  E.  W.,  deceased,  and  who  died  intestate, 
and  that  all  of  said  heirs  are  still  living.  Plainti£F  further 
represents  that  under  said  will  he  is  entiued,  as  the  guardian 
of  said  P.  W.,  to  the  share  of  said  estate  which  would  have 
passed  to  the  mother  of  said  P.  W.  had  she  survived. 

Wherefore  he  prays  that  upon  the  final  hearing  of  said  cause 
the  said  will  of  said  A.  P.  may  be  so  construed  as  to  vest  in 
this  defendant  as  such  guardian  the  share  of  the  said  E.  W., 
deceased,  and  for  such  other  and  further  relief  as  the  nature 
of  the  case  may  require. 

NoTBL-*  From  WooUej  ▼•  FaxBon^  Supreme  Courts  unreported,  Na  101& 


RELIEF  AFTER  JUDGMENT. 


OHAPTEE  98. 


1317.  Bdief  after  judgment- 
How  obtained. 

1818L  Same  continued— Oroande 
of  relief. 


Sea  IBlflL  Formal  parti  of  petltloii  to 
Tacate  judgment 


See  1317.  Belief  after  Judgment. — How  obtained. — Ade- 
quate remedy  is  provided  for  relief  after  judgment  by  which 
the  oourt  of  common  pleas  or  circuit  court  may  vacate  or 
modify  its  own  judgment  after  the  term  at  which  it  was  ren- 
dered.^ The  manner  of  proceeding  to  obtain  this  relief  depends 
upon  the  grounds  upon  which  it  is  based.  If  it  is  desired  to 
correct  mistakes  or  omissions  of  the  clerk,  or  an  irregularity 
in  obtaining  a  judgment  or  order,  the  course  marked  out  by 
the  code  is  to  file  a  motion  for  that  purpose.  The  motion 
should  be  placed  on  the  motion  docket  and  heard  as  other  mo- 
tions, after  reasonable  notice  thereof  is  given  to  the  adverse 
party  or  his  attorney.'  A  motion  to  vacate  a  judgment  be- 
cause of  its  rendition  before  the  action  regularly  stood  for  trial 
can  be  made  only  in  the  first  three  days  of  the  succeeding 
term.* 

When  relief  is  asked  upon  any  of  the  other  enumerated 
grounds  it  must  be  in  the  form  of  a  petition,  duly  verified,  set- 
ting forth  the  judgment  or  order,  and  the  grounds  upon  which 
it  is  claimed  it  should  be  modified  or  vacated.  If  the  party  fil- 
ing the  petition  was  a  defendant  in  the  action  against  which 
he  is  seeking  relief,  he  must  state  his  defense  thereto.  A  sum- 
mons must  be  issued  upon  the  filing  of  the  petition  and  regu- 
larly served  as  in  the  commencement  of  an  action.^    A  person 


laCode^seaSSSl 
sa  CMe^  iea  S867. 


*  O.  Gode^  sec.  6867. 
«O.Code^  sea  686a 
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making  application  for  relief  under  this  provision  submits 
himself  to  the  jarisdiotion  .of  the  court  and  is  bound  by  any 
judgment  that  may  be  rendered.^  It  is  a  special  proceeding, 
however,  from  which  error  may  be  prosecuted.' 

The  course  to  be  pursued  by  the  court  in  the  hearing  of 
the  matter  is  to  first  try  and  decide  upon  the  grounds  to  va- 
cate a  judgment  or  order  before  trying  or  deciding  upon  the 
validity  of  the  defense  or  cause  of  action.'  A  judgment  can- 
not be  vacated  until  it  is  adjudged  that  there  is  a  valid  de- 
fense.^ In  some  cases  the  question  to  be  tried  and  determined 
may  be  decided  by  an  inspection  of  the  record,  and  in  others 
by  the  testimony  of  witnesses.  In  all  cases  the  question  as  to 
the  right  to  relief  must  be  tried  and  decided  by  the  court ; 
and  when  it  is  found  that  a  ground  exists  for  the  vacation  or 
modification  of  a  judgment,  the  case  is  not  then  ready  for  a 
final  judgment  of  vacation  or  modification.  If  the  proceed- 
ing to  vacate  be  by  motion,  the  party  seeking  relief  should 
then  be  required  to  file  his  answer  to  the  ori^nal  petition, 
and  the  case  would  then  proceed.  If  by  petition,  in  which 
matters  of  defense  are  set  forth  in  issuable  form,  an  issue 
may  be  taken  by  demurrer  or  reply.  If  the  issue  is  thus 
made  up,  the  case  must  be  tried  as  in  other  oases.'  This, 
however,  is  not  the  ordinary  course  to  be  pursued.  The 
merits  of  the  grounds  for  vacation  or  modification  should  first 
be  determined,  and  then  the  issues  as  to  the  validity  of  the 
alleged  defense  should  be  made  up  by  proper  pleadings,  and 
tried  as  in  other  cases.'  The  court  should  not,  after  having 
found  grounds  for  the  vacation  of  a  judgment  or  order,  pro- 
ceed to  adjudge  the  validity  of  a  defense  thereto  when  a  right 
to  trial  by  jury  existed  therein.'  A  person  seeking  relief  under 
this  provision  may  obtain  an  injunction  suspending  the  pro* 
ceedings  against  which  relief  is  sought.' 

See*  1218.  Same  eontinaed  —  Grounds  of  relief. — As  the 
design  is  merely  to  briefiy  point  out  the  mode  of  proced- 
ure under  this  provision,  it  is  not  necessary  to  here  state  the 

1  WatBon  ▼.  Pftine^  25  O.  a  84a  •Watson  ▼.  Paiofl^  S5  O.  a  840. 

STaylor  t.  Fitch,  13  a  a  169L  7  Watson  ▼.  Wtae,  26  a  a  840; 

SO.  Code,  sea  6859.  Frazier  t.  WUliams,  24  a  a  826. 

«0.  Code,  sec.  636a  ^O.  Code^  sec  6861* 
»  Watson  V.  Paine,  26  O.  a  846. 
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groands  apon  which  relief  may  be  based,  or  the  adjadications 
touobing  upon  these  various  groands,  as  that  has  been  well 
done  by  another.^  A  minor  may,  at  any  time  within  one  year 
after  his  arrival  at  the  age  of  majority,  seek  relief  under  this 
provision.'  Proceedings  to  vacate  or  modify  a  judgment  or 
order  upon  the  ground  of  fraud,  or  for  erroneous  proceedings 
against  ^n  infant  or  person  of  unsound  mind,  or  because  of 
unavoidable  casualty  or  misfortune  preventing  the  party  from 
prosecuting  or  defending,  must  be  commenced  within  two 
yearo  after  the  rendition  of  the  judgment  or  order  complained 
of;  and  for  mistake,  neglect  or  omission  of  the  clerk,  or  irreg- 
ularity in  obtaining  a  judgment  or  order  within  three  years, 
and  for  judgments  upon  warrants  of  attorney  for  more  than 
was  due,  when  defendant  was  not  summoned  or  otherwise 
legally  notified  within  two  years  after  notice,  and  when  the 
judgment  or  order  was  obtained  upon  false  testimony  the 
proceedings  may  be  commenced  after  the  guilty  party  b  con- 
victed, if  conviction  be  within  two  years  from  the  rendition 
of  the  judgment.* 
See.  1219.  Formal  parts  of  petition  to  vacate  Judgment. 

[Caption.'] 

rlainti£F  states  that  at  the term,  18 — ,  of  the  court  of 

common  pleas  of county,  Ohio,  in  a  certain  cause  therein 

pending,  wherein was  plainti£F  and  this  defendant 

was  defendant,  the  said  A.  B.  recovered  a  judgment  against 
this  plain ti£F  for  the  sum  of  $ [or  state  nature  ofjttdgmenf]. 

That  said  judgment  was  rendered  [state  amj  grounds  under 
sec.  6364]. 

That  the  plaintiff  had  a  valid  defense  to  said  action,  to  wit : 
[State  defense.'] 

Plaintiff  therefore  asks  that  the  said  judgment  so  rendered 

by  sdiid  court  in  said  action  on  the day  of ,  18—,  be 

vacated  and  annulled,  and  that  the  plaintiff  herein  be  allowed 
to  set  up  his  defense  thereto  that  he  may  have  the  same  de- 
termined and  adjudged,  and  for  all  other  relief  as  may  seem 
proper. 

iWhittaker'B   Ohio    avil    Cod«b       ^O.  Goda^  sea  088a 
ppi342-S4flL  s  O.  Code,  sea  688a 


APPEAL  AND  ERROR. 


Sec.  1280.  Introdactory. — Jadgmente  when  duly  rendered 
cannot  be  collaterally  impeached  except  npon  a  qnestion  of 
jurisdiction,  and  are  condasive  between  the  parties.^  For 
this  reason  it  is  highly  important  that  a  judgment  or  decree 
should  be  as  nearly  correct  as  it  is  possible  for  it  to  be.  To 
this  end  provision  is  made  for  review.  When  a  judgment 
has  been  erroneously  rendered  which  affects  substantial  rights, 
the  injured  party  may  have  the  same  reviewed  by  error  or  re- 
tried by  an  appellate  court,  according  to  the  nature  of  the 
case.  It  is  one  of  the  most  important  features  of  our  juris- 
prudence that  ample  provision  is  made  for  reviewing  and  cor- 
recting prejudicial  errors. 

The  word  ^*  appeal "  does  not  have  the  same  meaning  in  all 
jurisdictions.  It  was  unknown  at  common  law, —  writs  of  error 
and  certiorari  answering  the  same  purpose.  In  American  juris- 
prudence like  systems  are  differently  named,  thereby  causing 
some  confusion.  In  some  states  ^appeal"  means  the  same 
thing  as  *^  error  "  in  other  states  —  that  is,  errors  are  reviewed 
nnder  the  erroneous  name  of  appeal ;  while  others  adopt  ap- 
peal in  its  proper  sense,  as  transferring  a  case  to  a  higher 
court  for  a  trial  de  novoy  and  a  petition  in  error  to  review 
errors  committed,  which  will  be  treated  in  the  succeeding 
chapters  in  the  order  named.  Because  of  the  difference  in 
systems,  the  treatment  of  these  two  subjects  must  be  confined 
to  the  procedure  in  Ohio,  though  the  general  principles  may 
be  applicable  where  a  like  Byetem  prevails.^ 

*  Ludlow  V.  Kidd,  3  O.  541 ;  Anderson  v.  Same,  8  0. 108 ;  Kingaborough 
V.  Toualey,  66  O.  S.  450. 

•  Read  instructive  opinion  by  Justice  Swan,  in  Grant  v.  Ludlow,  8  O. 
6. 1,  29,  SO. 
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Sec.  1221.    Appeal  defined  and  explained.— An  appeal  is 

a  proceeding  by  which  a  case  is  transferred  from  one  court  to 
another  higher  court  to  be  tried  de  novo,  that  is,  upon  the  same 
pleadings  and  same  evidence  as  in  the  lower  court,  although 
other  and  additional  testimony  may  be  introduced  in  the  appellate 
court.  As  soon  as  the  appeal  is  perfected,  the  whole  case,  with 
all  the  issues,  is  transferred  to  the  appellate  court  for  retrial.^ 
The  entire  case,  and  not  merely  errors  committed  by  the  inferior 
court,  is  transferred. 

*Long   V.  Hitchcock,   3  O.  274;      v.  Hewett,  1  0.8.  511;  Brewster  v. 
Brown  v.  Kuhn,  40  O.  S.  468;  Taff     Anderson,  1  O.  C.  C.  482. 
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As  appeals  are  regulated  in  the  various  jurisdictions  by  par- 
ticular statutes,  the  subject  must  necessarily  be  here  treated  with 
reference  to  special  provisions.  In  some  states  appellate  proceed- 
ings serve  the  purpose  of  a  review  of  errors.  In  Ohio  a  separate 
proceeding  is  provided  for  the  express  purpose  of  reviewing 
errors.  And  when  a  party  is  dissatisfied  with  the  first  trial,  in 
those  cases  in  which  the  right  to  a  trial  by  jury  does  not  exist, 
he  may  appeal  the  case  to  a  higher  court,  and  the  trial  is  con- 
ducted in  the  same  manner  as  in  the  inferior  court.^ 

See.  1222.    What  eoarts  have  appellate  Jurisdietion  in 

Ohio. — In  Ohio  appeals  may  be  taken,  in  all  cases  which  are 
appealable,^  from  the  common  pleas  court  to  the  circuit  court,^ 
from  the  probate  court  to  the  common  pleas,^  and  from  the 
justice's  court  to  the  court  of  common  pleas.^  The  only  courts, 
therefore,  having  appellate  jurisdiction  in  Ohio  are  the  court  of 
common  pleas  and  circuit  court,  the  nature  and  extent  of  which 
will  be  found  in  the  next  succeeding  sections. 

See.  1228.  Right  to  appeal  to  eoart  of  common  pleas- 
How  determined. — While  the  right  to  appeal  in  all  cases  may 
depend  upon  statutory  enactment,  there  is  no  general  rule  pro- 
vided by  statute  governing  appeals  from  justice's  and  mayor's 
courts  in  the  same  sense  that  there  is  from  the  common  pleas  to 
the  circuit  court.  The  appellate  jurisdiction  of  the  court  of  com- 
mon pleas  depends  upon  a  number  of  statutory  provisions  which 
are  given  in  the  next  section. 

See.  1224.  Right  to  appeal  from  the  eommon  pleas  to 
the  eircnit  eoart— How  determined.— The  test  by  which  the 

right  to  appeal  to  the  circuit  court  is  prescribed  by  statute  as 
follows : 

^^  In  addition  to  the  cases  and  matters  specially  provided  for, 
an  appeal  may  be  taken  to  the  circuit  court,  by  a  party  or  other 
person  directly  affected,  from  a  judgment  or  final  order  in  a  civil 
action  rendered  by  the  common  pleas  court,  and  of  which  it  had 
original  jurisdiction,  if  ihe  right  to  demand  a  jury  did  not  exist,  efc."^ 

Only  those  cases  can  be  appealed  in  which  the  right  to  demand  a 
jury  therein  does  not  exist.^  Where  the  relief  demanded  is  a  money 
judgment,  or  the  recovery  of  specific  real  or  personal  property,  a 
right  to  trial  by  jury  exists  ;^  and  in  all  other  cases  or  issues  of 

'  O.  Ck)de,  sec.  5225.  s  R.  s.,  sees.  6562,  6563,  6566. 

*  See  sec.  1233,  post,  ^  O.  Code,  sec.  5226. 

3  0.  C!ode,  sees.  5225-26.  '  o.  Code,  Bee.  5226. 

4R.  S.,  sec.  5934.    See  Haynes  v.         "0.  Code,  sec.  5130;  Gnnsanllusv. 

Haynes,  33  0.  S.  598.  Pettit,  46  O,  S.  27. 
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fact,  as  where  equitable  relief  is  asked,  this  right  does  not  exist.^ 
This  is  merely  enacting  the  common-law  rule  that  actions  at  law 
were  tried  by  a  jury,  and  equitable  suits  by  the  court.  So  the 
right  to  appeal  or  prosecute  error  is  governed  by  the  same  princi- 
ples as  under  the  old  practice.  In  those  cases  where  only  a  money 
judgment  is  asked  in  which  the  right  to  a  trial  by  jury  exists, 
the  remedy  of  the  aggrieved  party  is  by  proceedings  in  error. 
Where  a  money  judgment  is  not  sought,  but  equitable  relief, 
and  the  right  to  a  trial  by  jury  does  not  exist,  then  an  appeal 
may  be  taken.^  The  right  to  appeal  may  be  waived  where  a 
party  accepts  some  benefit  under  a  judgment,^  although  where 
the  court  has  deducted  usurious  interest  from  a  money  judgment 
and  the  plaintiff  has  received  the  amount  of  the  judgment,  he 
may  take  an  appeal.* 

See.  1225.  The  same— Right  to  appeal  depends  apon 
character  of  relief  sought.— The  right  to  appeal  depends 

upon  the  same  principles  which  have  been  discussed  in  a  former 
chapter  on  The  Mode  of  Trial.^  The  reader  is  asked  to  consult 
that  chapter  in  this  connection. 

It  is  well  settled  that  the  right  to  .appeal  depends  upon  the 
nature  and  character  of  relief  sought,^  rather  than  upon  the 
form  of  the  judgment  rendered.^ 

The  right  to  appeal  those  cases  which  are  not  governed  by 
special  statutes  is  determined  in  exactly  the  same  manner  as  is 
the  mode  of  trial.  Only  civil  actions  in  which  the  right  to  de- 
mand a  jury  are  considered  in  this  section. 

1.  In  cases  T^here  a  legal  and  equitable  cause  of  action  are 
joined,  we  concluded  that  the  parties  had  a  right  to  separate  trials 
of  each  cause  of  action,  the  legal  cause  to  a  jury,  and  the  equita- 
ble cause  to  the  court,  unless  one  of  the  causes  be  incidental  or 
so  related,  dependent  or  connected  with  the  other,  as  that  one 
cause  may  be  paramount  to  the  other,^  so  that  the  right  to  appeal 
or  to  go  up  on  error  would  be  governed  by  the  paramount  relief. 
If  the  two  causes  of  action  do  not  sustain  such  a  relation,  so  that 
the  relief  asked  in  either  can  not  be  considered  as  incidental  or 
dependent  upon  the  other,  then  an  appeal  may  be  taken  from 

»  O.  Code,  sec.  6131.  Carll  v.  Oakey,  97  N.  Y.  633 ;  Tabler 

« Tufts  V.  Haynie,  4  O.  C.  C.  494.  v.  Wiseman,  2  0.  S.  208. 

Where  the  primary  relief  sought  is  *  Beals  v.  Lewis,  43  O.  S.  220. 

equitable,  the  trial  of  issues  of  fact  s  Ante,  Ch.  10-A. 

by  jury  is  not  a  matter  of  right,  and  ^GunsauUus  v.  Pettit,  46  O.  S.  27 ; 

judgment   thereon   is    appealable.  Black  v.  Boyd,  50  O.  S.  46. 

Eowland  v.  Entrekin,  27  0.  S.  47.  ?  Hull  v.  Bell,  54  O.  S.  228. 

3Neel  V.  Toledo,  5  0.  C.  C.  203;  ^ArUe,  sec.  137-4. 
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the  final  disposition  of  the  issues  upon  the  equitable  cause,  while 
error  will  lie  from  the  action  of  the  court  on  the  legal  cause  of 
action.  The  fact  that  the  court  is  invested  with  the  discretion  to 
refer  the  issues  in  the  equitable  cause  to  the  jury  with  the  issues 
in  the  legal  cause,  alluded  to  in  a  former  section,^  does  not  affect 
the  right  to  appeal  in  the  equitable  cause. 

2.  Where  a  defendant  interposes  a  dt^eme  merely  to  either  a 
legal  or  equitable  cause  of  action,  whether  the  defense  be  legal  or 
equitable,  and  though  it  may,  if  true,  extinguish  plaintiff's  cause 
of  action,  it  will  not  affect  the  mode  of  trisJ,  and  whether  there 
is  a  right  to  appeal  in  such  case  depends  upon  the  nature  of  the 
plaintiff's  cause  of  action. 

But  if  the  defendant  sets  up  a  counter-claim,  set-off,  or  new 
matter  nrhich  might  be  the  subject  of  a  cause  of  action  in  favor  of 
the  defendant  against  the  plaintiff,  which  is  equitable  in  its 
nature,  then  there  may  be  an  appeal  from  the  final  disposition  of 
the  issues  raised  on  such  claims  of  the  defendant.  If  the  defend- 
ant's claim  prevails  and  is  of  such  character  that  it  will  dispose 
of  the  entire  case,  then  the  court  should  dismiss  the  petition  of 
plaintiff. 

It  may  be  that  in  such  cases  the  plaintiff  may  go  up  on  error 
or  appeal  from  the  order  directly  affecting  his  petition,  according 
to  the  nature  of  his  cause  of  action.^ 

Although  it  seems  to  the  author  that  the  act  of  the  court 

was  confined  to  the  issues  raised  upon  the  defendant's  claim,  and 

that  the  plaintiff  can  only  complain  thereof,  and  if  he  desires  to 

go  up  to  a  higher  court,  he  must  do  so  by  appeal  or  error,  as  the 

case  may  be — from  the  action  of  the  court  on  the  defendant's 
claim.^ 

3.  Where  there  is  a  single  cause  of  action  contained  in  a  pe- 
tition in  which  both  legal  and  equitable  relief  is  asked,  then  the 
right  to  appeal  or  go  up  on  error  depends  upon  what  the  para- 
mount or  principal  relief  is.  Where,  therefore,  the  character 
of  the  relief  is  primarily  for  money,  and  to  aid  that  relief  equita- 
ble powers  are  invoked,  as  where  a  money  judgment  is  rendered 
for  money  had  and  received  in  trust,  and  the  court  orders  it  to 
be  a  lien  upon  the  land,  it  adds  nothing  to  the  relief  except 
security.* 

But  where  the  prayer  for  money  is  not  paramount,  and  in 
order  to  administer  full  and  complete  relief,  it  becomes  necessary 

^AnUf  sec.  137-S.  Mear,  26  0.  S.  514;  Rankin  v.  Han- 

•  Aladorf  v.  Reed,  46  0.  S.  653.  nan,  37  O.  S.  113. 

3  Upon  this  point,  see  Backner  v  *  Gansaallus  v.  Pettit,  46  O.  S.  27 ; 

AnUf  sec.  137-4. 
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to  adjust  accounts  between  parties,  then  it  may  be  considered  a 
case  calling  primarily  for  equitable  relief  and  is  therefore  ap- 
pealable.^ 

It  is  the  well-settled  rule  that  where  the  primary  relief  is  for 
money,  though  equitable  relief  is  asked,  it  is  not  an  appealable 
action;^  as  where  a  money  judgment  is  demanded  and  an  ac- 
.  counting  is  asked  which  is  incidental  ;^  or  where  personal  judg- 
ment and  the  enforcement  of  a  lien  is  asked  :^  or  an  action  bv 
one  surety  to  recover  from  a  co-surety  one  half  of  a  judgment 
which  plaintiff  was  compelled  to  pay.^ 

Sec.  1226.    Same  continued— Appeal  in  foreclosure 

proceedings. — Continuing  the  discussion  of  the  nature  of  re- 
lief as  governing  the  right  of  appeal  as  applicable  to  foreclosure 
proceedings,  the  same  difficulty  is  encountered  as  in  a  preceding 
chapter  upon  the  right  to  trial  by  jury  in  such  cases.®  It  is  well 
understood  that  where  a  money  judgment  is  all  that  is  sought, 
either  party  is  entitled  to  a  jury,  and  no  appeal  can  be  had  from 
the  judgment  rendered.*^  And  as  already  stated  in  substance,^ 
where  other  equitable  relief  is  required  not  entitling  a  party  to 
an  appeal,  which  goes  beyond  a  mere  money  judgment,  and  the 
equitable  element  is  controlling,  then  either  party  may  appeal 
from  a  judgment  rendered  against  him.^ 

What,  then,  is  the  rule  with  reference  to  the  foreclosure  of 
mortgages?  There  can  be  no  doubt  that  when  a  petition  in 
foreclosure  prays  primarily  for  a  personal  judgment,  and  issues 
of  fact  are  joined,  the  equitable  relief  is  incidental  and  not 
primary,  and  it  is  a  case  for  a  new  trial  and  not  appeal,  even 
though  no  personal  judgment  is  rendered. ^^  And  where  the  suit 
is  against  a  mortgagor  and  his  grantee,  the  latter  not  being 
personally  liable,  and  interested  only  in  the  equitable  relief, 
may  appeal  from  a  decree  against  him,  notwithstanding  a  per- 
sonal judgment  be  asked  against  the  mortgagor.^^ 

'Black V.Boyd, 50  O.S.  46 ;  Barndt  Lee,  45  0.  S.  356;   Bmndridge  v. 

V.  Albertson,  51  0.  S.  569.  Goodlove,  30  O.  S.  374 ;  Averill  Coal, 

'Bmndridge  v.  Goodlove,  30  O.  8.  etc.,  Co.  v.  Vemer,  22  O.  S.  372. 

374 ;  Cory  v.  Gaynor,  21  O.  S.  277.  «  Ante,  sec.  1225. 

3  Chapman  v.  Lee,  45  O.  8.  356;  » Alsdorf  v.  Beed,  45  O.  8.  653-56; 
Fish  V.  Palace  Car  Co..  6  O.  C.  C.  310.  Black  v.  Boyd,  50  0.  S.  46 ;  Rowland 

4  Mitchell  V.  Drake,  7  O.  C.  C.  308 ;  v.  Entrekin,  27  0.  8.  47 ;  Ellsworth 
Scott  V.  Hewett,  7  0.  C.  C.  5.  v.  Holcomb,  28  0.  8. 66 ;  Fleming  v. 

5  Koelsch  V.  Mixer,  5  O.  C.  C.  404.  Kerkendall,  31  O.  8.  568.    8ee  El- 
See  McCrory  v.  Parks,  18  0.  8. 1.  liott's  App.  Proc.,  sec.  39. 

«  See  ante,  sec.  586.  "  Kellar  v.  Wenzell,  23  0.  8.  579 ; 

7  Ante,   see.  1225;  Dunn  v.  Kan-  Ladd  v.  James,  10  O.  8.  437. 
macher,  26  O.  8.  497 ;  Chapman  v.      "  Fleming  v.  Kerkendall,  31  0.  8. 

568. 
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If  the  primary  relief  sought  be  the  enforcement  of  the  mort- 
gage lien,  personal  judgment  not  being  asked,  then  the  case  is 
an  appealable  one.^  And  if  a  prayer  for  a  personal  judgment 
be  withdrawn  before  trial,  it  is  then  appealable.^  But  suppos- 
ing the  primary  relief  be  the  enforcement  of  the  lien,  and  the  de- 
fendant sets  up  a  cause  of  action,  such  as  payment  or  other  de- 
fense, presenting  an  issue  of  fact,  which,  if  established,  will  ex- 
tinguish the  equitable  cause  of  action  set  up  by  the  plaintiff;  or,  in 
other  words,  defeat  his  right  to  enforce  the  lien — what  is  the  course 
of  procedure?  In  such  case  it  is  held  that  the  defendant  has  a 
right  to  a  trial  by  jury  upon  his  legal  cause  of  action,  and  that  the 
plaintiff  may  appeal  from  a  decree  dismissing  his  petition,  upon 
which  appeal,  however  the  issues  joined  and  tried  in  the  inferior 
court  upon  the  legal  cause  of  action  can  not  be  opened  up.^ 
And  so  the  converse  of  this  rule  has  been  held,  that  where  an 
equitable  cause  of  action  be  set  up  which  extinguishes  a  legal 
cause  of  action,  then  an  appeal  may  be  taken  .'^  But  it  has  been 
held  in  Alsdorf  v.  Beed,^  that  where  the  prayer  is  for  an  ordi- 
nary decree  of  foreclosure  and  order  of  sale,  it  may  be  appealed 
from  by  either  party,  even  though  an  issue  of  fact  be  raised  by 
the  defendant,  such  as  payment.^  The  logical  rule  to  be  deduced 
from  recent  and  earlier  holdings,  taken  and  considered  to- 
gether, therefore,  is  that  where  in  foreclosure  proceedings 
the  primary  relief  sought  is  a  personal  judgment,  it  is  a  case 
for  a  second  or  new  trial,  the  enforcement  of  the  lien  being  in- 
cidental, and  no  appeal  can  be  taken  therefrom.  But  where 
the  principal  relief  is  foreclosure  and  sale,  then  it  is  appealable, 

'  Alsdorf  V.  Reed,  46  O.  S.  653.         appealed,  which  he  had  a  right  to 

'Grapes  v.  Barbour,  39  W.  L.  B.  do  so  far  as  the  dismissal   of  his 

109 ;  58  O.  S.  669.  petition  was  concerned,  and   this 

3  Salladay  v.  Webb,  2  O.  0.  0.  553.  qnestion,  the  court  states,  was  all 

^Buckner  v.  Mear,  26  O.  S.  556.        that  was  before  it;  and  it  was  held 

s  45  0.  8.  653.  that   this  right  existed.    But   the 

^Alsdorf  V.  Reed,  45  0.  S.  653.  court  farther   holds   that  neither 

But  it  will  be  noted  that  in  the  case  party  had  the  right  to  a  trial  by 

of  Alsdorf  V.  Reed  the  question  of  jury,  thus  holding  it  to  be  a  case 

payment  was  submitted  to  a  jury,  only  for  appeal.    But  if  his  case  was 

which  found  in  favor  of  the  defend-  tried   upon   appeal,   none   of   the 

ant,  upon   which    the   trial  court  issues  submitted  to  the  jury  could 

rendered  judgment  dismissing  the  have  been  tried.    Salladay  v. Webb, 

petition.     Thereupon  the  plaintiff  2  O.  C.  C.  553. 
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even  though  the  defendant  sets  up  a  legal  defense,  such  as  pay- 
ment, which  may,  as  it  did  in  Alsdorf  v.  Reed,  extinguish  the 
plaintiff's  right  to  foreclose.  The  general  principles  discussed 
elsewhere  as  to  the  mode  of  trial  are  applicable  as  well  to  fore- 
closure proceedings.^ 

See.  1227.    Only  final  orders  may  be  appealed  from.— 

An  appeal  can  only  be  taken  from  a  judgment  or  final  order  in 
a  civil  action,^  and  not  merely  from  the  various  interlocutory  or- 
ders upon  motions,  unless  such  orders  finally  dispose  of  the  case 
or  affect  a  substantial  right,  as  the  dismissal  of  a  case  for 
want  of  service  and  for  payment  of  costs ;  *  or  unless  it  be  an 
order  dissolving  a  provisional  injunction,^  as  appeals  may  be 
taken  from  such  orders.  An  appeal  from  such  an  interlocutory 
order  does  not  transfer  the  whole  case  to  the  appellate  court  for 
trial  of  the  issues  joined  by  the  pleadings,  but  the  hearing  is 
limited  only  to  the  matter  appealed  from.^ 

See.  1228.  Who  may  appeal— Parties.— The  statute  per- 
mits "a  party  or  other  party  directly  affected"  to  take  an  appeal.^ 

How  a  party  may  be  directly  affected  so  as  to  have  the  right  to 
take  an  appeal  must  depend  upon  the  circumstances  and  the 
substantive  rights  of  parties  in  particular  cases.  The  right  of 
persons  to  be  made  parties  to  an  action  even  for  the  purpose  of 
taking  an  appeal  for  the  protection  of  their  rights,  must  be  de- 
termined according  to  the  law  of  parties,  and  it  is  not  necessary 
to  further  discuss  these  questions  here.*^  It  has  been  held  that  a 
judgment  ordering  the  cancellation  of  a  lease  of  a  railroad,  exe- 
cuted by  its  owner  to  another  company,  is  a  judgment  directly 
affecting  the  stockholder  of  the  lessor  company,  so  as  to  confer 
the  right  upon  such  stockholder  to  take  an  appeal  when  the 
company  refuses  to  do  so.® 

*  See  arUCj  sec.  137-7.  s  Trustees  v.  McClannahan,  mpra. 

'  0.  Code,  sees.  5226,  5706.  « R.  S.  sec.  5226. 

3  Evans  V.  lies,  7  O.  S.  233.  7  ^nte,  chap.  2,  sec.  85,  post. 

*0,  Code,  sec.  622G;  Trustees  v.  *  Henry  v.  Jeans,  47  O.  &  \16. 
McClannahan,  53  0.  S.  403. 
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See.  1229.    Appellate  larisdietion  of  eoart  of  common 

pleas. — ^An  appeal  may  be  taken  to  the  court  of  common 
pleas  from  a  magistrate's  court  in  cases  where  either  plaintiff 
or  defendant  claims  more  than  twenty  dollars;  but  not  from 
a  case  where  the  sum  claimed  is  less .  than  twenty  dollars,  if 
tried  to  a  jury.^  In  all  other  cases  not  otherwise  specially 
provided  for  by  law  an  appeal  may  be  taken.'  But  it  cannot 
be  taken  from  a  judgment  rendered  on  confession  before  a 
justice,  or  in  an  action  for  the  forcible  entry  and  detention, 
or  forcible  detention  of  property,  or  in  trials  for  the  right  of 
property  under  the  statutes,  either  levied  upon  by  execution  or 
attached.'  It  is  held,  however,  that  an  action  of  replevin  may 
be  appealed,  and  that  there  is  no  restriction  as  to  the  amount 
or  value  of  the  property.^  If  judgment  be  rendered  for  a 
greater  sum  than  one  hundred  dollars  in  an  action  for  trespass 
to  realty,  it  cannot  be  appealed/  Nor  can  an  appeal  be  taken 
from  a  justice  in  a  case  in  which  be  had  no  jurisdiction.'  But 
if,  in  such  a  case,  the  defendant  appears  in  the  appellate  court 
and  pleads,  he  cannot  deny  that  he  is  not  in  court.^  And  so, 
where  a  judgment  is  rendered  upon  defective  service  and  the 
defendant  appears  and  gives  notice  of  appeal,  he  thereby  sub- 
raits  himself  to  the  jurisdiction  of  the  court.' 

An  order  made  by  a  justice  improperly  dismissing  an  action 
may  be  appealed  from.'  Upon  the  question  whether  or  not 
appeal  lies  from  a  judgment  taken  by  default  before  a  justice, 
there  is  some  conflict.  In  Ohio  it  is  held  that  an  appeal  may 
be  taken,  and  such  is  the  practice ;  ^'  while  the  contrary  is  held 
elsewhere.^^    Appeals  may  also  be  taken  from  the  decision  of 

iRa^eecB.  6562,  6596;  Glover  ▼.  ^  Harrington  v.  Heath,  16  a  48S-7 ; 

Mosefl^  18  O.  821 ;  Perkins  v.  White,  Bisher   ▼.   Richards,  9   a   a   4S5 : 

S6  O.  a  680 ;  Andrew  ▼•  Connelly,  6  Thomas  ▼.  Pennrich,  28  O.  a  55 ;  Van 

W.  n  R  774  Dyke  ▼.  Rule,  49  O.  a  580,  and  cases 

s  R.  a,  sea  658a  cited ;  0*Neal  ▼.  Blessing,  84  a  a  83. 

*R  a,  sec.  6696.  »Fee  v.  Iron  CJa,  18  O.  a  56a 

*  Martin  ▼.  Armstrong,  12  O.  a  549.  >  Railroad  Ca  ▼•  District  Court, 
An  appeal  was  taken  in  Gaiser  t.  eta,  82  Paa  Repi  678  (Nev.,  1898). 
Van  Heim,  8  O.  G  Q  12a  Cobb^  on  i«  Goldsborough  v.  Bolenbaugh,  £ 
Replevin,  sea  1286  el  seq.  O.  Q  Q  58a    See  Wood  ▼.  CFamll, 

•(/Neal  V.  Blessing,  84  O.  a  Sa  19  O.  a  427. 

•  Nichol  ▼•  Patterson,   4  O.  200.      "  Clendenning  y.  Crawford*  7  Neb. 
6ee  Norton  ▼.  MoLearj,  8  a  a  209,    474 
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a  mayor  of  a  city  or  village,  in  oivil  cases,  in  the  same  manner 
as  from  justices  of  the  peace.  If  a  city  or  village  extends  into 
two  or  more  counties,  the  appeal  may  be  taken  to  the  court 
of  common  pleas  of  the  county  in  which  one  or  more  of  the 
defendants  reside.^  An  appeal  may  be  taken  from  the  de- 
cision of  appraisers  in  laying  out  and  establishing  a  free  turn- 
pike road ; '  and  in  all  prosecutions  in  reference  to  canals,  in 
the  same  manner  as  appeals  are  allowed  in  civil  cases;'  from 
the  probate  court  in  appropriation  proceedings,^  or  in  the 
allowance  of  claims  against  the  estate  of  a  decedent ; '  or  from 
any  final  order,  judgment  or  decree  made  by  such  court  by 
any  person  affected  thereby ; '  as  a  finding  upon  exceptions  to 
an  inventory;^  or  in  admitting  a  destroyed  will  to  record;' 
or  from  any  order,  decision  or  judgment  of  the  probate  court 
in  settling  the  accounts  of  administrators,  guardians,  trustees 
and  assignees,  trustees  and  commissioners  of  insolvents ;  in 
proceedings  for  the  sale  of  real  estate;  in  proceedings  with 
reference  to  the  allowance  to  a  widow ;  or  against  persons 
suspected  of  having  concealed,  embezzled  or  conveyed  away 
property  of  deceased  persons ;  in  cases  for  the  completion  of 
contracts;  or  from  an  order  or  decision  in  the  administration 
of  an  insolvent's  estate ;  or  proceedings  to  appoint  guardians  or 
trustees  for  lunatics,  idiots,  imbeciles  or  drunkards;'  or  from 
the  refusal  to  admit  a  will  to  probate;^  but  not  from  a  re- 
fusal to  admit  an  authenticated  copy  of  a  foreign  will  to  reo- 
ord.^^  An  appeal  may  be  taken  from  an  order  of  the  probate 
court  overruling  a  motion  of  an  imbecile  ward  to  terminate 
the  guard  ianship.*' 

See.  1230.  Appellate  Jurisdiction  of  circuit  court. —  The 
appellate  jurisdiction  of  the  circuit  court  of  Ohio  is  such  only 
as  is  expressly  conferred  by  statute."  The  Ohio  code  confers 
appellate  jurisdiction  upon  that  court*,  in  addition  to  cases 
specially  provided  for,  where  a  judgment  or  final  order  is 
made  by  the  court  of  common  pleas  in  a  civil  action  of  which 

1 R  a,  sea  175a  «R.  a,  aecfl.  6949-5S59L 

SR.  a,  sec.  4784.  •  R.  a,  Bec&  6407,  6381. 

*  R.  a,  sec.  7887.  i«  R.  a,  sea  5981 
«R.  a,  sees.  2254-3S6a  "  R.  a,  sec.  5084. 

•R.  a,  sea  6101.  12  Hiett  ▼.  NebergalU  45  O.  a  7021 

•  R.  a,  sea  620a  »  Atwood  ▼.  Whipple*  48  a  a  80a 
7  R.  a.  sea  6024. 
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the  latter  court  had  jurisdiction,  if  the  right  to  demand  a  jury 
did  not  exist,  and  from  an  interlocutory  order  made  by  the 
common  pleas  court,  or  a  judge  thereof,  dissolving  an  injunc- 
tion, in  a  case  of  which  it  had  original  jurisdiction.'  An  ap- 
peal may  be  taken  in  an  action  to  stay  waste  and  compel  an 
account;'  or  from  an  action  for  an  accounting  among  sure- 
ties;' or  of  rents  and  profits  between  co-tenants;^  or  from 
a  decree  entered  upon  the  hearing  of  a  master^s  report;' 
or  from  a  final  order  granting  or  refusing  alimony,  though 
not  temporary  alimony;'  or  from  divorce  where  the  peti- 
tion is  dismissed  without  a  hearing;^  or  from  a  final  judg-- 
ment  in  a  suit  to  enforce  the  allowance  of  a  claim  by  an 
assignee  of  an  insolvent  debtor;'  or  from  an  action  for  the 
assignment  of  dower;'  or  to  enforce  a  lien  for  an  assess- 
ment;''  or  an  action  by  executors  to  obtain  the  judgment  of 
the  court  upon  the  provisions  of  a  will; '^  or  a  suit  to  compel 
an  assignee  of  creditors  to  allow  a  claim.''  A  stockholder  of 
a  corporation  may,  when  the  judgment  against  the  corpora- 
tion affects  him,  appeal  therefrom  as  one  directly  affected." 
An  appeal  may  be  taken  from  maridamuf  proceedings;'*  or 
from  an  action  for  the  reformation  of  a  contract,  even  though 
a  money  judgment  be  demanded,  if  dependent  upon  the  equi- 
table relief  sought;^  or  an  action  to  impeach  a  decree  for 
fraud;"  or  a  suit  in  partition,'^  whether  it  invokes  equitable 

la  Gode^  sea  6236;   Atwood  ▼•  "Swing  ▼.  Townaend,  24  a  a  1; 

Whipple*  48  O.  a  80a    Not  from  Collins  ▼.  CoUins,  40  O.  a  85a 

an  order  of  modification.    Forgy  ▼.  ^s  Kennedy  t.  Thompson,  8  (X  C.  C 

Railroad  Ca,  1  a  a  Q  417.    II  is  446;  Bank  ▼.  LitUe,  4  O.  Q  Q  105; 

only  in  cases  where  the  court  of  Gordon  ▼.  Walton,  8  O.  C  C.  4381 

common  pleas  had  original  jariadio>  ^*  Henry  ▼.  Jeanee,  47  O.  a   116 ; 

tion.  O.  Code,  sec.  5226.    See  Harpold  ▼. 

>  Jenks  T.  Langdon,  21  O.  a  86a  Stobart,  46  O.  a  897. 

•McCrory  t.  Parks,  18  a  a  L  ^«  State  ex  reL  Bowersock,  1 0.  C.  C 

«  Conard  ▼.  Conard,  88  O.  a  467.  127 ;  Dutten  v.  Hanover,  42  0.  S.  215; 

*  Evans  v.  Dunn,  26  O.  a  489.  State,  ex  rel.,  v.  Commissioners,  15 
•O.  Code,  sec  5706;  Taylor  v.  Tay-  C.  C.  40;  covUra,  State,  ex  rel.,  v. 

lor,  25  O.  a  71 ;  Braehle  ▼.  Same,  7   Smiley,  14  C.  C.  660. 

W.  n  BL 185.  1*  Ellsworth  ▼.  Holoomb^  28  a  a  66. 

70.    Code,   sec    5706;    Mejer  v.      MCoateu   ▼.  Bank,  28   O.  a  415; 

Meyer,  4  W.  n  K  86a  Beed  v.  Beed,  25  O.  a  422. 

9  Bank  ▼.  Little,  4  O.  Q  a  19&  i^Stableton  ▼.  Ellison,  21  O.  S.  527 ; 

•  Corry  ▼.  LamU  48  O.  a  890.  Rash  ▼.  Rush,  29  O.  a  440 ;  Linton  ▼. 
MCorry  v.  Gay  nor,  21  O.  a  277.  Laycock,  88  O.  a  128;  Stone  ▼.  Doe- 

ter,  7  O.  G  a  8;  Swihart  v.  Same,  7 
O.  a  C.  888;  Barr  v.  Chapman,  7  O. 
aG864. 
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jurisdiction  or  not  ;^  or  a  decree  rendered  in  a  purely  equitable 
•controversy  arising  on  a  cross-petition .^ 

An  appeal  can  not  be  taken  from  a  judgment  upon  an  award  ;* 
nor  from  an  order  confirming  or  refusing  lo  confirm  a  sale  ;*  nor 
from  an  action  to  vacate  a  judgment;^  nor  in  proceedings  to  con- 
test a  will;^  nor  from  an  interlocutory  order  modifying  an 
injunction  ;^  nor  from  a  final  order  or  judgment  confirming  a  com- 
missioner's report  in  partition  proceedings  and  adjudging  the 
payment  of  costs  and  attorney's  fee.® 

A  case  can  not  be  appealed  to  the  circuit  court  which  does  not 
originate  in  the  court  of  common  pleas.^ 

See.  1281.  Notice  of  appeal  must  be  given.— It  is  neces- 
sary in  some  cases,  though  not  in  all,  that  notice  of  an  inten- 
tion to  appeal  be  given  m  the  court  from  which  the  appeal  is 
taken.  It  does  not  appear  to  be  necessary  in  an  appeal  from  a 
justice's  court,  and  in  certain  cases  in  the  probate  court ;  ^^  nor  is 
it  essential  that  a  person  required  to  give  bond  should  also  give 
notice  of  his  intention  by  an  entry  made  upon  the  journal.^^  But 
in  cases  where  the  party  appealing  is  not  required  to  give  bond, 
he  must  give  a  written  notice  to  the  court  of  his  intention  to 
appeal  within  the  time  limited  for  filing  the  bond.^^  go  it 
is  necessary  in  an  appeal  from  appropriation  proceedings  from  the 
probate  court,^^  and  in  appeals  from  the  common  pleas  court  to 
the  circuit  court. ^*  The  notice  must  be  entered  upon  the  journal 
of  the  court  during  the  term,^  and  it  is  not  sufficient  if  merely 
entered  on  the  docket ^^  or  upon  the  calendar  of  the  judge,^^  or 
left  with  the  clerk  at  his  resioence.^®  The  notice  must  be  given 
within  three  days  after  the  judgment  is  entered^®  or  the  appeal 
will  be  dismissed,  even  though  a  motion  for  a  new  trial  is  not 
disposed  of.'-^  An  omission  to  give  the  notice  can  not  be 
supplied  by  a  nunc  pro  tunc  entrv.^^  Where  several  parties 
are  claiming  priority  in  a  fund  and  the  interposition  of 
a  court  of  equity  is  necessary  to  determine  the  same,  no- 
tice of  appeal  must  be  given  by  all  parties  necessary  to 
the  determination  of   the   controversv.         But  where. an 


'  McRoberts  v.  Lockwood,  49  O. 
S.  374. 

« Massie  v.  Stradford,  17  0.  S.  596 ; 
Spence  v.  Basev.  34  O.  S.  42 ;  or 
upon  an  eqaitable  defense,  Sheefil 
v.  Marty,  30  0.  S.  50. 

3  Moore  v.  Boyer,  42  O.  S.  312. 

*  Reeves  v.  Skenett,  13  O.S.  574. 
5  Taylor  v.  Fitch,  12  O.  S.  169. 

*  R.  S.,  sec.  5865. 

7  Forgy  V.  Railroad  Co.,  1  O.  C.  C. 
417. 

8  Jordan  v.  Jordan,  8  O.  C.  C.  431. 

9  Clark  V.  Hanna,  8  O.  S.  199; 
Norton  v.  McCleary,  8  O.  S.  205. 

"R.  S.,  sec.  6408. 

"  Keck  V.  Douglass,  6  0.  C.  C.  649. 

"  Keck  v.  Douglajss,  supra. 

*3R.  S.,  sec.  2255. 

MR.  fe.,  sec.  5227. 


'5  R.  S.,  sec.  5227 ;  Landon  v.  Reid, 
10  0. 202 ;  Bradford  v.  Watts,  W.  495. 

'<^  Moore  v.  Brown,  10  0. 198. 

'7  Humphrey  v.  Birchtold,  1  Clev. 
Rep.  89;  Bank  v.  Bowsher,  15  C.  C. 
114. 

'8  Taylor  v.  Wallace,  2  W.  L.  B.  115. 

^  Whittaker's  Ohio  Civ.  Oode  (4th 
Rev.  ed.),  p.  202;  Parker  v.  Samp- 
son, 13  O.  C.  C.  660. 

**  Twenty -fourth  Ward  Loan  Co.  v. 
Joseph,  8  O.  C.  C.  227.  It  is  held  in 
Indiana  that  if  an  appellant  has 
failed  to  ^ve  notice,  the  appeal  will 
not  be  dismissed,  but  an  opportu- 
nity will  be  afforded  to  correct  it. 
Hutts  V.  Martin,  131  Ind.  1. 

Bank  v.  Bowsher,  15  C.  C.  114. 
Means  v.  Clark,  7  O.  C.  C.  276. 
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appeal  bas  b«eo  taken  by  one  or  raore  parties  to  an  action,  a 
motion  cannot  be  entertained  to  dismiss  others  who  have  not 
given  notice  and  who  have  not  appeared  in  the  appellate 
court  in  any  manner,  or  assumed  to  be  parties  therein.^  The 
notice  is  given  in  the  entry  of  the  judgment  on  the  journal.' 

Sec.  1282.  Appeal  bond^  when  given — General  requisites. 
A  party  in  any  trust  capacity,  such  as  guardian,  executor 
or  administrator,'  who  has  given  bond  with  sureties  accord- 
ing to  law,  is  not  required  to  give  bond  and  security  to 
perfect  an  appeal.*  In  taking  an  appeal  in  a  case  in  which  an 
executor  has  a  a  personal  interest,  however,  the  executor 
must  give  a  bond ; '  and  so  with  a  non-resident  executor.'  A 
wife  need  not  give  a  bond  in  an  appeal  by  her  from  a  decree 
for  alimony.^  The  bond  in  a  case  appealed  from  a  magistrate's 
court  must  be  given  within  ten  days  from  the  rendition  of 
the  judgment,  in  a  sum  double  the  amount  of  the  judgment 
and  costs.'  And  in  appeal  in  some  cases '  from  the  probate 
court  to  the  common  pleas,  it  must  be  filed  within  twenty 
days ;  ^  if  from  the  allowance  or  rejection  of  a  claim  of  an  ex- 
ecutor or  administrator,  the  bond  must  be  filed  in  twelve 
days  f^  if  from  appropriation  proceedings,  within  twenty  days ; " 
and  in  the  same  time  in  an  appeal  from  the  decision  of  apprais- 
ers in  assessments  for  turnpike  roads."  In  an  appeal  from  the 
court  of  common  pleas  to  the  circuit  court  the  bond  must  be 
filed  within  thirty  days  after  the  entry  of  the  judgment.'^  A  bond 
executed  within  thirty  days  after  an  additional  term,  but  not 
within  thirty  days  after  the  term  at  which  the  judgment  was 
rendered,  is  not  within  proper  time."  In  computing  the  time 
when  an  undertaking  must  be  filed,  the  first  day  must  be  ex- 

iBarrT.  Chapman,  7  O.  Q  Q  865.  *TkylorT.McGu]loxn,6W.L.B.414. 

s  Form  of  entry :  '^  And  Baid  plaint-  *Work  ▼.  Maasie^  6  Ol  608;  Deu- 

ilT  or  defendant  gave  notice  of  his  in-  niaon  v,  Talmage^  29  O.  EL  488L 

tention  to  appeal  this  action,  and  the  7  O.  Ckxle,  sec.  570(L 

court  fixes  the  amount  of  the  appeal  *  R.  &,  sees.  6584^  604 

bondat dollara"   6aaa649.  •  R.  a. sec.  6407. 

SR.  a,  sea  8266.  lo r.  a,  sea  640a 

4  O.  Code,  sea  6228 ;  Sproats  v.  Cut-  "  R.  a,  sea  6101. 

ler,  W.  167;  Uleiy  ▼.  Ulery,  W.  681.  "R  a,  sea  2255. 

Executor  or  administrator.    Denni-  i*  R.  a,  sea  4784. 

son   V.  Tklmage,  29  O.  a  48a    Of.  i«0.  Code,  sea  6227;  890.L.  145. 

Bolton  ▼.  Rolo,  1  der.  Repi  9l  »  Harris  ▼.  Gest,  4  O.  a  4aa 
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olnded  and  the  last  incladed.^  The  recitals  of  a  bond  cannot 
be  taken  as  conclusive  proof  as  to  when  the  judgment  was 
rendered,  as  that  must  be  determined  by  the  transcript.'  A 
deposit  in  bank  cannot  be  taken  in  lieu  of  an  undertaking.' 
Jurisdiction  is  not  acquired  by  the  appellate  court  unless  a 
bond  is  filed/  although  the  omission  of  the  court  to  fix  the 
bond,  where  the  party  has  given  notice  and  executed  a  bond, 
will  not  deprive  a  party  of  his  right  to  appeal.* 

To  defeat  an  appeal  on  the  ground  that  all  the  requirements 
of  a  bond  have  not  been  complied  with,  as  that  it  has  not  been 
approved,  requires  clear  proof.*  The  appeal  will  not  be  dis- 
missed because  the  amount  is  insufficient,^  as  ample  provision 
is  made  so  that  a  defective  bond  may  be  amended,*  with  the 
consent  of  the  surety.*  The  failure  of  the  appellant  to  sign 
the  bond  may  be  immaterial  where  it  is  signed  by  sufficient 
sureties.^*  If  the  judgment  be  a  personal  one  for  money,  the 
bond  must  be  double  the  amount  of  the  judgment,  including 
costs."  In  other  cases  it  must  be  fixed  at  such  a  sum  as  will 
be  sufficient  to  cover  the  probable  loss,  damage  or  injury 
which  the  adverse  party  may  sustain  by  the  delay,  and  costs 
and  damages  awarded  in  the  appellate  oourt.^*  The  bond 
must  be  payable  to  the  adverse  party,  or  otherwise  as  may 
be  directed  by  the  court,  where  conflicting  interests  require 
it,  and  subject  to  the  condition  that  the  appellant  shall  abide 
the  judgment  of  the  appellate  court  and  pay  all  costs  and 
damages  awarded  against  him."  The  adverse  party  need  not 
be  specially  named  or  referred  to  in  the  body  of  the  under- 
taking.^*   A  condition  may  be  good  if  it  substantially  oom- 

iBushong ▼•Graham, 4 O.GLC.18a  ▼.  Jeffers»  88  O.  &  90;  Johnson  v. 

s  Hoagland  ▼.  Schnorr,  17  O.  a  80.  Johnson,  81  O.  a  181 ;  O.  Gode^  sec. 

^Shamokin    Bank   ▼.    Street    16  528a 

O.  a  1.  *  Gfermania,  eta  B.  &  K  Ass'n  v. 

4  Bradley  ▼.  Sneath,  6  O.  491.  Kern,  4  O.  C.  G  8& 

ft  Hubble  ▼.  Renick,  1 0.  a  17t    But  i«  Johnson  t.  Johnson,  81  O.  a  181. 

see  Ralcliff  ▼.  Beck,  10  W.  L.  J.  72 ;  "  O.  Code,  sec  6280 ;  Bliss  ▼.  Long, 

Morgan  v.  Stittigan,  10  W.  L.  J.  74.  6  O.  276,  887. 

•Robinson  ▼.  Chadwick,  22  O.  a  ^'O.  Code,  sec.  5280.    As  to  sureties 

527.  see  5  W.  Ia  a  71L 

7 Scott  ▼.  Hewett,  7  O.  Q  G  6;  In  "O.  Code,  sec.  5281.  In  the  pro- 
re  Witterfeldt's  Appeal,  29  W.  Lb  B.  bate  court,  see  White  ▼.  Moerlidgs^  7 
826;  Branch  t.  Dick,  14  O.  a  661.  O.  G  Q  84a 

9  Irwin  T.  Bank,  6  G  a  81 ;  Neglej  ^^  Job  v.  Harlan,  18  G  a  486. 
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plies  with  the  terms  of  the  statute  and  covers  all  the  stipula- 
tions which  in  any  event  may  inure  to  the  benefit  of  the 
appellee. V  After  notice  of  appeal  has  been  given  and  a  bond 
filed,  the  case  is  eo  instanti  in  the  appellate  court,  even  though 
the  clerk  has  failed  to  journalize  the  decree  or  notice  the 
appeal.'  • 

Sec.  1288.  Appeal  of  separate  interests. —  Where  the  inter- 
est of  a  party  desiring  an  appeal  is  separate  and  distinct  from 
that  of  other  parties,  and  he  desires  to  appeal  the  pajrt  of  the 
case  in  which  he  is  interested,  it  will  be  so  allowed,  and  the 
penalty  and  condition  of  the  bond  will  be  fixed  accordingly.' 
An  appeal  by  one  of  two  or  more  defendants  from  a  judg- 
ment rendered  jointly  against  them  vacates  the  whole  judg- 
ment, and  transfers  the  entire  case  to  the  appellate  court.^ 
Bat  unless  the  interests  of  parties  be  separate  and  distinct 
from  that  of  others,  the  appeal  must  be  taken  from  the  whole 
decree.'  A  third  person  having  the  right  so  to  do,  who  files 
a  petition  in  a  pending  suit,  which  is  dismissed  on  demurrer, 
may  appeal  at  once  without  waiting  for  the  final  decree.' 
And  an  appeal  by  one  distributee  in  foreclosure  carries  up  the 
whole  case.^ 

Sec.  1284a.  Staying  executiOD. —  The  court  may,  on  motion 
of  the  party  entering  notice  of  appeal,  on  such  reasonable 
terms  as  may  be  necessary  for  the  security  of  the  adverse 
party,  direct  execution  to  be  stayed  for  thirty  days.' 

Sec.  1234b.  Suspension  of  Judgment. —  When  an  appeal  is 
taken  and  bond  given,  the  judgment  is  thereby  suspended, 
unless  some  part  of  the  final  judgment  appealed  from  be  an 
injunction,  in  which  case  the  injunction  shall  not  be  suspended 
except  upon  the  order  of  the  appellate  court,  upon  reasonable 
notice  to  the  adverse  party.'    The  lien  of  a  judgment  ap- 

1  Greighton  ▼.  Harden,  10  O.  a  579 ;  «  Wright  ▼.  W.  U.  TeL  C!a«  4  O.  Q 

Bentley  ▼.  Dorcas,  11 0.  a  898 ;  Gard-  C.  875 ;  Brewster  ▼.  Anderson,  1 0.  GL 

ner  ▼•  Goodyear,  1  0. 170.    See  Myers  C  479. 

v.  Parker,  6  O.  a  601.  •Thornton  ▼.  Railroad  Oa»  94  Ala. 

estate  ▼.  Meaohem,  6  a  Q  Q  8t  86a 

*0.  Code,  sec.  6282;  Bank  T.Walt-  ^Moerlein  Brewing  Oa  ▼•  West- 
en^  1  O.  a  204;  Barr  ▼•  Chapman,  7  meier,  4  O.  Q  C  29& 
aaasea  •  O.  Code,  sea  5284. 

«  Ewers  ▼.  Ratledge^  4  a  a  210*  *0.  Code,  sea  5280^ 
Emerick  ▼.  Armstrong,  1  O.  516L 
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pealed  from  is  not  thereby  removed  by  the  appeal.*  The 
coart  may,  apon  reasonable  notice,  suspend  an  injunction  until 
the  case  can  be  heard  upon  its  merits.'  The  court  of  com- 
mon pleas  has  no  power  over  the  judgment  and  cannot  set  it 
aside  upon  motion.  It  remains  there,  with  no  life  in  it  except 
to  retain  any  lien  on  the  debtor^  property  which  it  may 
have.' 

Sec.  1284c.  Practice  and  pleading  on  appeal— Tran- 
script to  be  filed. — When  the  proper  bond  has  been  filed  with 
the  court  in  which  the  judgment  is  rendered,  to  perfect  the  ap- 
peal a  transcript  of  the  proceedings  in  the  lower  court  must  be 
filed  in  the  appellate  court,  together  with  all  the  original  papers. 
If  the  appeal  i^  from  a  magistrate's  court,  the  transcript  must  be 
filed  on  or  before  the  thirtieth  day  from  the  rendition  of  the 
judgment^  If  the  appeal  is  taken  from  the  common  pleas  to 
the  circuit  court,  the  transcript  must  be  delivered  on  or  before 
the  first  day  of  the  term  thereof  next  after  the  appeal  is  per- 
fected.^ In  an  appeal  from  the  probate  court  to  the  court  of  com- 
mon pleas,  the  transcript  must  be  filed  on  or  before  the  second 
day  of  the  term  of  said  court  next  after  an  undertaking  or  notice 
is  given  ;^  and  in  appropriation  proceedings  the  transcript  must 
be  filed  within  thirty  days  after  the  date  of  the  undertaking  or 
the  filing  of  the  notice  of  the  appeal.^  When  these  steps  have 
been  regularly  taken  the  appeal  is  perfected. 

See.  1284d.     Pleading  and  practice  —  Appeals  from 

Jnstiee. — In  an  action  appealed  from  a  justice  of  the  peace, 
the  parties  proceed  in  all  respects  in  the  same  manner  as 
though  the  action  had  originally  been  instituted  in  the  com- 
mon pleas,'  and  may  be  prosecuted  as  a  civil  action  under  the 
code.'  The  same  pleadings  therefore  must  be  filed  as  in  an 
original  case,  although  the  parties  may  by  agreement  pro- 
ceed to  trial  without  pleadings,  but  upon  the  transcript.*'  It 
is  not  essential  that  the  petition  in  such  cases  state  that  the 
action  comes  into  the  court  by  appeal."    It  matters  not  which 

10.  Code,  sea  6280.  7R.  a,  sea  2257. 

SMcClang  ▼.  Coal  &  Coke  Ca,  7       •R.  a,  sea  6687. 
a  a  a  182.  •HUI  v.  supervisors,  10  O.  a  621 ; 

*  Brewster  ▼.  Anderson,  1  O.  G.  C  Austin  v.  Hajden,  6  O.  888. 
479-88.  i«  Hallam  v.  Jacks*  11  O.  a  602. 

« R.  a,  sea  6586.  nMcCullough  ▼.  Cramblctt,  1  O 

•  O.  Code,  sea  5236.  Q  C.  880.    If  this  should  appear  it 
*R.  a,  sea  6409.  should  be  from    the  facts  aUeged, 
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party  prosecutes  the  appeal,  the  plaintifF  in  the  case  below 
must  file  the  petition.  The  role-day  for  filing  a  petition  in 
the  coart  of  common  pleas,  in  a  case  appealed  from  a  justice 
of  the  peace,  is  the  third  Saturday  after  the  expiration  of  the 
time  limited  for  filing  the  transcript,  and  subsequent  plead- 
ings are  filed  within  such  times  as  is  provided  for  the  filing 
thereof  in  cases  commenced  in  that  court  after  the  return- 
day  of  the  summons.^ 

If  the  plaintifF  appeal  and  fail  to  file  a  petition,  or  other- 
wise neglect  to  prosecute  the  same  to  final  judgment,  judg- 
ment should  be  rendered  against  him.'  And  if  the  appellant 
fail  to  deliver  a  transcript  and  other  papers  within  the  proper 
time,  the  appellee  may  thereafter,  at  the  term  of  said  court 
next  after  the  expiration  of  the  time  limited  for  filing  the 
same,  file  a  transcript  of  the  proceedings  and  judgment  of 
such  justice,  and  the  cause  may  thereupon,  on  motion  of  the 
appellee,  be  docketed ;  and  the  court  may  thereupon,  on  his 
application,  enter  a  judgment  in  his  favor  similar  to  that  en- 
tered by  the  justice.'  If  the  defendant  appeal  the  case,  and 
after  having  filed  his  transcript,  and  the  plaintiff  fail  to  file 
a  petition,  or  otherwise  fail  to  prosecute  the  same,  the  defend- 
ant may  file  his  answer  setting  up  whatever  claim  or  demand 
he  may  have  against  such  plaintiff,  and  prosecute  the  same  to 
final  judgment.^ 

See.  12846.  Pleading  and  practice— Appeals  fifom  pro- 
bate eourt. — In  taking  an  appeal  from  the  probate  court  to  the 
common  pleas,  the  cause  shall  be  tried,  heard  and  decided  in 
that  court  in  the  same  manner  as  though  it  had  original  juris- 
diction.^ Pleadings  are  not  necessary  in  an  appeal  from  the 
allowance  of  a  claim  of  an  executor  against  the  estate,  except 
that  the  court  may  order  them  to  be  filed.^  Nor  are  they  neces- 
sary in  an  appeal  from  the  county  commissioners,  as  the  case  is 
heard  upon  the  original  papers  without  pleadings.*^ 

showing  the  jurisdiotion  of  the  jus-  >  R.  a,  sea  6407. 

tice^  execution  of  appeal  bond,  eta  *  R.  S.,  sec  6101. 

Id.  ^  Commissionera  v,  Bobh,  6  0. 480 , 

1 R.  a,  sees.  6687,  6602^  659a  Commiasionere  ▼.  Zeigelhofer,  88  O.  a 

>R.  a,8ea  6690.  628-625;  Stewart  ▼.  Logan  Co^  2  a 

sR.a.8ec.668a  Q  Q  184, 18S. 

«R.  a,  sea  669a    See  1  Yaple*s 
Pldg.,  p.  724,  for  form  of  entry. 
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See.  1284f.  Pleading  and  praetiee— Appeals  from  com- 
mon pleas  to  eirenit  court— New  pleadings— Parties- 
Amendments. — No  additional  or  new  pleadings  are  required  in 
a  case  appealed  from  the  court  of  common  pleas  to  the  circuit 
court,  but  the  trial  is  there  conducted  in  the  same  manner  and 
upon  the  same  pleadings  as  in  the  lower  court.^ 

The  code,  however,  authorizes  the  circuit  court  to  permit  or 
order  amendments  to  be  made.  ^ 

Justice  Swan,  in  Grant  v.  Ludlow,^  speaking  of  this  matter, 
says:  "But  there  is,  undoubtedly,  a  limit  to  the  power  of  the 
appellate  court,  in  permitting  pleadings  to  be  altered  and  new 
parties  to  be  made,  arising  out  of  the  nature  of  original  and  ap- 
pellate jurisdiction.  An  appellate  court  acts  upon  a  suit  already 
commenced  and  pending.  It  can  not  originate  an  action.  And 
hence  the  amendment  of  pleadings,  in  the  appellate  court, 
can  not  be  permitted,  so  as  to  substitute  for  the  cause  of 
action  originally  brought  a  new  and  different  cause  of  action 
for  the  determination  of  the  appellate  court.  But  it  not 
infrequently  happens,  especially  in  equity  cases,  that  facts  and 
allegations  necessary  to  determine  the  subject-matter  of  the 
original  cause  of  action  have  been  omitted  in  the  pleadings  be- 
low, or  the  cause  of  action  is  imperfectly  stated.  Such  amend- 
ments have  been  heretofore  allowed  on  appeals  in  this  state;  and 
when  the  collateral  facts,  in  equity  suits,  made  it  necessary  to 
bring  in  a  new  party,  it  has  been  allowed.  Such  amendments 
are  made  for  the  purpose  of  settling  and  fully  determining  the 
cause  of  action  appealed." 

The  same  general  rules  governing  amendments  will  apply 
equally  to  amendments  in  appellate  procedure.  An  amended 
or  supplemental  pleading  can  not  be  permitted  which  substan- 
tially changes  the  nature  of  the  action  such  as  would  raise  an 
issue  triable  to  a  jury,  which  would  have  prevented  an  appeal.* 
If  new  parties  and  interests  arise,  or  are  discovered  after  appeal, 
they  may  be  brought  in  by  amendment  and  their  rights  adjudi- 
cated as  eflTectually  as  if  they  had  been  parties  to  the  action  in 
the  lower  court.^  Application  to  the  appellate  court  for  leave  to 
amend  is  addressed  to   the  sound  discretion  of  the  court  as  in 

» R.  8.,  sec.  5225;    McCulloch  v.  s  Morgan  v.  Spangler,  20  0.  S.  38; 

Cramblett,    1    O.    C.  C   330,  331 ;  Babcock  v.  Camp,  12  O.  S.  11,  33 ; 

Search  v.  Spence,  7  O.  C.  C.  540;  Grant  v.  Ludlow,  8  O.  S.  1;  Henry 

Kilgore  v.  Emmitt,  42  O.  S.  410  v.  Jeans,  47  O.  S.  456 ;   Bausch  v. 

» 0.  CJode,  sec.  5225.  McConnell,  13  0.  C.  C.  640 ;  Mathers 

3  8  0.  S.  1,  29,  32.  V.  C.  R.  Tunnel  Co.,  5  Oh.  Dec.  502. 

*  Nelson  v.  Kennedy,  4  0.  C.  C. 
498;  Baldwin  v.  Rhea,  33  Neb.  319. 
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other  cases.  ^  In  an  appeal  from  a  magistrate's  court  the  plain- 
tiff can  not  be  permitted  to  amend  so  as  to  change  his  cause  of 
action  to  one  not  within  the  jurisdiction  of  the  justice,^  as  by 
changing  an  account  increasing  the  demand,^  although  the 
parties  may  in  such  cases  submit  themselves  to  the  jurisdiction 
of  the  court.* 

See.  1284g.    Same  eontinaed— Objeetions  raised  in  ap* 

pellate  OOUrt. — As  before  stated,  when  the  appeal  is  perfected 
every  question  between  the  parties  is  transferred  to  the  appellate 
court,  and  it  goes  up  as  a  whole,^  and  yet  there  is  a  limitation  in 
one  respect.  As  a  general  rule,  objections  which  were  not  made 
in  the  lower  court  can  not  be  made  on  appeal.^  Thus,  where  the 
defendant  has  pleaded  ownership  of  property  which  has  been 
tried,  objections  to  the  description  can  not  be  made  for  the  first 
time  on  appeal^  But  there  are  exceptions,  as  the  questions  of 
misjoinder  of  issues  on  demurrer,®  or  a  want  of  jurisdiction  ap- 
parent on  the  face  of  the  transcript,^  may  be  raised  on  appeal. 

Sec.  1284h.  The  mandate. — The  circuit  court  may  either 
enforce  a  final  order  or  judgment  by  process  issued  therefrom, 
or  remand  the  same  to  the  common  pleas  court  for  execution  or 
other  process.  The  clerk  shall  certify  the  same  to  the  common 
pleas  court,  where  it  shall  be  entered  upon  the  journal ;  and  the 
judgment  or  order  so  entered,  unless  otherwise  directed,  shall, 
for  the  purpose  of  execution  and  other  process,  stand  as  the 
judgment  of  the  common  pleas  court.^^  The  mandate  can  not 
be  impeached  in  the  lower  court.  ^^ 


'  Brock  y.  Bateman,  33  O.  8.  609. 

» VanDyke  v.  Rule,  49  O.  S.  530. 

3Bickett  V.  Gamer,  21  O.  S.  669; 
Woolever  v.  Stewart,  36  O.  8. 146. 

*VanDyke  v.  Rale,  supra,  and 
cases  cited. 

5  Brewster  v.  Anderson,  1  0.  G.  C. 
482.  All  questions  are  opened. 
Wanzer  v.  8elf,  30  0.  8.  378. 

^Missouri,  etc.,  Co.  v.  Vandeven- 
ter,  26  Neb.  222 ;  State  v.  Nelson,  101 
Mo.  477 ;  Fowler  v.  Bank,  113  N.  Y. 


460;  O'Neill  v.  Railway  Co.  116  N. 
Y.  679. 

7  Hook  V.  Fenner,  32  Pac.  Rep.  614 
(Colo.,  1893). 

»  Wirth  V.  Bartell,  64  N.  W.  Rep. 
399  (Wis.,  1893). 

>  Railroad  Co.  v.  Parish,  33  N.  E. 
Rep.  122  (Ind.,  1893) ;  Railroad  Co. 
V.  Creamer,  33  N.  E.  Rep.  238  (Ind., 
1893) ;  People  v. Walter,  68  N.  Y.  403. 

«  O.  Code,  sec.  5239. 

"  Stevenson  v.  Morris,  37  O.  S.  10. 
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PROCEEDINGS  IN  ERROR  IN  CIVIL  CASES— EMBRACING  THE 
PRACTICE  IN  ERROR  IN  THE  SUPREME,  CIRCUIT  AND  COM- 
MON  PLEAS  COURT. 
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1238. 

1239. 
1240. 
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1243. 
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1246. 

1247. 

1248. 
1249. 

1250. 
1251. 
1252. 
1253. 
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Writ  of  error  abolished. 

Only  final  orders  or  those 
affecting  sabstantial 
rights  reviewable. 

Exceptions  must  be  taken 
to  errors  complained  of. 

ExceptionSi  how  taken 
and  shown — Bill  of  ex- 
ceptions. 

Bill  of  exceptions  on  mo- 
tion of  nonsnit. 

Bill  of  exceptions — Error 
in  charge  of  court. 

Bill  of  exceptions — Ver- 
dict against  law  and 
evidence. 

Bill  of  exceptions — Ad- 
mission or  rejection  of 
evidence. 

Bill  of  exceptions  when 
there  is  a  finding  of 
facts. 

Exhibits  and  papers  as 
parts  of  bill  of  excep- 
tions. 

Allowance,  signing  and 
record  of  bill  of  excep- 
tions. 

Bill  of  exceptions  taken 
to  ruling  of  justice  of 
the  peace. 

Bill  of  exceptions  in  court 
of  common  pleas  (or 
circuit  court). 

Finding  of  facts  and  judg- 
ment— Formal  parts. 

Bill  of  exceptions  by 
prosecuting  attorney  in 
criminal  cases. 

New  trial  defined  and  ob- 
jects. 

Motion  for  new  trial, 
when  necessary. 

New  trial  for  irregu- 
larity. 

New  trial  for  misconduct 
of  jury  or  prevailing 
party. 


Sec.  1254.  New  trial  for  accident  or 
surprise. 

1255.  New  trial   for  excessive 

damages. 

1256.  New  trial  ior  error  in  as- 

sessment of  recovery. 
,         1257.  New  trial  when  verdict 
or  judgment  contrary  to 
evidence  and  law. 

1258.  New  trial  for  newly-dis- 

covered evidence. 

1259.  New    trial  for  errors  of 

law. 

1260.  Form  of  motion  for  new 

trial. 

1261.  Causes   for   which    new 

trial  not  granted. 

1262.  Application  for  new  trial 

made  bv  motion. 

1263.  Motion  should  be  made 

when. 

1264.  Application  for  new  trial 

arter  term. 

1265.  Limitation  in  error  pro- 

ceedings. 

1265a.  Same  —  Commencement 
of  proceeding  in  error. 

12656.  Same — Parties  can  not 
confer  jurisdiction. 

1265c.  Same — ^Trial  had  under 
belief  that  proceeding 
was  properly  com- 
menced. 

1265d.  Same  — Filing  petition 
in  Qrror. 

]265«.  Same — When  statute  be- 
gins to  run. 

1265f.  Same  —  Persons  under 
disabilit  y — Against 
whom  it  runs. 

1265^.  Same— Miscellaneous. 

1266.  Error  in  common  pleas 

court — Jurisdiction. 

1267.  Error  in  the  circuit  court 

— Jurisdiction. 

1268.  Error   in    the    supreme 

court — Jurisdiction. 
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Oral   argument   maj   be 

had  whea. 
Record  moat  be  printed  in 

supreme  court 
Belief  after  judgment  in 

supreme  court 
Rehearing     in     supreme 

court 
Injunction — ^When  granted 

by  supreme  court 
Weight  of  evidence  not 

considered. 
Assessing  penalty; 
Staying  execution  of  judg- 

mci  t. 
Dismissal  of  oases  and  re- 
instation   in     supreme 

court 
Judgment    rendered    on 

error. 
Journal    entry   reTcrsing 

judgment  of  justica 
Journal  entry  of  affirm- 
ance in  circuit  court 
Journal  entry  of  reversal 

in  circuit  court 
Speedy  justice. 


Sec.  1285.  Writ  of  error  abolished, — When  the  code  was 
adopted  in  Ohio  the  old  writs  of  error  and  e&rtiorarij  the 
method  pursued  at  common  law  to  reverse,  vacate  or  modify 
judgments  or  final  orders  in  civil  cases,  were  abolished/  and 
were  superseded  by  the  petition  in  error.'  At  the  same  time 
provisions  were  enacted  providing  for  a  bill  of  review,  so  that 
any  final  decree,  or  order  then  existing,  might  be  reversed 
without  interference  with  existing  rights.  But  the  code  should 
no  longer  be  incumbered  therewith.' 

Sec.  1286.  Only  final  orders  or  those  affecting  substan- 
tial rights  reviewable. —  Only  final  orders  or  those  affecting 
substantial  rights  are  subject  to  review  upon  error.  The  code 
defines  a  final  order  to  be  "  an  order  affecting  a  substantial 
right  in  an  action,  when  such  order  in  effect  determines  the 

1  a  Code,  sec  6781.  Collier,  6  O.  a  66 ;  Hobbs  v.  Beck- 

SBntler  y.  Baker,  8  a  a  886;  lure    with,  6  O.  a  263. 

>a  Code,  sec&  6785-4fll 


1269.  Parties  in  error. 

Sea  1282. 

1270.  The  petition  in  error. 

127L  Motion  for  leave  to  file 

128a 

petition  in  error. 

1272.  Petition  in  error  to  justioe 

1281 

of  thepeaca 

1278L  Petition  in  error  from  final 

128& 

order  made  by  coun^ 

commissioners — filed  in 

1286. 

court  of  common  plea& 

1274  Petition  in  error  to   the 

1287. 

court  of  common  pleas — 

filed  in  circuit  court 

128a 

127&  Petition  in  error   to  the 

1289. 

circuit  court  — filed  in 

supreme  court 

129a 

1276.  Issue  and  service  of  sum- 

mons in  error. 

1277.  Answer  in  error. 

129t 

1278.  Cross- petition  in  error. 

1272.  Form  of  cross-petition  In 

129a 

error. 

1280.  What  must  be  filed  with 

129a 

petition  in  error. 

128L  Order  of  docketing  and 

1294 

hearing    cases    in    su- 

preme court 

129a 
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action  and  prevents  a  judgment ;  and  an  order  affecting  a  sub- 
stantial right  made  in  a  special  proceeding,  or  upon  a  summary 
application  in  an  action  after  judgment,  is  a  final  order,  which 
may  be  vacated,  modified  or  reversed."  ^ 

A  substantial  right  involves  the  idea  of  a  legal  right,  one 
which  is  protected  by  law.* 

Error  lying  only  from  final  judgments,  decrees  or  orders,-^  the 
distermination  of  what  constitutes  a  final  order  oftentimes  pre- 
sents nice  questions.  A  decree  or  judgment  which  disposes  of 
the  whole  merits,  either  of  the  whole  case  or  some  branch  of  it, 
putting  an  end  thereto,  is  fiinal.'  Bat  an  order  or  judgment 
which  leaves  a  material  question  for  farther  action  or  deter- 
mination is  an  interlocatory  one.'  In  determining  what  is  a 
final  order,  the  substance  and  effect  must  be  considered  and 
not  its  legal  or  equitable  nature.* 

Following  are  illustrations  of  final  orders  or  jadgments  re- 
viewable on  error :  An  allowance  of  temporary  alimony ;  •  or 
a  modification  of  a  final  order  as  to  the  castody  of  ohildren ;  ^ 
or  an  order  discharging  an  attachment,'  or  overruling  a  mo- 
tion to  discharge,*  or  setting  aside  a  judgment  by  default;^ 
or  the  dismissal  of  an  answer  and  cross-petition  of  a  creditor 
in  foreclosure  proceedings,^^  or  of  an  appeal  in  the  circuit 
court;"  or  a  decree  made  upon  a  report  of  a  master;"  or  a 
judgment  of  a  justice  of  the  peace  in  an  action  of  forcible 
entry  and  detainer,"  although  the  refusal  of  the  court  of  com- 
mon pleas  to  entertain  a  petition  in  error  in  such  proceed- 
ings is  not  reviewable.^  A  judgment  refusing  ^^  or  allowing 
a  motion  for  a  new  trial  is  final  if  the  case  is  finally 
disposed  of  at  the  time,  and  reviewable  on  error  ;^^  and 
so  with  an  order  striking  a  case  from  the  docket  for  want  of 

1 R  a,  sea  6707.  *  Watson  ▼.  Sullivan,  6  O.  a  42. 

*  Kinsley  v.  State,  8  O.  a  508 ;  Reed       >  Young  ▼.  Qerdes.  43  O.  a  102. 

T.  Beed,  17  O.  a  668;  Holbrook  v.  lo  Johnson  v.  Taylor,  2  Handy.  17& 

Connelly,  6  O.  a  199 ;  Watson   v  "  Carpenter  v.  Canal  Ca,  85  a  a 

Sullivan,  5  O.  a  42.  807. 

'Kelly    V.  Stanbery,    18   a  421;  " Spence  ▼.  Basey,  84  O.  a  4& 

Clarke  t.  Bentel,  11  W.  K  R  105.  »  Evans  ▼.  Dunn,  26  O.  a  489.    Qf. 

*  Teaff  ▼•  Hewitt,  1  O.  a  511 ;  Kelly  Harmon  ▼.  Walter,  2  CleT.  Rep>  365. 
▼.  Stanberry,  tupra;  Evans  ▼.  Dunn,  i^  Kelly  ▼.  Nichols,  10  O.  a  818 

86  O.  a  444 ;  Fliedner  ▼.  Rockefellei;  i>  Rothmell  v.  Winterstein,  42  O.  a 
12  W.  L.  a  20-2a  249 ;  Carroll  ▼.  0*Conner,  25  a  a 

•Railroad  Ca  ▼.  Sloan,  81  O.  a  t    617. 

•King  ▼.  King,  88  O.  a  870.  i«  Hammond  ▼.  Same^'Sl  a  a  62a 

TNeil  ▼.  Neil,  88  O.  a  55a  nohio  r.  Kelly  2^  aS-  211 

•Armstrong  v.  Brewing  Co.,  53  0.  8.  467. 
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service,^  or  an  order  reversing  a  judgment  and  remanding  a  cause 
for  further  proceedings,  which  may  be  reviewed  while  the  cause 
is  still  pending  in  the  lower  court.^  But  it  has  been  held  under  a 
peculiar  wording  of  an  entry,  that  a  judgment  reversing  the  com- 
mon pleas  court  with  costs,  and  remanding  a  cause  to  such  court 
for  execution,  is  not  a  final  judgment,  but  leaves  the  case  pend- 
ing in  the  intermediate  reviewing  court.^  Where  in  an  action 
aeainst  a  corporation  a  stockholder  is  given  leave  to  file  an  answer 
alter  judgment,  an  order  of  an  appellate  court  striking  out  the 
answer  because  filed  at  that  time  is  reviewable.^ 

An  order  made  by  the  court  of  common  pleas  overruling  a 
motion  to  dissolve  an  injunction  is  one  affecting  a  substantial 
right  made  in  a  special  proceeding.^  An  order  for  the  re- 
moval of  a  cause  to  a  federal  court  is  a  final  one;^  and  so 
with  an  order  appointing  or  removing  a  receiver.'^  It  is  well 
understood  that  an  order  calling  for  the  exercise  of  discretion 
can  not  be  reviewed  unless  there  has  been  a  clear  /ibuse.^  An 
order  dismissing  an  action  for  want  of  security  for  costs®  or 
without  prejudice*^  i*  not  a  final  reviewable  one.  Nor  is  an 
order  to  pay  costs  upon  the  return  of  a  verdict,^^  or  one  made 
by  a  judge  at  chambers,  dissolving  a  temporary  injunction,^ 
or  a  reference  to  a  master,^^  nor  an  order  striking  out  part  of 
a  pleading,^^  or  the  overruling  of  a  demurrer  with  leave  to 
answer,!^  or  overruling  a  motion  to  set  aside  a  verdict  and  for  a 
new  trial  before  final  disposition  of  the  case  final.^*  Error  pro- 
ceedings can  not  be  prosecuted  to  reverse  the  judgment  of  the 
probate  court  in  admitting  a  will,^^  or  a  spoliated  will  to  probate.^® 

It  may  not  be  good  practice  for  a  court  to  act  upon  an  affi- 


1  Evans  v.  Ilea,  7  O.  S.  233. 

*  Schaeffer  v.  Marienthal,  17  O.  S. 
183. 

'  Belles  V.  Stockman,  42  0.  S.  44r>. 

*  Henry  v.  Jeans,  48  O.  S.  443. 

*  Burke  v.  Railway  Co.,  45  O.  S. 
631. 

*  Insurance  Co.  v.  Dunn,  20  O.  S. 
175. 

»  Bailroad  Co.  v.  Sloan,  31  O.  S.  1 ; 
Kailway  Co.  v.  Duckworth,  2  O.  C. 
C.  518. 

*  Legg  V.  Drake,  1  O.  S.  286 ;  Long- 
streth  V.  Halsey,  4  O.  C.  C.  307  (en- 
forcement of  interrogatories).  It  is 
discretionary  whether  the  court  will 
require  proof  in  an  action  on  an  ac- 
count when  the  defendant  is  in  de- 
fault, hence  such  a  judgment  is 
not  reviewable.  Dallas  v.  Ferneau, 
25  0.  8.  635 ;  Harris  v.  Ray,  15  B. 
Mon.  628. 


•  Stamburgh  v.  Doran,  2  W.  L.  M. 
600. 

10  Ferrall  v.  Blufton  Lodge,  31  0. 
S.463. 

"Warren  V.  McKenzie,  23  O.  S. 
626.  \ 

1*  Cincinnati  College  v.  Cincin- 
nati, 1  C.  S.  C.  R.  255 ;  Atwood  v. 
Whipple,  48  O.  S.  308. 

1*  Longworth  v.  Mullaly,  2  Handy 
131. 

i*Holbrook  v.  Connelly,  6  O.  S. 
199. 

1*  Krause  v.  Stichtenoth,  15  C.  C. 
199;  Hart  v.  Murray,  3  O.  C.  C.  431. 

!•  Conrad  V.  Runnels,  23  O.  S.  601 ; 
Collins  V.  Mansfield,  13  O.  C.  C.  259 ; 
Young  V.  Shellenberger,  53  O.  S. 
291,  301. 

1  ^  Mosier  v.  Harmon,  29  O.  S.  220. 

"  Holbrah  v.  Lasance,  16  0.  O.C. 
187. 
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davit  for  an  attachment  which  only  substantially  complies 
with  the  statute,  yet  it  is  not  reversible  error.^  Kor  can  an 
order  of  the  trial  court  reversing  the  probate  court  in  appro- 
priation proceedings,  retaining  the  case  for  trial  and  final 
judgment,  be  reviewed.'  If  it  appears  that  the  rights  of  the 
parties  in  error  have  really  been  settled,  leaving  nothing  but 
abstract  questions  to  be  examined,  the  reviewing  court  will 
not  consider  them,  but  will  aflSrm  the  judgment.' 

See.  1287.  Exceptions  must  be  taken  to  errors  com- 
plained of. —  That  error  will  not  be  presumed  is  a  familiar 
and  well-settled  general  rule;^  and  an  erroneous  ruling  can 
only  be  reviewed  by  a  court  of  error  when  the  same  has  been 
duly  excepted  to  at  the  time  the  decision  or  ruling  is  made.' 
An  exception  is  defined  as  an  exception  taken  to  a  decision 
of  a  court  upon  a  matter  of  law.*  Exceptions  may  by  leave 
of  court  be  withdrawn  by  the  person  taking  or  filing  the 
same,  at  any  time  before  the  proceedings  in  error  are  com- 
menced and  before  the  exceptions  are  recorded.'  An  excep- 
tion may  be  shown  in  certain  cases  by  causing  it  to  be  noted 
at  the  end  of  the  entry,  and  in  others  by  a  bill  of  exceptions 
taken  at  the  trial  term,  which  must  show  that  it  was  taken  at 
the  proper  time.'  Time  may  be  given  to  reduce  an  exception 
to  writing,  not  more  than  fifty  days  beyond  the  term  at 
which  the  verdict  of  a  jury  is  rendered  or  the  cause  is  decided 
when  tried  to  the  court.' 

No  particular  form  of  exception  is  required,  but  it  should 
be  stated  with  the  facts,  or  so  much  of  the  evidence  as  is  nec- 
essary to  explain  it,  and  no  more,  and  as  briefly  as  possible.^' 
Even  though  some  of  the  formalities  may  be  wanting,  if  the 
court  finds  the  bill  of  exceptions  sufficient  in  substance,  it  will 
consider  its  contents."    The  exception,  however,  must  be  spe- 

1  Harrison  t.  King,  9  O.  a  88a  Humbers,  2  O.  G  G  51-8;  Railroad 

s  Railway  Ca  v.  Bailey,  89  O.  a  Ca  ▼.  Washburn,  23  O.  a  654 

17a  *  O.  Ckxie,  sec.  5297. 

s  Toledo  T.  Rhodes,  81  W.  L.  R  82  ?  Q.  Code,  sec.  5804 

(Supreme  Ct)i  *  Geauga  Iron  Ca  t.  Street  19  O, 

^McHugh  T.  State,  42  O.  a  154;  800;  Stegeman  ▼.  Humbers,  tupra; 

Kent  V.  State,  42  O.  a  480.  Dayton  v.  Hinsey,  82  O.  a  25a 

•  O.  Code,  sea  5298;  Raihoad  Ca  *0.  Code,  sea  5298;  Whittaker's 

▼.  Washburn,  22  O.  a  824;  Temple-  Ohio  Civ.  Code  (4th  Rev.  ed.),  y.  884 

ton  V.  Kraner,  24  O.  a  223;  Franks  10  o.  Code,  sea  5299. 

Y.  State,   12  O.  a  1 ;  Stegeman  ▼.  ^^  Wilson  ▼.  Gidding^  28  O.  a  661. 


§  1288.]  PSOCBEDINGS  IN   EBROB  IN   OIVIL   GASES.  1317 

oifio  and  not  general; *  and  if  to  a  raling  on  the  admission  of 
testimony,  it  will  be  waived  unless  a  motion  is  made  to  ex- 
clade  the  incompetent  testimony.'  As  immaterial  and  non- 
prejudicial errors,  or  those  not  affecting  substantial  rights,  are 
disregarded,'  it  is  therefore  incumbent  upon  the  party  seeking 
a  reversal  of  a  judgment  to  show  not  only  that  error  has  in- 
tervened, but  that  it  has  been  prejudicial.*  Slight  mistakes 
or  omissions  in  pleadings  may  be  cured  by  judgment,  but  not 
totally  defective  ones.*  The  refusal  to  sustain  a  motion  to 
separately  state  and  number  several  causes  of  action  is  not 
prejudicial  error;*  and  failure  to  aver  the  performance  of  a 
condition  precedent  is  immaterial  if  no  prejudice  results 
therefrom ;  ^  and  so  with  an  erroneous  instruction  to  a  jury,* 
or  the  rejection  of  incompetent  testimony  which  could  not 
have  changed  the  verdict.* 

The  provisions  of  the  code  relating  to  the  taking  of  excep- 
tions have  no  application  to  final  judgments  or  orders,  as  it 
is  not  essential  that  an  exception  be  taken  to  a  final  judg- 
ment before  it  can  be  reversed  or  modified.^*  It  has  also  been 
held  that  the  term  ^^  exception  "  does  not  apply  to  a  decision 
upon  demurrer,  and  that  a  decision  overruling  a  demurrer 
may  be  reviewed  without  a  formal  exception  taken  thereto.^^ 
A  judgment  will  not  be  reversed  for  error  in  sustaining  a  de- 
murrer to  an  answer  where  the  defendant  files  an  amended 
answer." 

See.  1238.  Exceptions^  how  taken  and  shown  —  Bill  of 
exceptions. —  An  exception  to  a  decision  which  is  entered  on 
the  record,  the  grounds  of  objection  appearing  in  the  entry, 
may  be  taken  by  the  party  causing  it  to  be  noted  at  the  end 
of  the  entry  that  he  excepts."    A  case  may  be  submitted  by 

1  Elstner  ▼.  Fife,  83  O.  a  85a  7  Dayton  Ins.  Ca  ▼.  EeUy,  34  a  a 

*  Jennings  ▼.  Haynes*  1  O.  G  G  33,    845. 

*  O.  Ode,  sec.  5115.  <  Berry  ▼.  State,  81  O.  8,  310. 

«  McHugh  V.  State,  43  O.  a  154;  'Thayer  ▼.  Luce,  33  O.  a  63,  6a 

Kent  ▼.  State,  43  O.  a  48a    Materi-  lo  Bank  v.  Buckingham,  13  G  a 

ality  of  evidence  must  aflSrmatively  403 ;  Justice  v.  Lowe,  36  O.  a  873. 

appear.    Ck>urtright  v.  Staggers,  15  n  Rufifner  ▼.  Board,  1  Disney,  196. 

G  a  511 ;  GK>ndolfo  ▼.  State,  11  O.  a  See  Lindeman  v.  Ziegler,  13  W.  U 

111  a  819 ;  DaTis  v.  Hines,  6  O.  a  47a 

•GittingB  ▼.  Baker,  3  G  a  31.  ^  Kitchen  v.  Loudenback,  48  O.  a 

*  Bear  t.  S^nowle^  86  G  a  4a  177 ;  Krause  v.  Stichtenoth,  8  O.  C. 

D.  291. 
i»0.  Code,  sec.  5300. 
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parties  upon  an  agreed  statement  of  facts  such  as  is  author- 
ized by  the  code,  which  may  be  the  subject  of  an  action,  and 
upon  which  a  judgment  maybe  rendered; ^  in  which  case  the 
submission,  and  the  judgment  thereon,  constitute  the  record ; ' 
and  a  motion  for  a  new  trial,  or  a  bill  of  exceptions,  is  un- 
necessary in  order  to  obtain  a  review  of  the  same  upon  error.' 
But  when  the  decision  is  not  entered  on  the  reeord,  or  the 
grounds  of  objection  do  not  sufficiently  appear  in  the  entry, 
or  the  exception  is  to  the  decision  of  the  court  on  a  motion 
to  direct  a  nonsuit,  or  to  arrest  the  testimony  from  the  jury, 
or  for  a  new  trial  for  misdirection  by  the  coui^  to  the  jury, 
or  because  the  verdict,  or,  if  a  jury  is  waived,  the  finding  of 
the  court,  is  against  the  law  and  the  evidence,  or  on  the  ad- 
mission or  rejection  of  evidence,  the  party  excepting  must 
reduce  his  exceptions  .to  writing  and  present  the  same  to  the 
trial  judge  or  judges  for  allowance  not  more  than  fifty  days 
beyond  the  date  of  the  overruling  of  the  motion  for  a  new  trial, 
or  from  the  adjournment  of  the  term  at  which  decision  was 
rendered  by  the  court  when  a  motion  for  a  new  trial  is  not 
necessary.'* 

It  will  thus  be  seen  that  under  this  provision  a  bill  of  excep- 
tions may  be  taken  at  a  term  subsequent  to  the  trial  term.^  The 
Earty  objecting  to  a  decision  must  except  at  the  time  it  is  made, 
ut  may  have  time  to  reduce  it  to  writing,  or  prepare  his  bill  of 
exceptions,  within  fifty  days  after  the  overruling  of  the  motion 
for  new  trial,®  or  from  the  adjournment  of  the  term  at  which  the 
decision  of  the  court  was  rendered,  when  a  motion  for  a  new  trial 
is  not  necessary.'  The  formal  statement  of  the  exceptions  consti- 
tutes a  bill  of  exceptions,  and  is  the  only  means  of  bringing  such 
errors  before  a  reviewing  court,  as  exceptions  to  the  charge  of  the 

1  0.  Code,  sec.  6207 ;  Newark,  etc. 
R.  R.  Co.  V.  Commissioners,  30  0.  S. 
120. 

2  O.  Code,  sec.  5208. 
«  Brown  v.  Mott,  22  O.  S.  149-50. 
^  O.  Code,  sec.  5301 ;  as  amended 

91   O.  L.  141 ;   Whittaker*8  O.  Civ. 
Code  (4th  Revised),  p.  235. 

^  In  case  the  judge  be  absent  from 
the  district  or  circuit  when  the  bill 
is  prepared,  the  same  may  be  de- 
posited within  fifty  days  with  the 
clerk  for  examination  and  allowance 
by  the  judge  or  judges,  who  shall  be 


required  to  sign  the  same  if  correct 
on  or  before  the  fifth  day  of  the  term 
next  ensuing  after  the  expiration  of 
the  fifty  days ;  91 0.  L.  141.  It  is  held 
in  Indiana  that  a  motion  for  a  new 
trial  which  is  continued  to  another 
term  carries  the  whole  case,  and  a 
bill  of  exceptions  may  be  taken  at 
such  subsequent  term.  Bemett  v. 
May,  34  N.  E.  Rep.  327  (Ind.,  1893). 
See  Coleman  v.  Edwards,  5  O.  S.  51. 

•  Cincinnati  St.  Ry.  Co.  v.  Wright, 
54  0.  S.  181  ;  Weaver  v.  Ry.  Co.,  55 
0.  R.  491. 

»  Whittaker's  O.  Civ.  Code,  p.  234, 
see.  5298 ;  93  O.  L.  299. 
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ooart  or  other  questions  cannot  be  saved  by  merely  making 
them  part  of  the  journal  entry.^ 

Bills  of  ezoeptions  are  construed  most  strongly  against  the 
party  complaining;'  but  an  objection  cannot  be  made  thereto 
in  the  court  of  last  resort  which  was  not  made  in  the  inter- 
mediate court.'  The  party  complaining  prepares  the  bill  and 
presents  it  to  opposing  counsel,  then  to  the  court.  Counsel 
usually  agree  upon  the  matters  contained,  and  when  they 
have  consented  to  an  entry  showing  that  a  bill  was  duly  per* 
fected  they  are  estopped  from  claiming  otherwise.^  If  the 
trial  judge  or  judges  be  absent  from  the  district  or  circuit 
when  the  bill  is  prepared  for  allowance,  then  the  ^me  may 
be  deposited  within  fifty  days  with  the  clerk  of  the  court 
for  examination  and  allowance  by  the  trial  judge  or  judges, 
who  are  required  to  sign  and  seal  the  same  before  the  fifth 
day  of  the  next  ensuing  term  after  the  expiration  of  the  fifty 
days.'  A  bill  of  exceptions  may  be  corrected  at  any  time 
during  the  trial  term,'  or  it  may  be  amended  by  a  nunc  pro 
tunc  order  after  the  trial  term  ^  and  after  it  has  been  signed.' 
A  judgment  of  the  probate  court  may  be  reviewed  on  written 
examinations  which  are  made  part  of  a  transcript  or  record, 
without  any  bill  of  exceptions.'  And  in  all  cases  before  a  jus- 
tice of  the  peace,  whether  tried  to  a  jury  or  the  justice,  either 
party  has  the  right  to  take  a  bill  of  exceptions  to  the  rulings 
of  the  justice,  which  shall  be  signed  by  the  justice  and  made 
a  part  of  the  record." 

The  whole  purpose  or  object  of  such  bills  of  exceptions  is 
to  review  questions  of  law,  and  they  are  unauthorized  for  any 
other  purpose,"  so  that  a  question  as  to  the  weight  of  the  evi- 
dence in  way  case  cannot  be  reviewed  by  the  court  of  com- 

1  Lockhart  ▼.  Brown,  81  O.  a  481 ;  728  (Ma,  1893) ;  Harris  v.  Tomlinson, 

Fleischman  ▼.  Shoemaker,  3  O.  C.  C.  ISO  Ind  42(1. 

165.  s  State  ▼.  Joseph,  12  Sa  Rep.  984 ; 

**  HoUister  ▼.  Beznor,  9  O.  a  9.  45  La.  Ann.  — . 

»  Cooch  ▼.  Irwin,  7  a  a  22.  •  Howell  ▼.  Fry,  19  O.  a  55«. 

« Potter  T.  Meyers,  81  O.  a  lOa  i®  r.  a,  sea  6565.    A  bill  of  excep- 

*  CX  Code,  sea  6801 ;  91  O.  L.  141 ;  tions  may  also  be  taken  in  forcible 

Miller  t.  Cincinnati,  47  O.  a  110.  See  entry  and  detention.    R  a,  sec.  6610. 

State  ex  reL  ▼.  O'Neal,  8  O.  G  G  893.  "  Baer  ▼.  Otto,  84  O.  a  15 ;  Leonard 

•Ash  v.  Marlow,  20  O.  119.  t.  Cincinnati,  26  O.  a  447. 

7  Burdoin  ▼.  Trenton,  22  a  W.  Rep. 
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mon  pleas,^  although  the  question  as  to  whether  there  was  any 
evidence  may  be  reviewed.*  It  has  been  frequently  held  that 
a  bill  of  evidence  is  not  a  bill  of  exceptions ;  •  therefore,  where 
the  record  shows  that  no  bill  of  exceptions  was  perfected  and 
filed  as  required  by  law,  the  judgment  of  the  trial  court  should 
be  affirmed/  Errors  of  law  occurring  at  the  trial  term  of  a 
superior  court  cannot  be  reviewed  by  a  bill  of  exceptions  taken 
at  the  general  term ;  a  review  can  only  be  had  when  a  bill 
has  been  properly  perfected  at  the  trial  term.*  A  bill  of  ex- 
ceptions is  not  intended  to  draw  the  whole  controversy  into 
examination,  but  only  such  points  as  to  which  the  attention 
of  the  reviewing  court  is  directed  by  an  exception  duly  taken 
and  properly  assigned  for  error.* 

The  rules  of  court  for  the  preparation  of  bills  of  exceptions 
are  stringent.  They  must  be  printed  or  legibly  written  upon 
but  one  side  of  the  paper,  the  pages  must  be  numbered,  mar- 
ginal references  must  be  made  to  the  important  parts  relied 
upon,  with  a  full  index.  If  these  requirements  are  not  com- 
plied with,  the  court  may  strike  the  bill  from  the  files ; '  or  it 
may  refuse  to  consider  exceptions  to  the  admission  of  testi- 
mony unless  marginal  references  are  made.*  A  judge  has  no 
power  or  authority  to  allow  or  sign  a  bill  of  e^^ceptions  upon 
a  hearing  or  order  made  by  him  at  chambers.* 

Sec.  1239.  Bill  of  exceptions  on  motion  for  nonsnit. — 
When  an  exception  is  made  to  a  ruling  upon  a  motion  to  direct 
a  nonsuit,**  all  the  evidence  relating  thereto  must  be  set  out." 
And  if  it  tends  to  prove  the  facts  in  issue,  the  party  complain- 
ing has  the  right  to  have  its  weight  and  sufficiency  passed 
upon  by  the  jury;  it  is  therefore  erroneous,  under  such  cir- 
cumstances, to  sustain  the  motion.**  And  where  there  is  some 
evidence  tending  to  support  the  allegations  of  the  petition, 

» Yager  v.  Greiss,  1  O.  C.  C  58t  T  Rules   of   Practice,    Whittaker's 

>  Kaufman  ▼.  Brougbton,  81  O.  S.  O.  Ck)de,  xzix. 

424;  Clark  ▼.  Stitt,  1  Toledo  Legal  8  Lima  Electric  ligH  eta  Ckx  ▼. 

News,  184,  185.  Deubler,  7  O.  C.  G  185. 

»  Cook  Carriage  Ca  v.  Johnson,  28  •  Ohio  Circuit  Court.  Scribner,  J., 

W.  L.  &  874  (Supreme  Court»  unre-  in  1  Toledo  Legal  Newa,  478^  title  of 

ported).  case  not  given. 

*  Hart  ▼.  Hughs,  28  W.  L.  R  874  w  O.  Code,  sea  5801. 

»  Cook  Carriage  Ca  ▼.  Johnson,  28      "  Wagers  v.  Dickey,  17  O,  489. 
W.  lu  K  874.  »  Stockstill  v.  Railroad  Co,  24  O.  a 

•  House  T.  Elliott,  6  O.  a  497.  88. 
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however  slight,  it  is  error  for  the  court  to  direct  the  verdict, 
as  the  plaintiff  has  the  right  to  the  opinion  of  the  jury  upon 
it.  A  reviewing  court  will  therefore,  where  all  the  evidence 
is  taken  up  by  bill  of  exceptions,  examine  into  the  question  as 
to  whether  there  was  any  evidence  tending  to  support  the 
plaintiff's  allegations,  and  will  reverse  the  trial  court  if  it  so 
finds.^  A  motion  to  dismiss  an  action  cannot  be  reviewed 
unless  there  is  a  bill  of  exceptions  setting  forth  the  facts  upon 
which  the  court  acted.* 

Sec.  1240.  Bill  of  exceptions  —  Error  in  charge  of  court. 
An  exception  to  a  charge  of  the  court  is  reviewable  only 
when  made  part  of  and  duly  authenticated  by  a  bill  of  excep- 
tions.' It  cannot  be  done  by  merely  making  the  charge  and 
exception  a  part  of  the  journal  entry .^  But  it  has  been  held 
to  be  necessary  to  incorporate  into  the  bill  of  exceptions  only 
the  parts  complained  of,*  though  it  is  customary  and  the  best 
course  to  include  the  whole  charge,  as  it  may  be  necessary 
for  the  reviewing  court  to  look  to  it  as  a  whole.  In  fact  we 
should  say  that  it  is  necessary,  in  disregard  of  the  ruling 
just  referred  to,  to  incorporate  the  whole  charge  in  the  bill 
of  exceptions,  in  view  of  the  fact  that  it  is  the  duty  of  the 
reviewing  court  to  look  at  the  whole  charge.  In  no  other 
way  can  it  be  determined  whether  there  was  error.  And 
where  single  propositions  only  are  included  whfch  are  claimed 
to  be  erroneous,  and  others  are  referred  to  but  are  not  found 
in  the  record,  it  will  be  presumed,  in  support  of  the  judgment, 
that  the  charge  as  a  whole  was  correct.* 

In  taking  exceptions,  the  Ohio  practice  has,  until  a  recent 
radical  change,  been  that  the  particular  parts  objected  to  should 
be  pointed  out,^  which  had  to  be  done  immediately  after  the 
charge  was  delivered  to  the  jury.  This  was  the  universal 
practice ;  yet,  in  exceptional  cases,  it  was  departed  from.  It  was 
said  that  special  exceptions  were  not  necessary  in  all  cases  before 
a  reviewing  court  would  look  into  a  charge  and  reverse  a  judg- 

1  Clark   T.    Stitt,  1  Toledo  Legal       *  Baota  ▼.  Martin,  88  O.  a  684. 
News,  181  *  Bean  v.  Green,  88  O.  &  444. 

« Railway  Ca  V.  CJonstruction  Ca,       'Adams  v.  State,  S5  O.  S.  584; 

49  O.  a  681-8.  Railroad  Ca  v.  Strader,  29  O.  a  448; 

»  Pettett  V.  Van  Fleet,  81  a  a  686;  Railway  Ca  v.  Probst,  80  O.  a  104; 

Ooodin  V.  State^  16  O.  a  844 ;  O.  Code,  Powers  ▼.  Railway  Ca,  88  O.  a  480- 

gee.  6801.  88 ;  Everett  ▼.  Sumner,  82  O.  a  562 ; 

4  Lockbart  t.  Brown,  81  O.  a  48t  Railway  Ca  ▼.  Porter,  82  O.  a  82a 
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ment;  as,  for  example,  where  the  overruling  of  a  motion  for  a 
new  trial  was  assigned  for  error  and  the  evidence  and  charge 
were  properly  before  the  court  by  bill  of  exceptions,  the  charge 
was  considered  in  connection  with  the  evidence,  even  though 
not  excepted  to,  and  if  erroneous,  the  judgment  was  reversed.^ 
Thus  it  is  shown  that  there  have  been  conflicting  decisions  upon 
this  question.  There  must  have  been  some  special  reasons 
which  induced  the  court  to  depart  from  the  rule  so  well  estab- 
lished, that  '^a  general  exception  to  the  whole  charge,  without 
specifying  particular  portions,  presents  no  question  for  review 
on  error.  "^  A  general  exception  to  the  refusal  to  give  a  series  of 
charges  as  requested  when  one  or  more  is  unsound,  was  not 
entertained.' 

An  amendment  to  the  co^e  now  provides  that  a  general  ex- 
ception taken  to  any  charge  of  any  court  applies  to  all  errors 
of  law  which  may  exist  in  each  charge  that  are  material  and 
prejudicial  to  the  substantial  rights  of  the  party  excepting.^ 
The  mere  failure  to  instruct  upon  particular  propositions,  un- 
less requests  were  made,  is  not  error.^  Where  requests  are 
refused  they  should  be  set  forth  in  the  bill  of  exceptions  before 
error  can  be  claimed  thereon. 

By  a  recent  amendment  to  the  statute  it  is  provided  that 
either  party  may,  when  the  evidence  is  concluded,  present 
written  instructions  to  the  court  on  matters  of  law,  and  request 
that  the  same  be  given  or  refused  by  the  court  before  the  argu- 
ment to  the  jury  is  commenced.^  The  refusal  to  do  this  is 
prejudicial  error  unless  the  court  otherwise  directs.  It  may  be 
to  the  decided  advantage  of  a  party  to  have  a  charge  given  be- 
fore the  argument  proceeds.^ 

See.  1241.  Bill  of  exceptions— Verdict  against  law  and 

evidence. — The  evidence  will  not  be  reviewed  upon  error  un- 
less there  has  been  a  motion  for  a  new  trial  on  the  ground 
that  the  verdict  was  against  the  weight  of  the  evidence.^  A 
full  statement  of  all  the  testimony  relating  to  every  point 
made  in  the  argument  of  a  motion  for  a  new  trial  must  be 
made  in  the  bill  of  exceptions,^  in  fact  it  must  aflSrmatively  ap- 

»  Baker  v.  Pendergast,  32  0.8. 494 ;  f  Root  v.  Village  of  Monroeville,  1 

Weybright  v.  Fleming,  40  O.  S.  52.  Toledo  Legal  News,  208  (Bentl^y,  J., 

» Railway  Co.v.Erick,  51 0.S.  146;  1894);    Village   of   Monroeville   v. 

31  W.  L.  B.  260.  Root,  54  O.  S.  523. 

3  Railway  Co.  v.  Probst,  30  O.  S.  » 0.  Code,  sec.  6301 ;  Whittaker's 

104.  Ohio  Civ.  Code  (4th  Rev.  ed.),  235; 

♦  R.  S.  5298,  amended  93  0.  L.  299.  Kepner  v.  Sni vely,  19  0. 296 ;  West- 

5  Jones  V.  State,  20  O.  34.  fall  v.  Dungan,  14  0.  S.  276 ;  Ide  v. 

6R.  S.,  sec.    5190;    amended    89  Churchill,  14  O.  S.  372. 

O.  L.  59,  60 ;  Whittaker's  Ohio  Civil  »  Tracy  v.  Card,  2  0.  S.  432. 
Code  (4th  Rev.  ed.),  p.  183. 
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pear  that  the  bill  of  exceptions  contains  all  the  evidence  given 
in  the  case.^  Even  though  it  be  stated  that  the  bill  contains 
all  the  evidence,  and  material  documents  are  in  fact  omitted, 
the  judgment  will  not  be  reversed  on  the  ground  that  the  ver- 
dict is  against  the  evidence.'  A  statement  that  testimony 
was  introduced  tending  to  prove  certain  things  is  not  suflS- 
cient  to  advise  a  reviewing  court  whether  or  not  the  verdict 
was  against  the  weight  of  evidence;'  a  judgment  will  not 
therefore  be  reversed  where  the  evidence  set  forth  only  tends 
to  prove  a  fact,  and  there  is  no  showing  that  there  was  not 
other  evidence  tending  to  disprove  it.^  The  question  of  what 
consideration  is  given  the  evidence  by  a  reviewing  court  is 
discussed  elsewhere.' 

Sec.  1242.  Bill  of  exceptions  —  Admission  or  rctjection  of 
evidence. —  It  haB  been  said  that  the  exclusion  of  evidence  is 
generally  an  evil,  and  its  admission  safe  and  wise.'  In  har- 
mony with  this  idea,  it  has  been  held  that  where  testimony 
has  been  improperly  rejected  it  will  be  presumed  that  the 
party  offering  the  same  was  prejudiced  thereby,  though  the 
facts  which  would  have  been  shown  by  the  testimony  do  not 
appear.'  But  this  view  is  not  by  any  means  consistent  with 
other  principles  found  in  the  decisions  and  the  code.  The 
burden  is  upon  the  party  complaining  to*  show  that  he  has 
been  prejudiced  by  an  erroneous  ruling,  as  only  prejudicial 
errors  will  be  noticed.'  A  judgment  will  not  be  reversed 
merely  because  of  the  admission  of  incompetent  testimony 
where  there  was  competent  evidence  sufficient  to  sustain  the 
finding.'  Such  ground  can  only  be  available  when  it  appears 
that  upon  the  competent  evidence  the  verdict  or  finding  ought 
to  have  been  different.^'  If  the  evidence  is  not  set  out  in  the  bill 
of  exceptions,  it  will  be  presumed  that  there  was  evidence  con- 

1  Hall  ▼.  Reed,  17  0. 498 ;  YoumanB  <  Walker  t.  Devlin,  3  O.  a  59a 

V.  Caldwell,  4  0.  a  71;  Ck>il  ▼.  WiU  « Farmers'  College  t.   Butler,   18 

lis,  18  O.  28;  Tilton  v.  Morgaridge,  13  O.  a  4ia 

O.  a  102;  Hoffmire  v.  Canard,  11  ^  See  sec.  1287,  po«^ 

W.  L.  R  186 ;  Railroad  Ca  v.  Probst^  •  Bell  v.  Brewster,  44  O.  a  69a 

80  O.  a  104    A  bill  showing  that  it  7  Wolf  ▼.  Powner,  80  a  a  472. 

contains  only  the  substance  of  a  dep-  *  O.  Code,  sea  580a 

osition  is  not  sufficient    80  O.  a  104  *  Black  v.  Hill,  82  O.  a  8ia 

s  Armleder  ▼.  Lieberman,  88  O.  a  ^^Cook  ▼.  Slate  Co,  36  a  a  181 
77. 
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sistent  with  the  pleadings  sach  as  woald  justify  the  verdict  or 
judgment.^  It  is  therefore  not  only  necessary  that  the  objec- 
tions to  the  admission  or  rejection  of  testimony  be  made  at 
the  timoy'  but  the  testimony  must  appear  in  the  bill  of  ezcep- 
tions^as  there  can  be  no  presumptions  whatever;'  otherwise 
rejected  testimony  cannot  be  considered  upon  error.^ 

In  the  case  of  excluded  evidence  the  bill  should  show  what  it 
was  intended  to  prove,  and  that  it  was  material  or  prejudicial 
to  the  plaintiff  in  error.*  Error  in  excluding  proper  evidence 
is  not  cured,  by  the  fact  that  there  was  other  and  stronger 
evidence  tending  to  establish  the  same  fact  as  that  embraced 
in  the  bill.*  A  reviewing  court  cannot  determine  whether 
error  has  been  committed  in  the  admission  of  testimony  un- 
less the  bill  of  exceptions  shows  all  the  evidence.^  Where 
improper  material  evidence  has  been  allowed  to  go  to  a  jury 
under  objections,  the  presumption  is  that  it  was  prejudicial, 
and  hence  it  is  unnecessary  to  show  that  the  jury  was  in  fact 
influenced  by  it.* 

Sec.  1243.  Bin  of  exceptions  when  there  is  a  finding  of 
facts. —  In  certain  cases  arising  on  contract,  the  right  of  trial 
by  jury  may  be  waived,  as  well  as  in  other  actions,  with  the 
assent  of  the  court,  and  by  consent  of  the  party  appearing 
when  the  other  party  fails  to  appear,  or  by  written  or  oral 
consent.*  In  the  trial  of  questions  of  fact  by  the  court,  the 
parties  may  request  the  court  to  make  a  special  finding  in 

1  Kitofaen  t.  Loudenback,  48  (X  GL  need  not  be  set  oat — only  the  facts  it 

177.  tended  to  prove.    Himrod  Fumaoe 

s  Gage  T.  Payne,  W  678 ;  Perkins  v.  Railroad  Ca,  32  O.  a  46L  A  state- 

▼•  Dibble^  10  O.  484;  White  v.  Rich-  ment  that  there  was  evidence  tend- 

mond,  16  O.  6.    As  to  admission  be-  ing  to  prove  certain  facts  is  not  suffi- 

fore  the  question  is  answered.  Union  cient   U.  &  Express  Ca  ▼•  Bach  man, 

Rolhng  MiU  ▼.  Packard,  1  O.  C.  C  77.  2  Q  a  CL  R.  251.    See  cases  in  Cun- 

>  McHugh  ▼.  States  42  O.  a  154 ;  ningham's  Ohio  Dea  on  Ev.,  pp^  288- 

Palmer  v.  Yarrington,  1  O.  a  25a  251. 

4  Palmer  v.  Yarrington,  supra,  *  Railway  Ca  v.  Herrick,  49  O.  a 

•Neff  V.  Cincinnati,  82  O.  a  215;  2a 

Gondolfo  V.  State,  11  O.  a  114;  Bean  7  Baldwin  ▼.  Bank,  1  O.  a  142.  For 

V.  Green,  82  O.  a  444 ;  Oviatt  v.  State,  cases  on  error  in  admission  of  evi- 

19  O.  a  57a    It  must  affirmatively  dence  see  Cunningham's  Ohio  Dea 

appear  that  it  was  prejudicial    Hoi-  on  Ev.,  pp^  222-287 ;  Clark  v,  Stitt, 

lister  V.  Reznor,  9  O.  a  9;  Scovem  1  Toledo  Legal  News,  184,  185. 

V.  State,  6  O.  a  294 ;  Hummel  v.  State,  <  Board  v.  Mills,  88  O.  a  888L 

17  O.  a  62&  The  testimony  so  offered  ^  O.  Code,  sec  5204. 
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writing,  stating  the  oonolusions  of  faot  separately  from  the 
oonolasions  of  law.  This  is  done  with  a  view  of  excepting  to 
the  decision  upon  the  questions  of  law  involved.^  Error  may 
be  prosecuted  to  the  ruling  of  the  court  in  such  cases  as  though 
trial  were  had  to  a  jury,'  and  the  questions  of  law  arising 
upon  the  facts  found,  without  request,  may  be  reviewed  with- 
out a  bill  of  exceptions  or  a  motion  for  a  new  trial.'  But  a 
review  cannot  be  had  in  such  a  case  where  the  question  raised 
is  that  the  finding  of  fact  is  not  sustained  by  the  evidence, 
without  a  motion  for  a  new  trial  or  to  set  the  finding  aside;* 
and  a  bill  of  exceptions  must  then  be  taken  showing  all  the 
evidence  acted  upon  by  the  trial  court,*  as  questions  of  the 
sufiicienoy  of  the  evidence  in  such  cases  can  only  be  raised  by 
a  bill  of  exceptions.*  While  the  reviewing  court  will  not  ordi- 
narily look  beyond  the  errors  assigned,  except  as  to  juris- 
dictional matters,^  yet  having  found  the  error  complained  of 
to  exist,  the  court  mav  look  into  the  whole  record  to  ascer- 
tain  whether  it  was  prejudicial.* 

The  circuit  court  may  look  beyond  the  facts  found,  and  as- 
certain from  the  evidence  such  other  material  facts  as  are 
supported,  and  make  such  disposition  of  the  case  as  is  war- 
ranted by  the  whole  record.*  A  finding  of  facts  made  by  the 
circuit  court  from  the  evidence  contained  in  a  bill  of  excep- 
tions in  a  case  before  it  on  error  is  not  authorized,  and,  if 
made,  will  present  no  question  reviewable  by  the  supreme 
court.^*  There  is  a  presumption  that  no  evidence  was  offered 
from  which  any  other  facts  could  be  found  than  those  set 
forth  in  the  finding.  Consequently,  if  the  record  does  not 
contain  the  evidence  and  the  finding  is  within  the  issue,  the 
presumption  on  error  is  condusive.^^  If  it  admits  of  two  con- 
structions, one  in  favor  of  affirmance  and  the  other  of  re- 
versal, the  finding  should  receive  that  construction  which  will 


1 0.  Code,  sea  5aOS.  'Ralston   t.  Kohl,  80  a  a 

'Bank  t.  Buckingham,  12  O.  483;  Shinkle  t.  Bank,  23  O.  a  51(L 

BisseU  ▼.  Gouchaine,  16  O.  Sa  ^Levi  ▼.  Daniels,  33  O.  a  8a 

<  Lockwood  V.  Krum,  84  O.  a  1 ;  <  Oliver  v.  Moore,  38  O.  a  47a 

Harner  v.  Batdorf,  85  O.  a  lia  » Sturgeon  v.  Hall,  8  O.  Q  G  269. 

*Idev.  Churchill,  14  O.  a  873-77;  w  Young  v.  Pennsylvania  Ca,  22 

Everett  v.  Sumner,  82  O.  a  662L  W.  K  R  209. 

*  Ide  V.  Churchill,  suprcu  ^^  Springer  v.  Avondale^  86  Ol  a  624 
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sustain  the  judgment.'  An  agreed  statement  of  facts  ordi- 
narily forms  no  part  of  the  record  unless  made  so  by  a  bill  of 
exceptions;'  but  when  carried  into  the  record,  and  the  trial 
court  finds  it  to  be  all  the  testimony  and  that  no  further  tes- 
timony was  offered,  it  has  been  held  unnecessary  to  re-embody 
the  same  into  a  bill  of  exceptions.'  The  finding  of  the  court 
cannot  be  reviewed  on  error  where  a  motion  for  a  new  trial 
was  made  only  upon  the  ground  that  it  was  against  the 
weight  of  evidence.^  But  when  the  court  states  its  conclu- 
sions of  law  and  fact  separately,  the  questions  of  law  may  be 
reviewed  in  the  absence  of  a  motion  for  new  trial.' 

Sec.  1244.  Exhibits  and  papers  as  parts  of  bill  of  excep- 
tions.—  It  is  necessary  that  all  exhibits  or  papers  be  set  out 
or  attached  to  a  bill  of  exceptions,  or  in  some  way  connected 
therewith,  so  as  to  make  them  part  thereof.'  Affidavits  intro- 
duced and  used  on  the  hearing  of  a  motion  cannot  be  used 
unless  made  part  of  the  record  by  a  bill  of  exceptions.^  Nor 
can  affidavits,  or  the  certificate  of  a  clerk,  or  an  agreed  state 
ment  of  counsel  as  to  what  took  place  at  the  trial,  be  made 
to  supply  the  place  of  a  bill  of  exceptions.' .  Where  papers 
are  used  without  objection  in  the  circuit  court,  no  objection 
can  be  raised  in  the  court  of  last  resort.'  An  omission  in  this 
respect  may  be  supplied  by  a  journal  entry  directing  a  paper 
to  be  taken  as  part  of  the  bill.''  If  reference  is  made  to  ex* 
hibits  sufficiently  to  identify  them,  they  will  be  considered  a.Si 
part  of  the  bill.^^  A  reviewing  court  may  treat  as  part  of  a  bill 
a  deposition  claimed  to  be  the  identical  deposition  given  in  evi- 
dence, where  it  is  attached  to  the  bill  only  by  being  placed 
between  the  pasteboard  back  and  the  stenographer's  report,  and 
not  marked  as  an  exhibit. '^ 

Sec.  1245.  Allowance,  signing  and  record  of  bill  of  ex- 
ceptions.— If  the  exception  be  true,  or  if  it  be  not  true,  then, 
after  it  is  corrected,  the  trial  judge,  or  a  majority  of  the  judges 
composing  the  trial  court,  must  allow  and  sign  it  before  the 

'Jack  V.  Hudnall,  25  O.  S'.  255;  'Garner  v.  White,  23  O.  8.  192. 

Springer  v.  Avondale,  35  O.  S.  623.  They  can  not  be  copied  into  the 

»Bank  v.  Bank,  16  O.  170;  Ach-  record  without  a  bill.  Sleete  v  Wil- 

eson  V.  Sutliff,  18  0.  122.  Hams,  21  O.  S.  82 ;  Schultz  v.  State, 

3McGonniglev.Arthur,270.S.252.  32  0.  S.  276. 

*  Westfall  V.  Dungan,  14  O.  S.  276 ;  ^  Young  v.  State,  23  0.  S.  578. 

McHenry  v.  Carson,  41  O.  S.  224.  »  Cooch  v.  Irwin,  7  O.  S.  22. 

5  Lockwood  V.  Krum,  34  O.  S.  1 ;  ^  Bueby  v.  Finn.  1  O.  S.  49. 

McHenry  v.  Carson,  41  O.  S.  224.  "  Baker  v.  Scovill,  2  C.  S.  C.  R.  37. 

«  Wells  V.  Martin,  1  O.  S.  386;  "L.  E.  &  W.  R.  R,  Co.v.  Mackav, 

Busby  V.  Finn,  1  O.  S.  409 ;  Kerr  v.  63  O.  S.  370. 
Burns,  12  W.  L.  B.  68. 
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case  proceeds ;  or  if  the  party  excepting  consents,  within  fifty 
days  after  the  overruling  of  the  motion  for  a  new  trial,  or  from 
the  adjournment  of  the  term  at  which  the  decision  of  the  court 
when  a  motion  for  a  new  tiial  is  not  necessary;  or  in  the  absence 
of  the  trial  judge  or  judges  from  the  district  or  circuit,  on  or 
before  the  fifth  day  of  the  next  ensuing  term  of  court.^  This 
then  constitutes  the  bill  of  exceptions.^  The  trial  judge  is  not 
bound  to  sign  a  bill  of  exceptions  unless  it  be  a  true  one ;  he  is 
the  sole  judge  of  its  correctness,  and  can  not  be  compelled  to 
sign  it  where  he  denies  that  the  one  presented  is  a  true  bill.^ 
He  may  amend  the  bill  to  conform  to  the  facts,^  but  no  changes 
can  be  made  by  a  reviewing  court.^  The  signing  may  be  sus- 
pended until  the  close  of  the  trial,  when  the  party  is  entitled  to 
have  it  allowed  and  signed  within  the  time  prescribed.^  It  need 
not  be  signed  at  the  trial  term,  as  formerly,  but  within  fifty 
days  after  the  entry  of  the  judgment  as  provided  by  statute, 
and  if  the  motion  for  new  trial  is  continued  to  the  next  term 
by  consent  and  without  judgment  having  been  entered  on  the 
verdict,  the  party  does  not  lose  his  right  to  have  it  allowed,  but 
it  may  be  allowed  within  fifty  days  after  the  overruling  of  the 
motion  for  a  new  trial.*^  In  cases  where  a  motion  for  new  trial 
is  necessary,  the  complainant  includes  all  his  grounds  of  error 
therein,  and  the  error  is  then  regarded  as  arising  out  of  the 
action  of  the  court  in  overruling  the  motion  for  new  trial,  and 
the  time  within  which  a  bill  of  exceptions  may  be  taken,  setting 
forth  the  action  of  the  court,  is  computed  from  the  date  when 
the  motion  for  a  new  trial  is  overruled.®     A  bill  of  exceptions 

signed  by  one  of  three  judges  can  not  be  regarded  as  part  of 
the  record,  even  though  tne  journal  entry  recites  that  it  has 
been  made  part  thereof;^  but  if  signed  by  two  judges  it  will  be 
sufiicient.^^  It  is  not  essential  in  all  cases  that  it  be  signed  by 
the  same  judges  who  presided  at  the  trial,  unless  they  also  pre- 
sided at  the  time  the  motion  for  new  trial  was  heard  and 
disposed  of.^^ 

If  the  bill  of  exceptions  is  not  filed  within  the  proper  time 
it  can  not  be  considered  part  of  the  record.  The  statements  in 
the  bill  of  exceptions  must  control  as  to  the  date  of  the  execu- 

'  R.  S.,  Bee.  6298,  Am.  93 0.  L.  299 ;  ^ O.  Cotle,  sees.  5301 ,  5302 ;   Whitr 

O.  Code,  sec.  5302;   89  0.  L.    125;  taker's  Ohio  Civ.  Code  (4th  Rev.  ed.) 

Whittaker's    Ohio  Civ.    Code   (4th  pp.  235, 239. 

Rev.  ed.),  p.  239.  ^  Cincinnati  St.  Ry.  Co.  v.  Wright, 

•See  arOt,  sec.  1238.  540.  S.  181 ;  Weaver  v.  Ry.  Co.,  55 

3State   ex  rel.  v.  Todd,  4  O.  351 ;  O.  S.  491. 

Creager  v.  Meeker,  22  O.S.  207.  See  »  Wagner  v.  Ziegler,  44  O.  S.  59; 

ardt,  sec.  795.  Shillito  v.Thacker,  43  O.  S.  63 ;  Ran- 

*  Hyde  v.  Boyle,  89  Cal.  590 ;  26  kin  v.  Sanderson,  35  O.  S.  482. 

Pac.  Rep.  1092.  "  Bascom  v.  Parish,  18 O.  266. 

5  Smith  v.  Board,  27  O.  S.  44.  "  Wilson  v.  Giddings,  28  0. 8. 561. 

«  State  ex  rel.v.  Ilawes,  43  0. 8. 16. 
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tion,  rather  than  those  in  the  joarnal  entry  of  allowance,  espe- 
cially if  it  proves  the  joarnal  entry  to  be  antrue.'  And  if  it 
appear  that  the  bill  is  erroneous  in  that  it  does  not  contain  all 
the  evidence,  the  reviewing  court  cannot  require  it  to  be  cor- 
rected when  the  time  prescribed  by  statute  for  its  allowance 
and  execution  has  elapsed.  The  trial  court  can  neither  correct 
the  old  bill  nor  sign  a  new  one.'  It  must  be  filed  with  the 
pleadings;  and  if  the  party  filing  the  same  so  request,  it  must 
be  made  part  of  the  record,  but  not  spread  upon  the  journal; 
and  an  entry  of  the  allowance  and  signing  thereof  must  be 
entered  upon  the  journal  of  the  court  within  the  time  fixed 
for  such  allowance.'  Where  an  entry  of  allowance  has  been 
omitted,  it  may  be  supplied  by  a  nunc  pro  1/unc  order  made  at 
a  subsequent  term.^  If  not  allowed  and  signed  during  the 
progress  of  the  trial,  the  party  excepting  must  submit  the  bill 
to  the  opposite  counsel  for  examination  not  less  than  ten  days 
before  the  expiration  of  the  fifty  days  in  which  it  is  to  be  filed, 
and,  unless  the  trial  judge  or  judges  be  absent  from  the  dis- 
trict or  circuit,  the  same  shall  be  submitted  to  him  or  them 
for  signature  not  less  than  five  days  before  the  expiration  of 
the  fifty  days.  But  the  trial  judge  or  judges  may  extend  the 
time  for  signing  the  bill  for  a  period  not  exceeding  ten  days 
beyond  the  expiration  of  the  fifty  days,  which  shall  be  in- 
dorsed on  the  bill  by  the  court.' 

The  trial  judge  may  refuse  to  sign  the  bill  if  the  same  has 
not  been  duly  presented  to  opposite  counsel,  unless  consented 
to  by  them.  The  provision  for  extension  of  time  is  for  the 
convenience  of  the  court,  to  enable  the  judge  to  examine  and 
allow  the  bill,  and  not  to  enable  the  party  excepting  to  pre- 
sent it  to  opposite  counsel.'    Hence  it  follows  that  a  bill  of 

1  Bowen  ▼.  Gazlay,  8  O.  G  a  256  identified    HiU  t.  Bassett;  27  O.  & 

(1804) ;  Busby  ▼.  Finn,  1  O.  a  409.  597.  The  entry  must  show  that  it  was 

>Haberty  ▼.  State,  8  O.  Q  C.  263  allowed  as  well  as  signed.    Railroad 

(1894);  Busby  v.  Finn,  1  O.  a  409.  Ca  ▼.  Kirchner,  6  O.  a  G  211. 

*0.  Code,  sea  5802;  89  O.  I^  125;  «Bothe  ▼.  Railroad  0>.,  87  G  a 

YHiittaker^s  Ohio  Civ.  Code  (4th  Rev.  147 ;  Mitchell  v.  Thompson,  40  G  8. 

ed.),  p.  239;  Burk  v.  Railway  Ca,  26  110. 

Ga648;  Kerr  V.  State,  86 O.  a  614 ;  »0.  Ckxle,  sea  5802;  89GL.  125. 

Heffner  v.  Moyst,  40  O.  a  112.    It  •Pugh  v.  State,  8i  W.  L^  &  196: 

must  appear  that  it  was  tendered  in  61  O.  a  — ^ 
due  time  and  must  be  reasonably 
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exceptions  presented  to  the  jadge  for  signing  on  the  forty- 
second  day  after  tb0  overruling  of  the  motion  for  a  new  trial 
is  not  within  the  time,  unless  opposing  coansel  consent  to  tak- 
ing part  of  the  last  ten  days  of  the  fifty  days  for  the  examina- 
tion.^ It  is  not  necessary  to  give  notice  of  the  extension  of 
time  for  the  signing  of  the  bill  of  exceptions.'-*  If  the  bill  is  not 
presented  to  opposite  counsel  at  least  ten  days  before  the  expira- 
tion of  the  fifty  days,  and  to  the  judge  or  judges  at  least  five  days 
before  the  expiration  of  such  period,  the  judge  or  judges  have 
lost  jurisdiction  over  the  matter  and  are  without  authority  to 
sign  the  bill  of  exceptions,  or  to  extend  the  time  for  that  purpose.^ 

Sec.  1246.  Bill  of  exceptions  taken  to  ruling  of  Justice 
of  the  peace. — 

BILL  OF  EXCEPTIONS. 

P  W  1 
'      *  f  Before  C.  H.  B.,  Justice  of  the  Peace  in  and  for  the 

J  g    J         Township  of  C, County,  Ohio. 

Be  it  remembered  that  on  the day  of ,  18 — ,  the 

plaintiff  filed  his  affidavit  for  attachment  in  the  above-entitled 
action,  a  copy  of  which  affidavit  is  hereto  attached  marked 

"A,"  and  made  a  part  hereof.    And  that  on  the day  of 

,  18 — ,  the  defendant  filed  his  motion  to  dismiss  said  at- 
tachment with  an  affidavit  thereto  annexed,  a  copy  of  which 
is  hereto  attached  marked  "B,"  and  made  a  part  nereof ;  and 

that  afterwards,  on  the day  of ,  18—,  the  motion  to 

dismiss  said  attachment  came  up  for  hearing  before  said  jus- 
tice of  the  peace,  and  the  said  plaintiff  to  maintain  the  issue 
on  his  part  offered  the  evidence  of  T.  R.  W.,  J.  C.  D.,  the  de- 
fendant J.  8.  and  that  of  himself,  as  follows:  [Give  testimony.'] 

1  Gibb  ▼.TowDsend,  1  Toledo  Legal  announced,  the  trial  judge  did  not 
News,  855  (Huron  county  circoit  deem  it  his  duty  to  refuse  to  dgn  the 
court,  Scribner,  J.,  18W)l  Yet  the  bill,  nor  did  the  circuit  court  deem  it 
court  adopting  the  doctrine  just  its  duty  to  folio w  what  it  considered 
given,  stated  that  the  ruling  made  a  strict  regard  for  the  decision  of  the 
by  the  supreme  court  in  Pugh  v.  supreme  court  required  of  it.  It  may 
State,  81  W.  L.  R  195 ;  61  O.  a  — ,  be  supposed  from  the  expression 
required  it  to  regard  such  a  bill  as  "unless  the  opposite  counsel  consent 
not  having  been  filed  in  time,  but  to  the  using  the  last  ten  days  for  the 
notwithstanding  that  fact  examined  examination  of  the  bill "  that  the 
into  the  case  and  aflBrmed  the  judg-  bill  under  consideration  in  Gibb  v. 
ment  Gibb  ▼.  Townsend.  tupra.  Townsend,  eupra,  had  not  yet  been 
The  supreme  court  holds  it  to  be  the  presented  to  counsel, 
duty  of  the  trial  judge  to  refuse  to  '  McDonald  v.  McAllister,  32  Neb. 
allow  and  sign  a  bill  when  not  pre-  ^^^ ;  49  N.  W.  Rep.  377. 
sented  in  time :  but  in  Gibb  ▼.  Town-  '  Neuman  v.  Becker,  54  0.  S.  323 ; 
•end,  1  Toledo  Legal  News,  355,  in  XJpham  Mfg.  Co.  v.  Warrington,  8 
which  the  foregoing  doctrine  was  ^**'  ^®^'  ^*^' 
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The  defendant  thereupon  introduced  the  following  testi- 
mony :  [give  testimony]^  and  the  plaintifF  ofFered  the  loUow- 
ine  evidence  in  rebuttal:  [Copy  of  mndetuse.'] 

Foregoing  testimony  in  rebuttal  objected  to;  objection 
overruled;  defendant  excepted;  —  which  was  aU  the  evidence 
ofFered  by  either  partv  in  said  case.  Whereupon  said  justice 
of  the  peace  overruled  said  motion  to  discharge  and  dismiss, 
and  held  said  attachment  to  be  well  taken  out  and  in  full  force 
and  virtue,  to  which  opinion  and  ruling  of  said  justice  upon 
said  motion  to  discharge  said  attachment,  and  to  his  holding 
said  attachment  to  be  good,  said  defendant  then  and  there 
excepted  and  prays  said  justice  to  si^n  and  seal  this  his  bill 

of  exceptions,  which  is  accordingly  done,  on  this day  of 

,18—. 

0.  H.  B.,  J.  P.    [Seal.] 

Sec.  1347.  BUI  of  exceptions  in  conrt  of  common  pleas 

(or  circuit  court). — 

Franklin  County,  Ohio,  Conrt  of  Common  Pleas  [or,  Circuit 

Court]. 
J,  F.,  Plaintiff, ) 

vs.  V  Bill  of  Exceptions. 

RH.  ) 

Be  it  remembered  that  at  the  trial  of  this  cause  at  the , 

18 — ,  term  of  said  court,  before  the  Hon. ,  judge  [<w, 

judffes]  of  said  court  of ,  the  plaintiff,  to  maintain  the  issues 

on  his  part  to  be  maintained,  onered  as  witnesses  the  follow- 
ing persons,  who  testified  as  follows:  [Plaintif'^s  ieeUmony, 
ivtth  exceptions  noted.^ 

Thereupon  the  plamtiff  rested. 

And  the  defendant,  to  maintain  the  issues  on  his  part,  of- 
fered as  witnesses  the  following  persons,  who  testified  as  fol- 
lows :  [Defendunfe  testimony,'] 

The  foregoing  is  all  the  testimony  offered  by  either  party. 

And  thereupon  defendants  rested.  And  thereupon  plaint- 
iff [or,  defendant]  made  the  following  requests  to  coarge, 
which  were  refused:  [State  them.']  Thereupon  the  court 
charged  the  iury  as  follows:  [Copy  entire  charge.] 

The  jury  thereupon  retired  for  deliberation,  and,  after  due 
consideration,  returned  the  following  verdict:  [Ccpy  verdict.] 

Whereupon  the  court  gave  judgment  for  the  plaintiff,  as 
appears  of  record  in  the  cause;  and  thereupon  the  defendant 
filed  a  motion  to  set  aside  said  judgment  and  for  a  new  trial: 
which,  upon  consideration,  the  court  overruled,  as  also  appears 
of  recora ;  and  the  defendant  thereupon  excepted  to  the  over- 
ruling of  said  motion,  and  presented  this  his  bill  of  exceptions, 

first  to  opposing  counsel  on  the day  of ^  18-—,  and 

to  the  court  on  the dav  of ,  18—,  and  prayed  that 

the  same  be  allowed,  signed,  sealed  and  made  a  part  of  the 
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record,  which  is  accordingly  done  this day  of ,  18 — , 

and  at  the term  of  said  ooart. , 


Judge[8]  of  said  Court. 
Sec.  1248.  Finding  of  facts  and  judgment — Formal  parts. 

fC(tption.'] 

This  day  this  caase  came  on  to  be  heard  on  the  petition  of 
the  plaintifF,  the  answer  of  the  defendant,  and  the  reply  of 
the  plaintiff  thereto,  and  on  the  testimony  of  witnesses,  and 
was  argaed  by  counsel. 

And  thereupon  the  court  being  asked  to  separately  state  its 
findings  of  facts  and  its  conclusions  of  law  in  this  case,  the 
court  thereupon  finds  from  the  testimony  as  the  facts  in  this 
case,  the  following:  J[StatemerU  of  facta.'] 

The  court  finds  as  conclusions  of  law  that  [atcUement  of  wnr 
elusions  of  law.] 

It  is  tnerefore  considered  and  adjudged  by  the  court  that 
said  defendant  go  hence  without  day  and  recover  of   the 

f)Iaintiff  his  costs  herein  expended,  to  which  conclusions  of 
aw,  upon  said  findings  of  racts,  the  plaintiff  by  his  counsel 
at  the  time  excepted. 

See.  1249.  BUI  of  exceptions  by  prosecuting  attorney  in 
criminal  cases. — 

BILL  OF  BXOBPTIONS. 

Court  of  Common  Pleas, County,  Ohia 

The  State  of  Ohio  ) 

vs.  >   Indictment  for 

A.  8.  j 

Be  it  remembered  that  on  the day  of ^  18 — ^  being 

one  of  the  davs  of  the  January  term  in  said  vear  of  the  court 

of  common  pleas  of county  and  state  of  Ohio,  and  being 

the  ^7  on  which  this  cause  was  set  for  trial  before  Hon. 

,  judge  of  said  court,  presiding,  a  jury  was  impaneled  and 

sworn  tol;ry  the  issue  in  said  case ;  and  on  said  trial,  to  main- 
tain the  issue  upon  the  part  of  the  state  of  Ohio,  the  prosecut- 
ing attorney  called  a  number  of  witnesses,  to  wit,  in  numbei 
twenty-two,  who  were  each  duly  sworn  and  examined  before 
said  court  and  jury.    ICopy  eoiaence.] 

And  the  defendant,  to  maintain  the  issue  on  his  part,  called 
as  witnesses  the  following  [names  of  witnesses]^  whose  testi- 
mony is  as  follows:  [Copy  emdence.] 

And  thereupon  the  plaintiff,  further  to  maintain  the  issues 
on  its  part,  called  a  number  of  witnesses,  who  were  duly 
sworn  and  examined  in  rebuttal,  and  thereupon  the  state 
rested. 

The  foregoing  is  all  the  evidence  offered  by  either  side. 
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And  the  ooart  and  jury  having  heard  all  the  evidence  given 
or  offered  by  either  side  apon  the  trial  of  the  case,  and  at  the 
close  of  the  testimony  ana  before  the  argument  of  the  re- 
spective counsel  the  prosecuting  attorney  asked  the  court  to 
give  the  following  cnar^es  to  the  jury,  each  of  which  the 
court  refused  to  give,  and  to  each  of  which  refusals  the  prose- 
cuting attorney  then  and  there  excepted,  to  wit:  [Capy  of 
charges  ref'used.'] 

And  the  court  then  charged  the  jury  upon  said  point  and 
subject  as  follows,  to  wit,  after  having  first  explained  to  the 
jury  the  different  grades  of  criminal  homicide  and  the  char- 
acter and  amount  of  proof  required  to  establish  either  and 
each  of  such  grades,  as  well  ^  the  offense  of  assault  and  bat- 
tery, etc. :  [Copy  of  charge  given.'] 

To  the  giving  of  which  charge  the  prosecuting  attorney  for 
the  state  of  Ohio  objected,  but'  the  court  overruled  said  ob- 
jection and  gave  saia  charge  to  the  jury,  to  which  giving  of 
said  charge  and  overruling  of  said  objection  the  prosecuting 
attorney  at  the  time  excepted. 

And  this  was  all  the  instructions  and  charges  that  the  court 
gave  to  the  jurv  upon  the  'subject  asked  by  the  prosecuting 
attorney,  and  the  subject  embraced  in  the  charge  of  the  court 
aforesaid. 

Whereupon  the  jury  retired  for  deliberation  and  returned 
a  verdict  against  the  defendant  in  the  words  and  figures  fol- 
lowing, to  wit:  [Copy  of  verdictJ] 

A  true  copy  of  the  indictment  in  said  cause  is  hereto  at- 
tached, marked  "Exhibit  A,"  and  is  made  a  part  hereof,  and 
is  in  the  words  and  figures  following,  to  wit:  [Copy  of  in- 
dicimentJ] 

And  now  the  prosecuting  attorney  presents  this  his  bill  of 
the  several  exceptions  by  him  taken  m  the  manner  and  at  the 
times  above  set  forth,  and  prays  that  the  same  be  allowed, 
signed,  sealed  and  made  part  oi  the  record,  which  is  accord- 
ingly done  this day  of j  18 — . 

D.  W.  0.,  • 

[Seal.']  Judge  of  the  Court  of  Common  Pleas  of 

County,  Ohio. 

NOTB. — A  copy  of  the  journal  entrieB  should  accompany  the  bill 

Sec.  1360.  New  trial  defined^  and  objects. — A  new  trial 
is  a  re-examination,  in  the  same  court,  of  an  issue  of  fact, 
after  a  verdict  by  a  jury,  a  report  of  a  referee  or  master,  or 
a  decision  of  a  court ;  and  the  former  verdict,  report  or  de- 
cision will  be  vacated,  and  a  new  trial  granted,  on  the  appli- 
cation of  the  party  aggrieved.^  The  purpose  of  the  new  trial 
is  the  correction  of  any  errors  or  other  prejudicial  matters 

1 0.  Code,  sec.  5800. 
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ooourring  daring  the  trial.'  The  complaining  party  mast  ex- 
haust his  remedy  in  the  trial  ooart  by  filing  his  motion  before 
he  can  ask  a  reviewing  ooart  to  consider  the  errors  of  which 
he  complains.  The  coart  of  last  resort  will  not  review  alleged 
errors  by  petition  in  error  until  a  ruling  has  been  obtained 
upon  the  motion'  and  an  exception  taken  thereto.^  A  new 
trial  should  not  be  granted  upon  mere  technical  grounds 
where  substantial  justice  has  been  done.^  The  motion  is  ad- 
dressed to  the  sound  discretion  of  the  court ;  and  where  a  new 
trial  is  allowed,  the  judgment  so  rendered  cannot  be  reversed 
for  error  in  such  allowance.*  The  causes  for  which  new  trials 
may  be  granted  are  shown  in  the  succeeding  sections. 

See.  1351.  Motion  for  new  trials  when  necessary. —  A 
motion  for  a  new  trial  is  necessary  where  it  is  sought  to  cor- 
rect errors  which  are  not  apparent  on  the  face  of  the  record.* 
It  is  an  essential  prerequisite  to  the  prosecution  of  proceed- 
ings in  error,  as  it  serves  the  purpose  of  arraigning  the  errors 
committed  during  the  progress  of  a  trial,  with  the  assistance 
of  a  bill  of  exceptions,  bringing  them  upon  the  record.^  These 
errors  are  such  as  the  code  provides  may  be  excepted  to,*  as 
misdirection  of  the  court,*  or  that  the  verdict  of  the  jury  or 
finding  of  the  court  is  against  the  law  and  tlie  evidence,'*  or 
in  the  admission  or  rejection  of  testimony."  It  has  been  held 
in  Ohio,  however,  that  when  the  error  complained  of  is  in  the 
admission  or  rejection  of  evidence  a  motion  for  new  trial  is  un- 
necessary.'^  These  errors  are  considered  by  the  authorities  to 
have  been  waived  in  the  absence  of  a  motion  for  new  trial.'^  It 
follows,  therefore,  that  where  the  facts  appear  of  record,'*  and 

'Seifrath  y.  State,  35  Ark.  412.  'O.'  Code,  sec.  6301,  as  amended 

*  Jones  V.   Hayes,    36  Neb.  626 ;   89  0.  L.  124-6. 

Smith  V.  Spaulding,  34  Neb.  128;  « Id.;  Young  v.  King,  33  Ark.  745; 

Brown  v.  Coal  Co.,  48  O.  S.  542;  34  Higgins  v.  Lee,  16  111.  495. 

O.  S.  128.  "  0.  Code  see.  5301 ,  as  amended  89 

3  Foster  v.  Robinson,  6  O.  S.  94.  O.  L.  124-5;    Volmer  v.  Stagerman, 

*  Buck  V.  Waddle,  1  0.  357;  Bosh  25  Minn.  234;  Randall  v.  Turner,  17 
V.  Critchfield,  6  0.  109.  O.  S.  262;  Westfall  v.  Dungan,  14 

*  Conard  v.  Runnels,  23  O.  S.  601 ;  O.  S.  276 ;  Randall  v.  Turner,  17  O. 
Smith  v.  Board,  27  0.  S.  44 ;  Jaspers  S.  262. 

v.  Mallon,  11  W.  L.  B.  166.  "  O.  Code,  sec.  6301 ;   Fowler  y. 

•Brown   v.  Mott,  22  O.  S.   149;  Young,  19  Kan.  150 ;  Racer  v.  Baker, 

Racer  v.  Baker,  113  Ind.  177;  Har-  113  Ind.  177. 

rington  v.  Latte,  23  Neb.  84;  36  N.  "Earp  v.  R.  R.  Co.,  12  0.  S.  621. 

W.  Rep.  364.  «3  Thompson  on  Trials,  sec   2712, 

.  7  Brown  v.  Mott,  mpra ;  Randall  and  cases. 
V.  Turner,  17  O.  S.  262 ;  Werner  v.  '*  Bateson  v.  Clark,  37  Mo.  31 ;  Mo- 
State,  44  Ark.  127 ;  McAllister  v.  In-  Intire  v.  Mclntire,  80  Mo.  470. 
eurance  Co.,  78  Ky.  531. 
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the  questions  are  confined  to  such  as  are  apparent,  or  to  the 
pleadings,  a  motion  is  unnecessary.  Illustrative  of  this  rule 
may  be  stated  the  case  of  trial  to  the  court,  where  special  find- 
ings of  facts  and  law  are  made  separately,  where  the  parties 
complain  only  of  the  law  as  applied  to  the  facts,  making  no 
question  pf  the  sufficiency  of  the  latter.^ 

The  view  is  taken  by  some  courts  that  such  a  case  may  be 
reviewed  on  error  involving  a  consideration  of  the  sufficiency 
of  the  evidence,  upon  the  theory  that  there  is  no  reason  for 
requiring  a  court  to  pass  upon  them  a  second  time.'  But  this 
doctrine  is  not  followed  in  Ohio.  The  trial  court  must  be 
given  an  opportunity  to  re-examine  upon  a  motion  for  a  new 
trial  when  the  complaint  is  upon  the  ground  that  the  finding 
is  not  supported  by  the  evidence.'  In  fact,  the  reviewing 
court  will  look  beyond  the  finding  made.*  So  where  an  agreed 
case  has  been  submitted  to  the  court,  a  motion  for  a  new  trial 
is  unnecessary;'  or  where  a  court  refuses  to  vacate  an  order 
appointing  a  receiver ;  *  or  where  there  is  an  error  in  the  plead- 
ing;^ or  where  the  judgment  is  rendered  upon  demurrer.' 

Sec.  1262.  New  trial  for  Irregularity. —  A  new  trial  may 
be  granted  for  irregularity  in  the  proceedings  of  the  court, 
jury,  referee,  master  or  prevailing  party,  or  any  order  of  the 
court  or  referee,  or  abuse  of  discretion,  by  which  the  party 
was  prevented  from  having  a  fair  trial.'  The  irregularity  or 
misconduct  must  have  affected  the  judgment  or  improperly 
influenced  the  verdict ;  ^'  as  where  a  judgment  is  taken  upon 
a  warrant  of  attorney  without  filling  the  original  warrant  with 
the  petition.^^  The  fact  that  a  paper  improperly  went  to  the 
jury,  in  the  absence  of  fraudulent  intent,  is  immaterial ;''  and 

1  Spangler  t.  Brown,  26  O.  &  889.  &  K  Repi  451 ;  0*ConDer  ▼.  Koch.  66 

See  Thompson  on  Trials,  sec.  2715.  Ma  25S. 

>  Thompson  on  Trials,  sec.  2713.  *  O.  Ck>de,  sec.  5806^ 

*  Ide  ▼.  Churchill,  t4  O.  a  872-77 ;  >•  Armleder  ▼.  Lieberman,  88  O.  a 
Everett  ▼•  Snmner,  82  O.  a  662.   See  77. 

ante,  sea  1257.  ii  Bank  t.  Doty,  9  O.  a  505. 

*  See  ante,  sea  1248.  is  Tracy  ▼.  Card,  2  O.  a  481 :  Neff 
»  Brown  t.  Mott,  22  O.  a  149.             v.  Cincinnati,  82  O.  a  215.    It  must 

*  Mercantile  Trust  Ca  ▼.  Iron  have  been  sent  in  through  some 
Works,  4  a  C.  a  58a  trick.    Maynard  v.  Fellows,  48  N.  H. 

7  State  V.  Phares,  24  W.  Va.  657-  259.  See  Hilliard*B  N.  T.,  ^  217,  sea 
96a  28. 

'Rogen  V.  RogerH,  78  Ua.  688;  8 
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SO  where  the  judge  senrls  to  them  a  copy  of  the  statutes,  in 
the  absence  of  the  parties,  calling  their  attention  to  certain 
sections  relating  to  the  case.^  Nor  is  it  reversible  error  to 
permit  papers  not  in  the  case  to  be  taken  by  the  jury,  where 
it  does  not  prejudice  any  one ; '  and  so  with  irregularities  in 
the  selection,'  or  impaneling,*  or  swearing*  of  a  jury. 

See.  1263.  New  trial  for  mlscondact  of  Jury  or  preyall- 
log  party. — Any  misconduct  of  the  jury  or  prevailing  party 
which  affects  the  substantial  rights  of  the  unsuccessful  party 
is  the  second  ground  for  a  new  trial*  For  example,  the  sep- 
aration of  a  juror  after  a  case  has  been  submitted,  for  the 
purpose  of  drinking,^  or  conversation  with  others,  after  their 
retirement,  in  regard  to  the  case,*  will,  unless  satisfactorily 
explained,  be  ground  for  new  trial  The  presence  of  an 
ofiScer  in  the  jury  room  is  not  necessarily  a  cause  for  new 
trial,  depending  upon  circumstances.*  Jurors  must  not  make 
disclosures  of  any  personal  knowledge  they  may  have,  con- 
tradicting perrons  who  testified  in  the  jury  room,  as  it  will 
be  misconduct  warranting  the  setting  aside  of  the  verdict.^* 
A  new  trial  has  been  granted  where  the  officers  in  charge  of 
the  jury  talked  of  the  case  in  such  a  way  as  to  influence 
them."  It  is  misconduct  warranting  a  new  trial  for  a  defend- 
ant to  talk  to  a  jury  about  the  case  while  viewing  the  prem- 
ises, and  treating  them  to  beer  and  cigars  after  they  have 
made  the  view."  It  is  said  that  the  intercourse  between 
judge  and  jury  is  in  many  respects  very  confidential,  and  that 
many  things  may  pass  between  them  which  will  not  amount 
to  misconduct,  as  answering  questions,  or  delivering  papers 
to  them  accidentally  withheld. 

1  Oondolfo  y.  States  11  O.  a  114.  Porter,  82  O.  a  82a    See  State  t. 

>  Jaspers  ▼.  Mallon,  11  W.  I^  &  Boley,  17  la.  89. 

160.  »FarrerT.State,2  0.a64.   SeeSut- 

*  Page  ▼.  Danvers,  7  Met  820.  llff  ▼.  Gilbert,  8  O.  405;  11  W.  L.  B. 
«  Ferris  ▼.  People,  85  N.  Y.  120.  278 ;  Knight  ▼.  Freeport»  18  Mass.  2ia 
A  State  T.  Jones,  5  Ala.  66&  •See  article  in  11  W.  I^  R  278,  and 

*  O.  Code^  sea  5800.  cases  cited ;  Hilliard  on  New  Trials, 
7  Weis  ▼.  State,  22  O.  a  480 ;  Wright  sea  25,  p.  169. 

T.  Burchfeld,  8  O.  Oa    See  Hilliard*8  ^^  Kent  ▼.  State,  42  a  a  420.    See 

New  Trials,  p.  199,  sees.  2a,  8, 4,  eta  It  Lawrence  ▼.  Collier,  1  Cal  87. 

b  immaterial  if  a  juror  drank  during  ^^  Nelms  ▼.  State,  18  a  &  M.  600. 

progretjs  of  trial  if  this  did  not  influ-  ^^  Bender  t.  Buehrer.  1  Toledo  Legal 

ence  the   result     Railroad   Ca   t.  News,  91  (Lucas  Ckx  CL  GL,  1894). 
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Counsel  for  either  party  should  not  be  permitted  to  read 
and  comment  upon  matter  not  in  evidence  or  relevant  to  the 
issues,  if  prejudicial,  as  it  will  furnish  a  ground  for  a  new 
trial ;  ^  and  so  with  evidence  taken  at  a  former  trial.'  Any 
attempt  on  the  part  of  the  prevailing  party  or  his  attorney 
to  corrupt  a  juror,  even  though  unsuccessful,  is  good  ground 
for  a  new  trial.'  And  so  with  his  refusal  to  testify  on  cross- 
examination,^  though  not  where  the  defeated  party  was  not 
prejudiced.'  It  is  said  that  ^^It  is  singular,  indeed,  that 
almost  the  only  evidence  of  which  the  case  admits  should  be 
shut  out ; "  '  but  the  rule  adopted  by  the  weight  of  authority 
is  that  the  affidavits  of  the  jurors  themselves  cannot  be  used 
to  impeach  their  verdict,^  as  that  they  did  not  understand  the 
charge.'  While  the  weight  of  authority  seems  in  favor  of 
the  rule  of  exclusion,  there  may  arise  cases  where  justice 
will  require  an  exception  to  be  made.'  Affidavits  are  admis- 
sible to  show  that  the  verdict  as  received  and  entered,  by  rea- 
son of  a  mistake  in  drawing  it,  or  of  a  mistake  made  in  open 
court  when  it  is  received,  does  not  embody  the.  true  findings 
of  the  jury." 

See.  1254.  New  trial  for  accident  or  surprise. — Accident 
or  surprise,  which  ordinary  prudence  could  not  have  guarded 
against,  is  a  third  cause  for  a  new  trial.^^  Motions  founded 
upon  this  ground  are  addressed  to  the  sound  discretion  of  the 
court;"  and,  as  has  been  frequently  asserted,  a  judgment  will 

1  Insurance  Ckx  ▼  Cheever,  36  O.  a  D.  R  R  Ckx,  1  Toledo  Legal  Newa.  484 

801.    Ab  to  reading  from  scientific  (Butler  Ca  GL  P.,  Van  Pelt^  J.) 

works  see  Cory  ▼.  Silcox,  6  Ind.  89.  ^Holman  ▼.  Riddle,  8  O.  &  884. 

It  is  held  largely  discretionary  with  Contra^  Packard  ▼.  United  States,  1 

the  court     Legg  ▼.  Drake,  1  O.  a  la.  235. 

288.  •  Hilliard,  N.  T.,  p.  247,  sea  67. 

«  Martin  y.  OrndorflP,  23  la.  504  w  Wertz  v.  G,  H.  &  D.  R  R  Co,  1 

*  Railroad  ▼.  Porter,  82  O.  a  82a  Toledo  Legal  News,  484  (Butler  Ca, 
«  Foreman  ▼.  Railroad  Ca,  4  W.  O., Com.  PL  18d4,  Van  Pelt,  J.);  Jack- 

Lk  M.  159.  son  ▼.  Dickinson,  15  Johns.  809;  8 

ft  Burdick  ▼.  Railroad  Ca,  64  N.  W.  Am.  Dea  286 ;  Little  ▼.  Larrabee,  2 

Rep.  489  (la.,  1892).  Oreenleaf,  87 ;  11  Am.  Dea  48 ;  Prus- 

•  Hilliard*s  N.  T.,   p.    248,   citing  sell  ▼.  Knowles.  4  How.  (Miss.)  9a 
Owen  ▼.  Warburton,  1  N.  R  826.  "  O.  Code,  sea  5805. 

TFarrar  v.  State,  2  O.  a  54;  Sar-  "Isham  ▼.  Fox,  7  O.  a  820;  Cole- 
gent  V.  State,  11  O.  472:  Hulet  ▼.  man  ▼.  State,  20  Ark.  58;  Todd  ▼. 
Barnet  10  O.  459 ;  Wertz  ▼.  C.  H.  &    State,  25  Ind.  2ia 
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not  be  reversed  unless  there  has  been  a  clear  abuse  of  discre- 
tion.^ To  warrant  the  granting  of  a  new  trial  upon  this 
ground,  it  is  incumbent  on  the  applicant  to  show  accident  or 
surprise  in  reference  to  a  material  matter,  which  could  not 
be  avoided  by  ordinary  prudence,  and  that  it  actually  pro- 
duced an  injury."  It  cannot  be  granted  for  error  or  neglect  of 
counsel,'  or  because,  by  being  misled  by  a  misapprehension  of 
the  law,  he  abstained  from  offering  pertinent  testimony.* 
Failure  to  receive  notice  of  trial  is  not  such  an  accident  as  will 
warrant  the  granting  of  a  new  trial,  where  it  was  occasioned 
by  the  party's  own  neglect.*  But  where  parties  have  negotia- 
tions for  settlement  pending,  and  a  cause  is  set  down  without 
their  knowledge,  and  judgment  rendered  thereon,  it  will  be 
set  aside.*  And  so  will  a  motion  for  a  new  trial  be  granted  on 
the  ground  of  fraud.^  Cases  may  arise  where  a  party  is  sur- 
prised, as  where  a  witness  duly  summoned  absents  himself,*  or 
where  counsel  are  led  to  believe  that  a  certain  witness  of  his 
adversary  is  not  to  be  present.  But  the  fact  that  the  unsuc- 
cessful party  was  surprised  at  the  testimony  of  his  adversary's 
witness  is  not  ground  for  new  trial,*  and  so  where  a  wit- 
ness testifies  to  facts  not  testified  to  on  a  former  trial,  where 
substantial  justice  is  done.^*  It  is  essential  that  the  party  sur- 
prised make  the  necessary  objection  at  the  time,  as  it  may  be 
that  the  matter  can  be  remedied  during  the  trial,  or  that  the 
trial  may  be  continued.^^  The  motion  upon  this  ground  must 
clearly  assign  the  nature  of  the  accident  or  surprise,  and  be 
accompanied  by  affidavits  showing  the  merits. 

Sec.  1355.  New  trial  for  excessive  damages. —  Anew  trial 
should  be  granted  where  excessive  damages,  appearing  to  have 
been  given  under  the  influence  of  passion  or  prejudice,  have 

1  Nooney  ▼.  Mahoney,  80  CaL  226u  <  Griffin  ▼.  O'Neil,  47  Kan.  116;  27 

'Chicago  &  G.  K  Ry.  Ca  ▼.  Vo8-  Pac  Kept  82«. 

hurgh,  45  III  811 ;  How  v.  Bodman,  •  Mitchell  t.  Knight^  7  a  G  a  204. 

I  DisD.  116;  EndreBs  ▼.  Nelp^  1  Disn.  ? Hayward  t.  Calhoun,  2  (X  &  ltt4 ; 

411.  Fackler  ▼.  Relief  Society,  5  W.  L.  K 

*  How  T.  Hodman,  aupra;  Endrees  853. 

V.  Nelp,  8upra;  Barrow  t.  Jones»  IJ.       •  Pilots  eta  Ga  t.  Chapman,  11  CkU 

J.  Manh.  470;  Dame  v.  Dame^  88  161. 

N.  H.  429,  484;  Handy  t.  Davis^  88       « Bingham  ▼.  Walk,  128  Ind.  164. 
N.  H.  41 1  10  stjtes  ▼.  McKibben,  2  a  a  68& 

*  Fergnson  t.  Gflbert^  16  a  a  8a      ^^  Wait  ▼.  Maxwell,  6  Pick.  217  j 

Jackson  v.  Davisi,  5  Cow.  138, 
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been  awarded.^  The  amount  mast  be  so  large  as  to  evince 
prejudice,  partiality  or  coruption.*  While  courts  move  with 
great  caution  in  setting  aside  verdicts,  especially  on  account 
of  excessive  damages,  yet  where  they  are  obviously  exorbitant 
there  should  be  no  hesitation;'  and  where  in  such  cases  anew 
trial  has  been  refused,  the  judgment  will  be  reversed  unless  a 
remittitur  be  entered  for  the  excess.*  The  court  may  in  fact 
make  remittitur  of  the  excess  the  condition  of  refusing  a  new 
trial,  which  will  not  be  held  to  be  error.* 

Sec.  1256.  New  trial  for  error  In  assessment  of  recov- 
ery,—  A  new  trial  will  be  granted  where  there  has  been 
'<  error  in  the  assessment  of  the  amount  of  recovery,  whether 
too  large  or  too  small,  when  the  action  is  upon  contract,  or 
for  the  injury  or  detention  of  property."  •  Where  judgment 
has  been  rendered  for  a  larger  sum  than  was  due,  the  error 
may  be  corrected  by  remitting  the  excess,  even  after  the  peti- 
tion in  error  has  been  filed.^ 

Sec.  1257.  New  trial  when  verdict  or  Judgment  contrary 
to  evidence  and  law. — A  new  trial  may  be  had  where  the  ver* 
diet,  report  or  decision  is  not  sustained  by  sufficient  evidence, 
or  is  C9ntrary  to  law.®  The  same  court  shall  not  grant  more  than 
one  new  trial  on  the  weight  of  the  evidence  against  the  same 
party  in  the  same  case.*  This  is  one  of  the  grounds  most  com- 
monly adopted,  and  embraces  the  verdict  of  the  jury,  report 
of  the  master  or  referee,  and  the  decision  of  the  court  with- 
out the  intervention  of  a  jury.  And  yet  there  is  danger  of 
conflict  between  court  and  jury;  and  unless  courts  rigidly  re- 
frain from  interfering  with  the  verdict  unless  manifestly 
against  the  evidence,*  they  will  usurp  the  functions  of  the 
latter.  Courts  should  therefore  rarely  undertake  to  decide 
upon  the  weight  >r  eifect  of  evidence,  and  should  do  so  only 
where  the  verdi  c  is  clearly  wrong,  and  not  when  there  is 
a  mere  difference  of  opinion.^*    A  new  trial  should  be  granted 

1 0.  Code,  sec.  5805^  A  verdict  for  personal  injuries  should 

s  Simpson  ▼•  Pitman*  18  iX  865;  not   be   set   aside   unless  the  jury 

Fisher  ▼•  Patterson,  14  O.  418.  abused  its  discretion.    Schneider  v. 

*  Railway  Ckx  ▼.  Slusser,  19  O.  a  157.  Hosier,  21  O.  a  98. 

«  Lear  y.  McMillan,  17  O.  a  464.  *  O.  Code,  sea  5805. 

ft  Pendleton  St  K.  Ca  ▼.  Rahmann,  ?  Doty  ▼.  Regour,  9  O.  a  5d6. 

220.a446;  Douglas  ▼.  Day,  28  O.  a  •  O.  Code,  sec.  5805. 

175;    Durreil  ▼.  Carver,  9  O.  a  72;  ^Breese  ▼.  State,  12  O.  a  146. 

Durrell  v.  Boyd,  2  Disney, 468 ;  Ryan  ^  McGatrick  ▼.  Wason,  4  O.  a  5oO; 

▼.  Say  en,  1  Toledo  Legui  Mews,  264.  Uemmgton  t.  Harrington,  8  O.  507; 

»R.  S.,  sec.  630(),  ainendea  93  O.  L.  217. 
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where  it  is  clear  that  material  uncontradicted  evidence  has 
been  disregarded  which  would  have  required  a  different  ver- 
dict. A  decision  or  finding  of  the  court  is  entitled  to  the 
same  consideration  as  a  verdict,  and  will  not  be  set  aside  un- 
less clearly  erroneous.^  Neither  finding  of  court  or  jury  can 
be  reviewed  on  error  upon  the  ground  that  it  is  against  the 
evidence,  unless  there  has  been  a  motion  for  a  new  trial  which 
has  been  overruled  and  an  exception  taken.'  A  judgment  of 
an  intermediate  reviewing  court,  reversing  the  trial  court  in 
overruling  a  motion  for  a  new  trial  and  remanding  the  cause, 
will  not  be  disturbed  where  it  appears  that  the  evidence  was 
conflicting  as  to  a  material  point  in  issue.' 

Sec.  1258.  New  trial  for  newly-discovered  evidence.— 
Newly-discovered  evidence,  material  to  the  party  applying, 
which  he  could  not,  with  reasonable  diligence,  have  discov- 
ered and  produced  at  the  trial,  is  ground  for  a  new  triaL^ 
It  is  said  that  motions  of  this  character  should  be  scrutinized 
very  closely.  After  the  trial  of  a  case  it  is  a  very  easy  mat- 
ter to  discover  new  evidence  and  to  see  what  ought  to  have 
been.  The  evidence  should  be  of  the  most  satisfactory  char- 
acter.' Motions  upon  this  ground  therefore  rest  in  the  dis- 
cretion of  the  court,  and  cannot  be  reviewed  unless  there  has 
been  an  abuse  of  discretion.'  And  yet  the  code  affords  ample 
opportunity  to  the  complainant,  by  extending  the  time  within 
which  a  motion  may  be  made  upon  this  ground.''  But  the 
mover  must  have  been  vigilant  in  discovering  evidence  before 
the  trial  ceases,  as  the  law  does  not  encourage  the  granting  of 
new  trials  except  for  substantial  reasons.'  There  are  certain 
well-defined  rules  governing  motions  made  under  this  head. 
The  newly-discovered  evidence  must,  when  considered  with 

French  v.  Millard,  2  O.  &  5»;  Aber-  ^  O.  Code,  sec.  6801. 

nethy  ▼.  Bank,  5  O.  &  ^6.  *  Callahan   ▼.    Caffarata,    89   Ma 

1  Merrick  ▼.  Boury,  4  O.  &  00;  In-  186;  People  ▼.  Sackett,  14  Mich.  82a 

surance  Ca  ▼.  BoUmeyer,  5  O.  a  107.  •  Smith  ▼.  Bailey,  26  O.  a  1. 

*  Westfall  ▼.  Dungan,  14  O.  a  276 ;  7  q.  Code,  sea  5897.    See  sea  1268, 

Ide   ▼.    Churchill,    14    O.    a    872;  post 

Turner  ▼.  Turner,  17  O.  a  449 ;  Ran-  *  Fitzgerald  ▼.  Brandt,  86  Neh.  688 ; 

dall  ▼.  Tamer,  17  O.  a  262;  Kepner  Searlee  ▼.  State,  6  O.  C.  C.  882;  Suth- 

V.  Snively,  19  O.  296.  erlin  v.  State,  108  Ind.  88a 

«  Woolen  Mills  Ca  v.  Titus,  85  O.  a 

25a 
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that  produced,  require  a  different  verdict  or  finding.^  The  mo- 
tion will  not  be  granted  where  the  newly-discovered  evidence 
is  merely  cumulative,'  and  will  ordinarily  be  refused  where 
the  evidence  merely  impeaches  the  credit  or  character  of  a 
witness,'  though  in  exceptional  cases,  where  it  is  of  such  a  con- 
trolling character  as  to  require  a  different  verdict,  it  has  been 
admitted.^  The  motion  should  be  accompanied  with  an  affi- 
davit that  he  could  not  discover  the  evidence  by  the  exercise 
of  due  diligence,  giving  the  names  of  the  witnesses,  and  the 
newly-discovered  facts.*  When  a  review  of  the  action  of  the 
trial  court  in  overruling  the  motion  is  sought,  the  bill  of  ex- 
ceptions should  contain  the  newly-discovered  testimony  so  far 
as  it  may  have  been  before  the  lower  court. 

Sec.  1259.  New  trial  for  errors  of  law. —  A  new  trial  may 
be  granted  for  any  error  of  law  occurring  at  the  trial  and 
estcepted  to  by  the  party  making  the  application.*  The  mat- 
ters embraced  under  this  provision  are  decisions  or  rulings 
made  in  the  progress  of  the  trial  in  the  admission  or  exclusion 
of  evidence,  and  in  charging  the  jury,  probably  sufficiently 
discussed  elsewhere.^  A  judgment  will  not  be  reversed  be- 
cause of  the  admission  of  improper  evidence,  unless  it  has 
caused  substantial  prejudice,*  though  a  new  trial  should  be 
granted  where  it  has  been  clearly  prejudicial.*  The  same  rule 
is  applicable  to  the  rejection  of  testimony.  The  rejection  of 
cumulative  evidence  may  be  immaterial;^*  but  the  non-admis- 
sion of  competent  evidence  will  be  sufficient  to  warrant  a  new 

1  Railroad  Co.  v.  Long,  24  O.  a  133;  3  Ind.  App.  89;  Stockes  ▼.  Monroe, 

Fleet  ▼.  Hollenkam,  18  B.  Mon.  219;  86  Cal.  8da 
Ludlow  ▼.  Park,  4  O.  7.  *  Bailey    ▼.   State,    86    NeK    808 : 

a  Reed  ▼.  McGreen,  5  O.  875 ;  Per-  Parker  v.  Hardy,  24  Pick.  124 ;  Qreen- 

rin  V.  Insurance  Ckx,  110. 147;  Howe  leaf  v.  Grounder,  84  Me.  50-1 ;  Tap- 

▼.  Bodman,   1  Dian.    115;   Hurd  v.  pin  v.  Clark,  32  Conn.  867 ;  Boggs  v. 

French,   1  C.  a  C.  R  865 ;   Hill  ▼.  Lynch,  22  Miss.  56a 
Helman,  83  Neb.  735 ;  Stevens  V.  Hey,        *  Moore  v.   Coatee,  85  O.  a   188; 

15  O.  a  813;  Jackson  v.  Swope,  88  Leonard  ▼.  Schuler,  84    Misa  475; 

N.  R  Rept  909  (Ind.,  1893).    See  Hill-  Hughes  v.  People,  116  III.  88a    See 

iard's  N.  T.,  p.  499,  sea  la  Thompson  on  Trials,  sea  2762. 

•Jackson  v.  Swope,  33  N.  R  Rep.        «0.  Code,  sec,  5805, 
909  (Ind.,  1893);  Christ  ▼.  People,  8       7See  ante,  sea  1242. 
Colo.  394;  Fist  v.  Fist,  82  Paa  Rep.        «  Whitman  v.  Keith,  180.  a  184 
719  (Cola,  1893);  Keith  t.  Knoche,        ^Bank  v.  Carson,  30  NeU  104;  Doe 

48  III.  Appi  161 ;  Green  v.  Beckner,  v.  Pendleton,  15  O.  736. 

w  Allen  V.  Parrish.  3  O.  107. 
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trial  where  it  would  have  changed  the  verdict.'  It  is  not 
necessarily  error  for  the  court  to  comment  on  the  evidence,' 
though  if  the  English  rule  were  followed  it  might  be  beneficial 
rather  than  prejudicial.  A  verdict  will  not  be  disturbed  be- 
cause of  the  fact  that  the  court  charged  propositions  not  in- 
volved in  the  case,  if  not  prejudicial,'  or  for  an  omission  to 
charge  upon  any  question  arising  unless  requested  so  to  do.^ 
But  where  it  appears  from  the  whole  record  that  the  charge, 
though  correct,  might  have  been  misunderstood  by  the  jury, 
a  new  trial  should  be  granted.* 

Sec.  1260.  Form  of  motion  for  new  trial. — 

Now  comes  the  defendant  [or,  plaintiff]  and  moves  the 
court  to  set  aside  and  vacate  the  verdict  of  the  jury,  and  for 
a  new  trial,  for  the  following  errors  occurring  during  the 
progress  of  the  trial,  to  wit :  [^Specify  errors  complained  qfj  as 
in  petition  in  error  in  sec.  1276 ^  post.'] 

NOTB— See  ante,  sees.  1260, 1251. 

Sec.  1261.  Ganses  for  which  new  trial  not  granted. —  A 

new  trial  will  not  be  granted  on  account  of  the  smallness  of 
damages,  in  an  action  for  an  injury  to  the  person  or  reputa- 
tion, nor  in  any  other  action  where  the  damages  equal  the 
actual  pecuniary  injury  sustained. ^  This  section  has  been  re- 
pealed.* 

Sec.  1262.  Application  for  new  trial  made  by  motion.— 

The  application  must  be  made  by  motion,  upon  written 
grounds,  filed  at  the  time  of  making  the  motion,  for  any  of 
the  causes  enumerated  by  the  code.^  It  must  be  sustained  by 
affidavits  or  depositions,  showing  their  truth,  and  may  be  con- 
troverted by  affidavits  or  depositions."  The  motion  may  be 
made  by  both  parties  to  an  action.*  Allegations  of  fact  in  a 
motion  not  supported  by  the  record  nor  made  part  of  the  bill 
of  exceptions  cannot  be  considered.^®  Nor  can  the  refusal  of 
a  new  trial,  where  no  reasons  assigned  therefor  are  alleged  in 
the  motion,  be  considered ;"  nor  will  a  motion  be  granted  to  let 

1  Kan  ▼.  Johnson,  6  O.  87 ;  Black-  ^  o.  Code,  sec.  5805. 

bum  ▼.  Lane,  8  O.  81,  84.  *  O.  Code,  sea  5808 ;  Binsham  v. 

«  Abrams  v.  Wills,  6  O.  164.  Walk.  128  Ind.  164 

*  Schneider  ▼.  Hoeler,  21  O.  a  9a  *  Brainard  ▼.  Lane,  26  O.  a  6HS. 

4  Jones  ▼.  State,  20  O.  84 ;  Maynard  ^^  Waggoner  v.  State,  80  O.  &  570. 

V.  Fellows,  48  N.  H.  255.  "  Hoffman  ▼.  Gordon,  15  O.  d  2i2: 

»  White  ▼.  Thomas,  12  O.  a  812.  Westfall  ▼.  Dungan,  14  U  a  1^6; 

SQ.  Code,  sec  5806.  McOonnigle  ▼.  Arthur,  27  O.  a  MKe. 

♦93  0.  L.  217. 
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in  technical  defenses.^  The  motion  most  specifically  point  out 
or  enumerate  the  causes,  so  that  both  trial  and  reviewing  court 
may  see  the  errors  complained  of.' 

See.  1263.  Motion  should  be  made  when. — The  application 
for  a  new  trial  must  be  made  at  the  term  the  verdict,  report 
or  decision  is  rendered,  within  three  days  after  the  rendition 
thereof,  unless  the  party  is  unavoidably  prevented  from  filing 
the  same  within  such  time.  If  made  upon  the  ground  of 
newly-discovered  evidence,  it  may  be  made  within  a  year  after 
final  judgment.'  It  has  been  held  that  this  provision  is  man- 
datory, and  that  the  court  is  powerless  to  extend  the  time/ 
Some  courts  construe  the  term  ^^  unavoidably  prevented  "  so  as 
to  allow  the  motion  to  be  made  after  term,  but  others  hold 
that  it  must  be  made  at  the  term,^  which  is  the  practice  in 
Ohio.*  Where  one  of  the  three  days  is  a  Sunday  it  is  counted, 
unless  it  is  the  last  of  the  three  days,  when  it  is  excluded.* 

Sec.  1264.  Application  for  new  trial  after  term. —  An  ap- 
plication for  a  new  trial  may  be  made  when  the  grounds 
therefor  could  not  have  been  discovered  before  but  have  been 
discovered  since  the  term  at  which  the  verdict,  report  or  de- 
cision was  rendered  or  made,  by  a  petition,  filed  as  in  other 
cases,  but  not  later  than  the  second  term  after  discovery,  upon 
which  summons  shall  issue.  The  facts  stated  in  the  petition 
will  be  considered  denied  without  answer.^  The  case  should 
be  placed  on  the  trial  docket,  and  the  witnesses  examined  in 
open  court  or  their  depositions  taken,  as  in  other  cases.  Such 
a  petition  must  be  filed  within  a  year  after  the  final  judg- 
ment.' It  is  well  settled  that  when  made  on  the  ground  of 
newly -discovered  evidence,  the  motion  should  be  accompanied 
with  the  affidavit  of  the  witness  by  whom  the  alleged  facts 
can  be  proved.'    The  applicant  must  also  show  that  he  has 

1  Bush  ▼.  Critchtield  5  0. 109.  » Ex  parte  Holmes,  21  Neb.  824. 

>  Ooletuaa  ▼.  Gilmore,  49  CaL  840 ;  See  State  v.  Hughes,  86  Kan.  682l 

Marbourg  ▼.  Smith,  11  Kan.  554    As  •  liarkward  ▼.  Donate  21  O.  &  637. 

to  what  should  be  stated,  see  Thomp-  ?  Q.  Code,  sec.  6809 ;  Thompson  od 

son  on  Trials,  sea  2759  and  cases  Trials,  sec.  2764 

cited.  "  O.  Code,  sec.  5809. 

SO.  Code,  sees.  5807,  5809.  *  Aztell  ▼.  Warden,  7  NeK  18B-9; 

^  MuDouald  t.  McAllister,  82  Nebw  8  Graham  A  W.  on  N.  T.  1021 ;  Cum- 

01» ;  Aultmao  v.  Leahy,  2^  r<leu  2&i§ ;  mins  t.  Walden,  4  Blaokt  80a 

UaTis  ▼.  SttLie,  81    Neb.  )54tt,  244;  *  Chicago    Label    &  Box    Co.  v. 

liruu  V.  fJraig,  08  Ino.  561.  Washburn,  15  O.  C.  C.  510 ;    R.  S. 

4XA, 
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used  due  diligence  by  stating  the  facts  constituting  the  dili- 
gence, showing  the  time,  place  and  circumstances  under  which 
inquiries  were  made.^  The  sufficiency  of  the  application  or 
petition  under  this  provision  may  be  tested  by  a  demurrer.^ 

Sec.  1265.  Limitation  In  error  proceedlng^s.-'The  com- 
mencement of  a  proceeding  in  error  within  the  time  prescribed 
by  law  is  essential  to  clothe  the  reviewing  court  with  juris- 
diction to  hear  and  determine  the  same,^  and  the  limitation 
within  which  such  proceedings  must  be  brought  is  within  four 
months  after  the  rendition  of  the  judgment  or  final  order  com- 
plained of.*  All  the  papers  which  are  necessary  to  be  filed  with 
the  petition  in  error  must  all  be  filed  within  the  statutory 
period  in  order  that  the  proceedings  may  be  properly  com- 
menced.^ 

See.  1265a.    Same— Commencement  of  proceeding:  In 

error, — Proceedings  to  reverse  a  judgment  are  as  truly  adver- 
sary in  their  character  as  an  original  action ;  they  constitute  a 
distinct  suit  between  the  parties,  resulting  in  a  judgment.  The 
direct  requirement  of  the  statute  is  that  they  should  be  insti- 
tuted or  commenced  by  petition  filed  in  the  proper  court,  and 
that  summons  be  thereupon  issued  and  served,  or  publication 
made  as  in  the  commencement  of  an  action.^  It  is  not  deemed  to  be 
commenced  upon  the  mere  filing  of  a  petition  in  error.''  The  mere 
filing  of  the  petition  in  error,  or  the  filing  of  the  petition  and 
issuing  of  a  summons  upon  it  within  the  limitation  is  ineffectual 
where  no  service  of  the  summons  is  made  upon  the  defendant 
in  error;  but  where  the  petition  is  so  filed  and  summons  is  so 
issued  upon  which  service  is  duly  obtained,  the  proceeding  is 
commenced  in  proper  time,  although  service  of  the  writ  be 
made  after  the  expiration  of  the  statutory  period.  The  service, 
when  so  made,  relates  back  to  the  date  of  the  writ  and  completes 
as  of  that  date  the  commencement  of  the  proceeding.*    This  is 

» Blackburn  v.  Crowder,  110  Ind.  ton,  35  O.  S.  282;  Bowen  v.  Bowen, 

127;  Toney  v.  Toney,  73  Ind.  34;  36  0.  S.  314;  King  v.  Penn,  43  O.  S. 

McCauley  v.  Murdock,  97  Ind.  229;  67. 

Hines  v.  Driver,  100  Ind.  315.  *0.  Code,  sec.  6723,  amended,  93 

•Brock  V.  Becker,  6  W.  L.  B.  755 ;  O.  L.  394. 

Hines  v.  Driver,  tupra;  Axtel   v.  *  See  sec.  1280,  post. 

Warden,    7    Neb.    188;    SuUey    v.  <*  Robinson  v.  Orr,  16  0.  S.  284;  R. 

Kuehl,  30  la.  278.  S.  6723. 

'Schooner  Marinda  v.  Dowlin,  4  'Robinson  v.  Orr,  16  0.  S.  284. 

O.  S.  500;  Little  Miami  R.  R.  Co.  v.  «  McDonald  v.  Ketchum,  53  O.  S. 

Hopkins,  19  0.  S.  279;  Railway  Co.  519,  quentioning  Bowen  v.  Bowen, 

V.  Wick,  35  0.  S.  247;  Piatt  v.  Sin-  36  O.  S.  312. 
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applying  to  proceedings  in  error  the  same  rules  applicable  to  the 
commencement  of  an  action,  and  it  has  been  repeatedly  held 
that  the  provisions  relating  to  the  commencement  of  an  orig- 
inal action  are  considered  by  analogy  to  furnish  a  rule  as  to 
when  proceedings  in  error  are  deemed  commenced.^  And  an  ac- 
tion is  deemed  commenced  at  the  date  of  the  summons  which  is 
served  on  the  defendant.^  And  an  attempt  to  commence  an 
action  is  equivalent  to  the  commencement  of  an  action  when 
the  party  diligently  endeavors  to  procure  service,  and  such  en- 
deavor is  followed  by  service  within  sixty  days.'  So  an  at- 
tempt to  commence  an  action  by  filing  a  petition  in  error  and 
causing  summons  to  be  issued  and  served  which  proves  ineffec- 
tual and  is  set  aside,  will  be  equivalent  to  the  commencement  of 
the  proceeding  if  valid  service  is  obtained  within  sixty  days> 
The  mere  filing  of  a  petition  in  error,  without  causing  a  sum- 
mons to  be  issued,  is  not  an  attempt  to  commence  a  proceeding 
in  error.  To  constitute  an  attempt  and  a  diligent  endeavor  to 
procure  service  so  as  to  bring  one  within  the  saving  provisions 
of  the  code,  a  summons  must  be  caused  to  be  issued  before  the 
expiration  of  the  statute  of  limitations  governing  the  action 
has  expired.^ 

Sec.  1265b.  Same— Parties  ean  not  confer  Jurisdic- 
tion.— Parties  can  not  by  private  agreement  or  consent,  or  by 
voluntary  appearance,  confer  upon  the  court  power  to  hear  and 
determine  the  same  after  the  expiration  of  the  time  for  the 
commencement  thereof.^  A  case  will  therefore,  upon  motion, 
be  stricken  from  the  docket  if  appearance  has  not  been  entered 
by  or  summons  served  on  a  defendant  in  error,  even  where  the 
petition  has  been  placed  upon  the  docket  upon  a  motion  for 

*  0.  Code,  sec.  4988 ;  Robinson  v.  to  procure  service  and  must  procure 
Orr,  16  0.  S.  284 ;  Ross  v.  Willet,  54  it  within  the  sixty  days,  and  if  it  is 
O.  S.  150;  McDonald  v.  Ketchum,  actually  made  within  sixty  days  the 
53  O.  S.  520 ;  Bowen  v.  Bowen,  36  0.  case  is  commenced.  But  if  service 
S.  312;  Moore  v.  Chittenden,  39  0.  is  not  made  within  sixty  days,  it  is 
S.  563.  ineffectual,  and   may  be  quashed 

^  ArUey  sec.  7.  and     the     proceeding    dismissed. 

3  b.  Code,  4988.    This  provision  is   Bechthold  v.  Fisher,  9  0.  C.  C.  659. 
liberal  to   parties  acting   in  good       *  Ross  v.  Willet,  54  0.  S.  150. 
faith  and  who  are  diligent  in  en-       ^B.  &  0.  R.  R.  v.  Ambach,  55  0. 
deavoring  to  procure  service.    But  S.  553. 
the  party  masib  diligently  endeavor      ^  King  v.  Penn,  43  0.  S.  57. 
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leave  to  file  the  petition  in  error,  unless  the  plaintiff,  by  amend- 
ment of  the  petition,  allege  facts  upon  which  issue  may  be 
joined,  showing  that  he  is  within  the  saving  clause  of  the  stat- 
ute as  to  disabilities.^ 

Sec.  1265c.  Same— Trial  had  under  belief  that  pro- 
ceedings was  properly  commenced.— Where  a  petition  in 
error  has  been  filed  within  the  period  of  limitation  and  both 
parties  have  proceeded  with  the  preparation  of  the  case  for  final 
hearing,  in  the  belief  that  the  proceeding  has  been  duly  com- 
menced and  is  actually  pending,  the  defendant  in  error  is 
estopped,  after  appearing  and  submitting  the  case,  either  upon 
oral  argument  or  printed  briefs,  to  question  the  jurisdiction  of 
the  court  either  of  the  parties  or  subject-matter,  upon  the  ground 
that  no  summons  in  error  was  issued  or  served.^  Any  other 
rule  of  practice  would  enable  parties  to  trifle  with  the  court,  by 
first  requiring  it  to  hear  the  case  upon  its  merits,  and  then 
turning  around  and  denying  its  jurisdiction.^ 

Sec.    1265d.     Same  — Filing:    petition    in    error.— In 

cases  where  leave  is  granted  to  file  a  petition  in  error  in 
the  supreme  court,  it  becomes  important  to  know  whether  or 
not  it  is  necessary  that  the  petition  should  be  formally  in- 
dorsed as  filed  by  the  clerk,  when  it  has  been  deposited  witli 
him  at  the  same  time  the  motion  was  filed.  If,  at  the  time 
of  depositing  the  motion  for  leave  and  other  papers,  includ- 
ing the  petition  in  error,  with  the  clerk,  the  necessary  ar- 
rangements have  been  made  with  the  clerk  to  have  the  petition 
filed  when  leave  is  granted,  and  the  clerk  should  fail  to 
formally  indorse  and  file  the  same,  an  objection  that  there 
should  have  been  a  distinct  act  of  refiling  after  leave  granted 
would  be  technical  and  unsubstantial  and  without  avail.' 
When  a  paper  is  in  good  faith  delivered  to  the  proper  ofiScer 
to  be  filed,  and  by  him  received  to  be  kept  in  its  proper  place 
in  his  oiBce,  it  is  filed.  The  indorsement  upon  it  by  the 
officer  of  the  fact  and  date  of  filing  is  but  evidence  of  such 
filing;  for,  if  the  petition  had  been  either  strung  upon  a  thread, 
laid  in  a  drawer  or  in  a  pigeon-hole,  it  would  be  filed  within 

^Bowen  ▼.  Bowen,  86  O.  S.  812;       <  Cameron  t.  Francisco,  26  O.  & 
R.  a,  sea  672a  190. 

«  King  V.  Ptnn,  43  O.  a  57.  «  Robinson  v.  Orr,  16  O.  a  286. 
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the  terms  of  the  law.^  Where  proper  arran^ments  are  made 
with  the  clerk,  therefore,  at  the  time  of  leaving  with  him  all 
necessary  papers,  including  the  petition  in  error,  the  payment  of 
the  fee,  etc.,  it  would  seem  that  the  petition  in  error,  for  the  pur- 
pose of  complying  with  the  statute  of  limitation  as  to  the  com- 
mencement oi  the  proceeding  in  error,  would  be  considered  as 
on  file  at  the  time  of  the  granting  of  leave. 

Sec.  12656.    Same— When  statute  begrins  to  run.— The 

statute  begins  to  run,  not  from  the  first  day  of  the  term  at  which 
the  judgment  sought  to  be  reversed  was  rendered,  but  from  the 
day  on  which  it  was  actually  rendered.^  A  judgment  may  be 
rendered  upon  the  coming  in  of  the  verdict,  or  the  parties  may 
delay  the  entering  of  the  same  until  the  ruling  upon  the  motion 
for  a  new  trial.  If  iudgment  is  entered  up  at  the  time  the  ver- 
dict comes  in,  the  limitation  runs  Irom  tne  entry  of  the  judg- 
ment, and  not  from  the  entry  overruling  the  motion  for  a  new 
trial,  the  latter  not  being  a  final  order.*  If  the  cause  is  tried  to 
the  court  without  a  jury,  and  iudgment  is  rendered  before  a  mo- 
tion for  new  trial  is  disposed  of,  the  time  runs  from  the  rendi- 
tion of  the  judgment,  and  not  from  the  overruling  of  the  mo- 
tion.* Where  a  demurrer  to  an  answer  is  sustained,  but  no 
judgment  is  rendered  or  order  made  which  is  definitive  in  its 
character  until  a  subsequent  term,  the  time  within  which  a 
proceeding  in  error  may  be  commenced  by  the  defendant  will 
be  computed  from  the  date  of  the  final  judgment  or  order.* 
When  an  appeal  has  been  erroneously  dismissed  in  the  lower 
court,  and  at  the  same  term  a  motion  is  made  by  the  appellant 
to  reinstate  the  case,  or,  in  effect,  to  vacate  the  order  of  dismiss- 
al, the  same  being  continued  to  a  subsequent  term  and  then 
overruled,  the  appellant  may  commence  his  proceedings  in  error 
in  the  supreme  court  within  the  time  required  by  statute  from 
the  overruling  of  the  motion.^ 

Sec.  1265L— Same— Persons  under  disability— Ag^ainst 

whom  it  runs. — The  statutes  relating  to  proceedings  in  error 
are  strictly  construed,  and,  therefore,  where  a  judgment  for  or 
against  two  or  more  parties  is  sought  to  be  reversed,  it  must  be 
commenced  against  all  of  them  within  the  limitation  prescribed 
in  order  to  confer  jurisdiction  upon  the  court  to  reverse  or  mod- 
ify such  judgment  or  any  part  of  it  as  to  either  of  such  parties.'' 
In  case  the  person  entitled  to  commence  such  proceedings  in 
error  is  under  a  disability,  such  as  an  infant,  a  person  ot  un- 
sound mind  or  imprisoned,  he  will  be  entitled  to  bring  the 
same  within  four  months  from  the  rendition  of  the  judgment 
or  final  order  exclusive  of  the  time  of  such  disability.^    While 

» Haines  v.  Lindsay,  4  0.  90,  221 ;  s  Lafferty  v.  Shinn,  38  O.  S.  46. 

Nimmona  v.  WeBtfall,  33  0.  S.  221 ;  «Ogontz  v.  Wick,  12  O.  S.  333; 

Bishop  v.  Cook,  13  Barb.  329;  King  Creighton  v.  Harden,  10  O.  S.  579 ; 

V.  Penn,  43  O.  S.  60, 61.  Bentley  v.  Dorcas.  11  O.  S.  398. 

'AVest  V.  Maddock,  16  0.  S.  418.  7  Burke  v.  Taylor,  45  O.  S.  444; 

3  Young  V.  Shallenberger,  63  O.  S.  Smetters  v.  Rainey,  14  O.  S.  287 ; 

291 ;   Collins  v.  Mansfield,  13  0.  C.  Jones  v.  Marsh,  30  0.  S.  20. 

C.  258.  « R.  S.,  see.  6723 ;  amended  93  O.  L 

*  Dowty  v.  Pepple,  58  0.  S.  395.  394. 
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the  statute  of  limitations  under  consideration  includes  married 
women  and  those  who  may  be  under  disability,  that  disability 
is  now  removed  by  statute.^ 

Where,  by  the  saving  clause  of  the  statute  of  limitations, 
the  right  to  a  proceeding  in  error  is  saved  to  one  of  the  par- 
ties against  whom  it  is  rendered,  it  inures  to  the  benefit  of 
alL'  When  the  statute  has  commenced  to  run  against  a  party 
against  whom  a  judgment  has  been  rendered,  who  dies  sub- 
sequent to  the  rendition  thereof,  his  heirs,  being  under  disabil- 
ity at  the  time  of  his  death,  which  is  not  removed  until  after 
the  expiration  of  the  limitation  against  the  ancestor,  cannot 
prosecute  proceedings  in  error;  for  it  is  the  universal  rule  that 
where  time  begins  to  run  against  the  ancestor,  it  continues  to 
run  against  the  heir,  although  the  latter  is  under  disability.' 

Sec.  1265g.  Same— Miscellaneous— Pleading  statute- 
Supplying  omission  of  party. — Pleading  the  limitation  is 
not  necessary,  as  the  question  whether. or  not  a  petition  in  error 
has  been  filed  in  time  is  determined  from  the  record;^  but  facts 
bringing  a  party  within  the  saving  clause  must  be  averred  in 
the  petition,^  and  the  petition  may  be  amended  so  as  to  bring  a 
party  within  the  statute.^  Where  the  name  of  one  of  several 
partners  plaintiff  in  error  is  omitted  by  mistake,  the  reviewing 
court  may  allow  such  person  to  be  made  a  co-plaintiff  in  error, 
even  after  the  limitation  has  expired.^  Jurisdiction  can  not  be 
questioned  by  a  defendant  in  error  on  the  ground  that  no  sum- 
mons in  error  has  been  filed,  where  both  parties  have  appeared 
to  argue  the  case.^^ 

See.  1266.  Error  in  common  pleas  court  —  Jurisdiction. 

A  judgment  rendered  or  final  order  made  by  a  probate  court, 
justice  of  the  peace,  or  any  other  tribunal,  board  or  officer  ex- 
ercising judicial  functions,  and  inferior  in  jurisdiction  to  the 

&84  O.  Ls  P^  1^  *Piatt  v.  Sinton,  85  O.  a  382;  Han- 

*  Buckingham  v.  Bank,  31 0.  S.  181 ;  over  ▼.  Sperry,  85  O.  a  244 
Wilkins  v.  PhUipe,  8  O.  49 ;  Massie  ▼.  •  Bowen  ▼.  Bowen,  86  O.  a  812L 
MatthewB,  12  O.  851  •  Seoor  v.  Witter,  89  O.  a  aia 

•  Williams  v.  Preeby terian  Society,  "  King  ▼.  Penn,  45  O.  a  57 ;  Rafl- 
1  O.  a  478;  Bartlow  t.  Kinnard,  88  road  Ca  t.  Mara»  26  O.  a  185. 

O.  a878. 
•kailway  Ga  t.  Wick,  85 O.  a  247. 
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court  of  common  pleas,  may  be  reversed,  vacated  or  modified 
by  the  court  of  common  pleas.^  This  will  include  proceed- 
ings and  final  orders  of  township  trustees  and  county  com- 
missioners in  establishing  ditches  and  roads,  and  other  boards 
exercising  similar  judicial  functions.'  An  order  of  a  justice 
of  the  peace  in  discharging  or  refusing  to  discharge  an  attach- 
ment may  be  reviewed  on  error  by  the  court  of  common 
pleas,  and  for  that  purpose  a  bill  of  exceptions  may  be  taken. 
But  the  weight  of  the  evidence  will  not  be  considered  or  the 
judgment  of  the  court  thereon  disturbed.'  But  if  there  was 
no  evidence  tending  to  sustain  the  ruling  it  may  be  reversed 
for  this  reason.^  And  so  may  a  judgment  of  forcible  entry 
and  detainer  by  a  justice  be  reviewed.*  But  an  order  of  a 
justice  overruling  a  motion  to  dismiss  an  action  is  not  review- 
able.' 

Sec.  1367.  Error  in  the  circuit  conrt  —  Jurisdiction- 
Jurisdiction  in  error  is  conferred  on  the  circuit  court  to  re- 
verse, vacate  or  modify  a  judgment  rendered  or  final  ord^r 
made  by  the  court  of  common  pleas,  or  a  judge  thereof,  for  errors 
appearing  upon  the  record.  All  errors  assigned  in  the  petition 
in  error  must  be  passed  on,  and  when  a  judgment  is  reversed 
and  remanded  for  a  new  trial  or  hearing,  the  mandate  from 
the  circuit  court  must  state  the  errors  found  upon  the  record.^ 
The  only  errors  which  may  be  assigned  in  the  circuit  court 
are  those  appearing  on  the  record  to  have  been  committed  by 
the  court  of  common  pleas.^  A  judgment  of  the  common 
pleas  court  overruling  a  demurrer  and  for  costs  thereon  or 
with  leave  to  answer  is  not  final,  and  is  not  reviewable;*  nor  is 
an  order  of  a  judge  of  such  court  made  at  chambers,^^  or  the 
refusal  of  the  common  pleas  court  to  allow  a  petition  in  error 
in  forcible  detainer  proceedings,^^  reviewable.     A  decision  of 

>  O.  Code,  sea  670a  «  Bruder  v.  Biehl,  1  O.  C.  C.  85. 

»Hafl  V.  Fuller,  46  O.  a  4M-7;  7  O.  Code,  sec.  6709 ;    amended  93 

Commiflsioners  v.  Jenkins^  19  O.  &  O.  L.  66. 

S48 ;  Fravert  v.  Finf rock,  43  O.  a  *  Evans  v.  Jones,  8  W.  L.  B.  308. 

886.    Two-mile  aflsessment  proceed-  8ee  Powers  v.  Reed,  19  0.  8. 189. 

in^s.    Lewis  v.  Laylin,  46  O.  a  664  'Hart  v.  Murray,  3  0.  C.  C.  431; 

•Seville  ^  Wagner,  46  O.  a  62;  Krausev.Stichenoth,15  0.C.C.199. 

Baer  v.  Otto,  84  O.  a  11 ;  Young  v.  "  Atwood  v.  Whipple,  5  0.  C.  C. 

Gerdes,  42  O.  a  102.  118 ;  aff  *d  in  25  W.  L.  B.  314 ;  48  0. 

4  Willic^r  y.  Bramsche,  7  O.  CL  C.  S.  308.    Common  pleas  court  does 

908.  not  mean  a  judge  of  that  court.    Id. 

•Kelly  ▼.  Nichols,  10  O.  a  8ia  "  Roth  well  v.  Winterstein,  42  0.  S. 

249. 


§  1268.]  PROCEEDINGS  IN  ERROR  IN  CIVIL  CASES.  1349 

sach  court  rendered  in  a  case  appealed  from  the  coanty  com- 
missioners/ or  from  the  probate  court  in  appropriation  pro- 
ceedings, may  be  reviewed,  the  circuit  court  not  being  con- 
fined to  the  bill  of  exceptions  taken  in  such  proceedings,  but 
may  look  into  the  entire  record.^  The  circuit  court  stands  on 
a  different  footing  from  that  of  any  other  reviewing  court  as 
to  the  determination  of  questions  of  fact.'  A  judgment  ren- 
dered by  default  before  the  expiration  of  the  answer  day  may 
be  reviewed  and  reversed.^  It  is  required  upon  application  of 
any  party  excepting  to  a  ruling  or  decision  made  by  it  during 
the  trial,  or  on  motion  for  a  new  trial,  to  find  from  the  evi- 
dence, and  state  on  the  record,  the  facts  upon  which  the  alleged 
error  arises,  or  which  may  be  material  in  determining  whether 
error  has  intervened  or  not.*  But  it  has  no  authority  to  make 
a  finding  of  facts  in  a  case  before  it  where  the  evidence  is  all 
set  forth  in  a  bill  of  exceptions,*  or  upon  a  motion  to  dismiss  a 
petition  in  error.'' 

See.  1268.  Error  In  the  supreme  court  —  Jurisdiction. — 
The  original  jurisdiction  conferred  upon  the  supreme  court  by 
the  constitution  *  is  in  quo  wcMfrcmto^  mandamusj  haheaa  corpus 
and  procedendo?  It  would  be  wholly  inconsistent  with,  and  in 
a  great  measure  destructive  of,  the  judicial  system  it  ordains, 
to  suppose  that  this  original  jurisdiction  can  be  enlarged  by 
law.  There  was  no  prohibition  against  it,  nor  was  any  neces- 
sary, as  the  court  can  only  exercise  such  powers  as  were  con- 
ferred upon  it  by  the  constitution,  or  as  the  legislature  was 
authorized  by  that  instrument  to  grant.  It  follows  that  to 
negative  the  existence  of  a  power  it  is  not  necessary  to  show 
that  it  is  forbidden  by  the  constitution.  It  is  sufficient  that 
that  instrument  neither  directly  nor  indirectly  confers  it.  It 
cannot  be  supposed  that,  by  the  general  grant  of  legislative 
power  in  the  second  article  of  the  constitution,  the  legislative 
authority  to  confer  powers  upon  courts  is  extended  beyond 
the  authority  vested  in  the  assembly  by  the  fourth  or  judicial 

I Mannix ▼. CommissioDerSi 48 0. S.  ^Williamson  v.  NickliOy  84  (X  S. 

3l0»  and  cases  cited  138. 

s  Street  Ry.  Ca  v.  Street  Ry.,  6  a  *  O.  Code,  sea  6710. 

a  a  864.  •Senff  v.  Pyle,  46  O.  a  lOa 

>Ogbom  T.  Taylor,  6  O.  a  199;  7  Railway  y.  Thurstin,  44  O.  a  626ii 

Sturgeon  v.  Hull,  8  O.  G  Q  369;  *  Art  4,  sea  3,  Const 

Street  Ry.  Ca  v.  Street  Ry.  Ca,  mprou  *  Art  4  sea  3,  Const 
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article.^  The  appellate  jurisdiction  is  such  as  may  be  provided 
by  law,2  and  such  jurisdiction  extends  only  to  those  judgments 
and  decrees  of  courts  created  and  organized  in  pursuance  of  the 
provisions  of  the  constitution.*  Jurisdiction  to  review  cases  de- 
cided by  it  may  properly  be  conferred  upon  the  supreme  court.* 

Jurisdiction  is  conferred  upon  the  supreme  court  to  reverse, 
vacate  or  modify  any  judgment  rendered  or  final  order  made  by 
the  circuit  court,  court  of  common  pleas,  probate,  or  the  superior 
court  of  any  city  or  county,  for  errors  appearing  upon  the  record.* 
The  section  of  the  Ohio  Code  allowing  prosecution  of  proceed- 
ings in  error  has  been  materially  changed,  allowing  error  to  be 
predicated  upon  a  judgment  or  final  order  made  by  a  judge  of 
the  circuit  court,  or  a  judge  of  the  common  pleas  court,  at  cham- 
bers, also  any  judgment  rendered  or  final  order  made  by  any 
insolvency  court.    The  section  as  amended  is  as  follows: 

"A  judgment  rendered,  or  a  final  order  made,  by  any  circuit 
court,  or  a.  judge  thereof,  court  of  common  pleas,  or  a  judge 
thereof,  probate  court,  insolvency  court,  or  the  superior  court,  or 
a  judge  thereof,  may  be  reversed,  vacated,  or  modified  by  the 
supreme  court,  on  petition  in  error,  for  errors  appearing  on  the 
record,  in  any  case  in  gno  vxirranto^  rtuindamuB^  hxxbeas  corpus^  proce- 
dendOj  or  in  which  is  involved  the  construction  of  the  constitu- 
tion of  the  United  States,  or  of  the  State  of  Ohio,  or  the  jurisdic- 
tion of  any  court  of  this  state,  or  the  construction  or  validity  of 
a  treaty  or  statute  of,  or  authority  exercised  under  the  United 
States,  or  in  which  the  decision  is  contrary  to  that  of  any  circuit 
court,  and  not  in  accord  with  the  previous  decision  in  the  su- 
preme court,  or  in  which  is  involved,  exclusive  of  interest  and 
costs,  the  sum  or  value  of  more  than  three  hundred  dollars;  but 
no  petition  in  error  in  such  cases,  except  as  to  the  judgment  or 
final  order  of  the  circuit  court,  or  a  judge  thereof,  or  of  the  gen- 
eral term  of  the  superior  court  of  Cincinnati,  shall  be  filed  with- 

*  Kent  V.  Mahaffey,  2  0.  S.  498.  *  Longworth  v.  Stuiges,  4  0.  S.690. 

"  Art.  4,  sec.  2,  Const.  *  O.  Code,  sec.  6710,  as  amended 

3  Logan  Branch  Bank,  Ex  parte,  91  O.  L.  278 ;  Whittaker*a  Ohio.  Civ. 

1  0.  S.  432.  Code  (4th  Rev.  ed.),  p.  493. 
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out  leave  of  the  supreme  court,  or  judge  thereof,  and  the  supreme 
court  shall  not  in  any  civil  cause  or  proceeding,  except  when  its 
jurisdiction  is  original,  be  required  to  determine  as  to  the  weight 
of  evidence;  and  on  application  of  any  party  excepting  to  a 
ruling  or  decision  of  the  circuit  court  during  the  trial,  or  on 
motion  for  a  new  trial,  such  court  shall  find  from  the  evidence, 
and  state  on  the  record  the  facts  which  the  alleged  error  arises, 
or  which  may  be  material  in  determining  whether  error  has 
intervened  or  not." 

The  supreme  court  may  revise  a  judgment  of  a  probate  court 
in  proceedings  to  appropriate  land  for  right  of  way  ;2  or  of  the 
court  of  common  pleas  in  a  contested  election  ;*  or  an  order  by 
a  judge  at  chambers  for  the  allowance  of  temporary  alimony;* 
or  an  order  made  by  the  intermediate  reviewing  court  dismiss- 
ing a  petition  in  error  filed  to  modify  a  final  order  made  by  the 
trial  court  as  to  the  custody  of  children;^  or  an  order  of  the 
common  pleas  in  bastardy  proceedings  ;^  or  an  order-  improperly 
dismissing  an  appeals  The  language  of  the  code,  '*  any  judg- 
ment or  final  order  made,"  is  broad,  so  that  almost  any  case  fall- 
ing within  the  meaning  of  those  terms  may  be  reviewed  by  the 
supreme  court.®  Whether  an  order  is  reviewable  or  not  is  to 
be  determined  by  its  substance  and  effect,  without  regard  to  its 
legal  or  equitable  nature.^ 

Application  should  not  be  made  directly  to  the  supreme 
court  to  review  proceedings  of  courts  inferior  to  the  circuit,^^ 
but  redress  must  first  be  sought  in  the  circuit  court.^^  In  ex- 
ceptional cases,  where  that  court  will  not  be  in  session  for 
such  a  period  of  time  that  it  may  cause  serious  invasion  of 
rights  by  delay,  the  supreme  court  may  take  cognizance  and 

*  93  0.  L.  255.  «  Hobbs  v.  Beckwith,  6  O.  S.  252. 

» Railroad  Co.  v.  Sullivant,  5  O.  S.  ">  Eaton,  etc.,  Railway  Co.  v.  Var- 

276.    See  Railway  Co.  v.  Bailey,  39  num,  10  0.  S.  622 ;  Alsdorf  v.  Reed, 

O.  S.  170.  45  O.  S.  653. 

3  Lehman  v.  McBride,  15  0.  S.  573.  '  See  sec.  1236,  as  to  final  orders. 

<  King  v.  King,  38  0.  S.  370.  '  Railroad  Co.  v.  Sloan,  31  O.  S.  1. 

5  Neil  V.  Neil,  38  0.  S.  558 ;  Cox  v.  "  Carrol  v.  O'Connor,  25  O.  S.  617. 

Cox,  19  O.  S.  502.  »  Benham  v.  Conklin,  3  O.  S.  509. 
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promptly  correct  errors.*  This  caanot  be  done,  however,  ex- 
cept upon  a  motion  for  leave  upon  a  proper  showing.  In 
ordinary  cases,  however,  the  rights  of  a  complainant  may  be 
protected  by  a  stay  of  the  execution  of  a  judgment.  The  re- 
fusal of  an  alternative  writ  of  mcmdamus  is  not  reviewable  on 
error,  as  the  proper  course  in  such  cases  is  to  make  application 
directly  to  the  supreme  court.'  Nor  can  an  order  made  upon 
a  motion  to  dismiss  a  proceeding  in  error  by  the  circuit  court 
be  reviewed  upon  a  finding  of  facts,  as  that  court  has  no 
power  to  make  a  finding  of  facts  in  such  a  case.'  Nor  has  the 
supreme  court  power  to  reverse  a  judgment  of  the  circuit 
court  reversing  a  judgment  of  the  court  of  common  pleas  re- 
manding the  cause  for  a  new  trial.  The  supreme  court  may 
in  equity  cases  render  final  judgment  and  remand  for  execu- 
tion, or  may  reverse  and  remand  for  a  new  trial.*  A  judgment 
may  be  reversed  on  the  ground  that  the  lower  court  had  no 
jurisdiction,  and  judgment  rendered  for  costs  on  error.*  The 
supreme  court  has  no  power  to  review  the  action  of  a  circuit 
court  in  overruling  a  motion  for  a  new  trial  at  a  term  subse- 
quent to  the  term  at  which  it  was  rendered,  unless  the  error 
complained  of  is  shown  by  a  bill  of  exceptions  taken  to  the 
order  of  the  court  overruling  the  motion,  or  by  a  finding  of 
facts  by  the  court.^ 

See.  1369.  Parties  in  error. —  It  is  a  general  rule  that  a 
reviewing  court  does  not  acquire  jurisdiction  of  the  subject- 
matter  of  a  case,  so  as  to  authorize  it  to  reverse  or  modify 
a  judgment  or  order  made  by  a  lower  court,  where  there  is  a 
want  of  parties;*  yet  jurisdiction  may  be  acquired  where 
the  party  for  whom  the  judgment  was  rendered  comes  before 

1  Railroad  Ca  v.  Sloan,  81  O.  &  1-  Moore  v.  Boyer,  42  0.  &  813.  A  court 

14  (1876) ;  Benham  ▼.  Conklin,  supra,  dismissing  a  cause  for  want  of  juris- 

s  State  y.  Cappeller,  87  O.  &  121.  diction  has  no  power  to  render  judg- 

s  Railway  Ca  v.  Thurstin,  44  O.  S.  ment  for  costs.    Monton  v.  McLeaxy, 

025.  A  bill  of  exceptions  should  be  8  O.  S.  205 ;  Moore  v.  Boyer,  supra. 
taken.  "^  Brown  ▼.  Ck)al  Ca,  48  0.  &  54a 

«  Haiderman  v.  Larrick,  44  O.  &       ^  Jones  v.  Marsh,  80  O.  a  20 ;  Smet- 

488.  ters  v.  Rainey,  14  0.  &  287 ;  Abair  v. 

»  bank  t.  Sawyer,  88  O.  K  88)^-848b  Bank,  8  O.  C  C  20a    A  defect  of 

it  may  render  the  decree  required  by  parties  not  objected  to  is  considered 

the  facts.    Yeoman  v.  Lasley,  40  0.  S.  waived  in  error  proceedings  aa  well 

839.  as  in  other  cases.    Cairnes  ▼.  Knight, 

«  Burke  V.  Jackson,  22  O.  a  2b8;  17  O.  &  6a 
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the  court.*  All  parties  interested  in  a  judgment,  however, 
shoald  be  made  parties  in  error;'  and  in  a  proceeding  to  re- 
verse a  judgment  obtained  by  several  creditors,  only  one  of 
whom  was  plaintiff  below,  and  others  were  cross-petitioners, 
their  interests  are  united,  the  judgment  is  a  unit  and  cannot  be 
reversed  as  to  part  and  affirmed  as  to  others,  so  that  it  is  neces* 
sary  to  bring  all  before  the  court,  though  service  upon  one  will 
prevent  the  statute  from  running  as  to  all.'  But  where  judg- 
ment is  rendered  in  favor  of  two  of  three  joint  defendants,  leav- 
ing the  case  undisposed  of  as  to  the  third,  the  latter  is  not  a 
necessary  party  in  error.^  All  of  the  defendants  to  a  joint 
judgment  should  be  made  parties  to  a  proceeding  in  error  to 
reverse  it;  and  if  any  such  judgment  debtor  by  mistake  is  not 
made  a  party  within  the  required  time,  the  court  may  allow 
the  omitted  party  to  become  a  co-plaintiff,  as  the  power  of 
amendment  in  this  respect,  notwithstanding  the  statute,  is  as 
ample  in  proceedings  in  error  as  in  other  civil  actions.^  Where 
an  action  against  two  defendants,  one  of  whom  is  in  default  for 
answer  is  tried  on  the  claims  of  the  plaintiff,  and  the  other 
defendant  not  in  default,  the  one  in  default  is  then  ^ot  a  neces- 
sary party  to  and  need  not  be  joined  in  error  proceedings  * 

The  omission  of  a  party  to  a  petition  in  error  will  not  de- 
prive the  reviewing  court  of  jurisdiction  of  the  case.*  The 
reason  for  this  rule  is,  that  in  a  judgment  which  is  an  entirety 
there  can  be  no  severance,  and  all  must  recover  or  none,  and 
therefore  the  case  should  be  saved  as  to  all  rather  than  that 
one  should  lose  his  right.^  A  judgment  by  an  inferior  review- 
ing court  upon  error  will  not  be  disturbed  by  the  supreme 
court,  upon  the  ground  that  a  party  was  not  properly  served 
with  summons  in  such  lower  court,  where  the  record  shows 
that  the  party  appeared  by  counsel  and  submitted  the  case  on 
its  merits.'    In  general,  a  proceeding  in  error  must  be  prose- 

«  Wangerien  v.  Aspell,  47  O.  S.  250.   pell,  47  O.  S.  250.    Where  some  of 
»  Sturges  V.  Ix>ngworth,  1  0.  S.544 ;  the  defendants  to  a  joint  judgment 
Smetters  v.  Rainey,  14  O.  S.  287 ;   were  not  served,  but  afterwards  re- 
s.  c,  13  0.  8.  568 ;  Veach  v.  Kerr,  41   leased  all  errors  in  the  proceeding, 
0.  8. 179;  Creed  v.  Bank,  1  O.  S.  1.   those  who  were  served  can  not  have 
3  Buckingham  v.  Bank,  21 0.  S.  131.   the  judgment  reversed  for  such  er- 
*  King  v.  Bell,  36  0. 8.  460.  ror  or  irregularity.  Ash  v.  McCabe, 

5  Secor  V.  Witter,  39  O.  S.  218, 229 ;   21  O.  8.  181. 
Wilkins  v.  Phillips,  3  O.  49 ;  Meese       «  B^nk  v.  Green,  40  0.  8.  431. 
V.  Keefe,  10  0. 362 ;  Bradford  v.  An-       ^  Moore  v.  Armstrong,  10  0. 17. 
drews,  20   0.    8.    208;    Massie   v.       ^  Hammond  v.  Hammond,  21  0.  8. 
Mathews,  12  0. 351 ;  Sturges  v.  Long-  620. 

worth,  1  O.  8.544;  Bank  v.  Green,       ♦City  of  Toledo  v.  Schulters,  11 
40  0.  S.  431.    See  Wangerien  v.  As-  0.  C.  C.  528;  5  Oh.  Dec.  269. 
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cuted  by  a  party  to  the  reobrd  and  to  the  judgment  sought  to 
be  reversed;  but  if  such  party  die  before  error  is  prosecuted, 
his  administrator  or  executor,  or  heir,  according  to  the  nature 
of  the  subject-matter  of  the  judgment,  who  becomes  privy 
thereto  by  operation  of  law,  may  commence  and  prosecute 
error  without  first  being  made  a  party  to  the  judgment  by 
revivor  or  otherwise;  *  and  where  the  heirs  or  legal  represent- 
atives seek  to  institute  such  proceedings,  they  must  do  so  in 
their  own  names,  and  not  in  the  name  of  the  deceased  party.' 
In  such  cases,  the  facts  upon  which  the  law  operates  in  cre- 
ating the  privity  must  be  averred  in  the  petition  in  error, 
and  are  issuable  and  must  be  verified.'  The  want  of  proper 
parties  in  a  lower  reviewing  court,  not  having  been  there  ob- 
jected to,  will  be  considered  as  waived  in  the  supreme  court, 
and  cannot  therefore  be'  assigned  for  error.  Such  was  the 
rule  established  by  the  code  in  civil  actions  proper,  and  by 
analogy  it  is  applicable  to  error  proceedings.* 

See.  1270.  The  petition  in  error.— The  proceedings  to 
obtain  a  reversal,  vacation  or  modification  of  a  judgment  or 
final  order  should  be  by  a  petition  in  error  filed  in  the  review- 
ing court.  The  office  of  such  petition  is  to  set  forth  all  the 
errors  complained  of.*  No  other  pleadings  are  necessary  on 
either  side,*  except  that  a  party  may  file  a  cross-petition  in 
error.^  A  demurrer  cannot  be  filed,  as  the  judgment  will  be 
affirmed  if  no  error  appears  on  the  record;  otherwise  it  will 
be  reversed  or  modified.*  The  case  is  heard  upon  the  record 
as  shown  by  the  papers  constituting  the  same,  which  must  ac- 
company the  petition  in  error.*  The  question  here  to  be  con- 
sidered, therefore,  is  the  assignment  of  errors,  which  is  im- 
portant and  runs  through  the  whole  proceeding.  This  stage 
of  the  case  should  be  kept  in  mind  during  the  progress  of  the 
trial,  and  every  point  saved  for  review.  The  exceptions,  bills 
of  exceptions  and  motion  for  new  trial  are  all  parts  of  the 
proceeding  in  error.    All  exceptions  are  usually  shown  in  the 

1  Hammond  y.  Hammond,  21  O.  S.  ^CairQes  t.  Knight^  17  O.  a  6a 

620 ;  Hanoyer  y.  Sperry,  85  O.  a  244 ;  *  O.  Code,  sec  67ia 

8  Cowen,  833,  836;  Cisna  y.  Beacb,  •  Niyen  y.  Smith,  2  W.  L.  M.  466. 

15  O.  800.  ^  See  sea  1278,  po8t 

*  Kennard  y.  Kennard,  85  O.  a  660.  ^  Ross  y.  Tailoring  Ca,  7  O.  Q  Q  54. 

s  Hanoyer  y.  Sperry,  85  a  a  244.  •  See  sea  1280,  post 


§  1270.]  PROCEEDINGS  IN  ERROR  IN  CIVIL  CASES. 


1365 


motion  for  new  trial,  upon  which  the  petition  in  error  is  founded. 
Petitions  in  error  to  the  judgment  of  the  circuit  court  or  a  judge 
thereof,  or  the  general  term  of  the  superior  court,  are  filed  in  the 
supreme  court  as  matter  of  right,  but  when  filed  to  any  other 
court,  as  the  common  pleas,  leave  must  be  obtained.^ 

In  considering  the  matter  of  the  assignment  of  errors,  there 
are  two  fundamental  principles  to  be  kept  in  mind,  which 
have  heretofore  been  pointed  out,  namel}^  that  courts  of  error 
only  concern  themselves  with  controversies  affecting  the  sub 
stantial  rights  of  litigants,'  and  that  they  will  not  consider 
an  alleged  error  unless  excepted  to  at  the  time.'  The  gen 
eral  rule  is  that  errors  not  specifically  assigned  will  not  be 
noticed,  unless  substantial  justice  requires  it.^  The  rule  in 
this  respect  is  more  stringent  in  the  supreme  court  than  in  the 
circuit  court.  The  circuit  court  examines  into  the  record  and 
evidence,  and  in  some  instances  looks  beyond  the  assignment 
of  errors,  though  not  obliged  to.*  But  an  error  committed  by 
a  trial  court,  not  included  in  a  motion  for  a  new  trial  or  as- 
signed in  the  oircait  court,  will  not  be  considered  by  the  su- 
preme court  unless  for  special  or  peculiar  reasons  affirmatively 
appearing  on  the  record,*  such  as  affect  the  jurisdiction  of  the 
court.^  And  where  there  is  no  assignment  of  errors,  the 
judgment  will  be  affirmed,*  as  the  presumption  in  such  case,  or 
where  there  is  no  specific  assignment  of  errors,  is  that  they 
have  been  waived.*  A  general  assignment  of  errors  may, 
however,  in  some  instances  be  noticed.'*  An  assignment  that 
the  judgment  was  rendered  for  the  wrong  party  strictly  raises 
the  question  whether  the  proper  judgment  has  been  rendered 
on  the  pleadings  and  facts."  That  an  objection  may  be  made 
in  the  supreme  court  to  the  sufficiency  of  a  petition  to  con- 


<  0.  Code,  sec.  6710,  amended  93 
0.  L.  255;  Ben  ham  v.  Conklin,  3  0. 
S.  509;  State  ex  rel.  v.  Williams,  26 
O.  S.  170;  Kosminski  v.  Barrett,  34 
0.  S.  163. 

•  Saxton  V.  Plymire,  3  O.  C.  0. 210. 
See  ante,  sec.  1^. 

3  See  anUf  sec.  1237 ;  Seymoar  v. 
Railway  Co.,  44  0. 8. 12 ;  Woodward 
V.  Sloan,  27  0.  S.  692. 

4  Booth  V.  Hubbard,  8  0.  S.  243. 


•  Davis  T.  Hines,  6  a  a  478;  In- 
suranoe  Ca  ▼.  McOookey,  88  O.  &  656. 

•HUls  V.  Ludwig,  46  O.  a  878; 
Levi  ▼.  Daniek,  22  O.  a  8a 

TLevi  T.  Daniels,  22  O.  a  88;  Pol- 
lock v.  Cohen,  82  O.  a  51^ 

swells  V.  MartiD,  1  O.  a  886. 

*  Pollock  V.  Cohen,  82  O.  a  614 

AS  Hettrick  V.  Wilson,  19  a  a  18& 
iilDBurancv  Ca  v.  MoQookej,  88 
0.a666i 
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stitute  a  cause  of  action,  in  the  absence  of  such  an  assign- 
ment of  error,  notice  of  sach  objection  must  appear  on  the 
record  in  the  reviewing  court  before  the  case  is  heard,  and 
this  can  be  done  on  leave,  or  by  agreement  of  parties.^  Nor 
will  the  supreme  court  consider  any  errors  apparent  on  the 
record  which  were  not  raised  in  the  trial  court  nor  assigned 
in  the  circuit  court.'  To  authorize  the  supreme  court  to  re- 
view the  proceedings  and  judgment  of  a  lower  court  in  over- 
ruling a  motion  for  a  new  trial  on  the  ground  that  the  verdict 
is  against  the  evidence,  it  must  appear  that  the  bill  of  excep- 
tions contains  all  the  testimony.'  Where,  during  the  pend- 
ency of  a  petition  in  error,  the  court  whose  judgment  is 
under  review  makes  an  erroneous  order  striking  a  bill  of 
exceptions,  on  which  the  proceeding  in  error  is  based,  from  the 
record,  such  order  cannot  be  reviewed  by  an  independent  pe- 
tition in  error,  but  may  be  reviewed  in  the  pending  proceed- 
ing.^ Nor  can  a  second  petition  in  error  be  filed  upon  the 
same  record,  as  all  questions  existing  thereon,  whether  actu- 
ally presented  or  not,  are  deemed  settled.*  Want  of  merit  in 
the  assignment  of  a  petition  in  error  is  no  ground  for  dismis- 
sal, as  ample  provision  is  made  for  assessing  a  penalty  for  a 
groundless  proceeding.' 

Sec.  1371.  Motion  for  leave  to  file  petition  in  error. ~ 
Petitions  in  error  are  filed  in  the  common  pleas  and  circuit 
courts,  and  in  the  supreme  court  to  the  circuit  court,  as  matter 
of  right,^  except  petitions  in  error  to  the  judgment  of  a  justice 
in  forcible  entry  and  detainer,  which  can  only  be  filed  upon 
leave  of  ttie  court  or  judge.'  But  no  petition  in  error  can 
be  filed  in  the  supi^eme  court,  except  to  a  judgment  or  final  order 
of  the  circuit  court,  or  a  judge  thereof,  or  of  the  general  term  of 
the  superior  court  of  Cincinnati,  without  leave  of  court  or  a  judge 

1  Youngstown  v.  Moore,  30  O.  S.  dence  before  it  as  was  before  the 

133-8.  jury.    Hicks  v.  Persoo,  19  O    426; 

» Railway  Ca  v.  CJonstruction  Co.,  Wilson  v.  State,  2  O.  S  819:  East- 

49  0.  S.  681 ;  Woodward  v.  Sloan,  27  man  v.  Wright.  4  O.  &  157;  Ide  ^. 

O.  &  592;  Pollock  v.  Cohen,  82  O.  8,  Churchill,  14  O.  &  872;  Cantwell  v. 

514 ;  Davis  v.  Hines,  6  O.  a  4n'8 :  Ran-  S.^ate,  18  O.  &  477. 

dall  V.  Turner,  17  O.  a  262.  *  Potter  v.  Myers.  31  O.  a  lOa 

» Railway  Co.  v.  Probst,  30  O   a  *  Pollock  y.  Cohen,  32  O.  a  514. 

104 ;  Everett  v.  Sumner,  32  O.  9  662 ;  •  Edwards  ▼.  Griffiths,  48  a  a  664. 

Powers  V.  Railway  Ca,  33  O.  S.  429.  '  a  Q  Rule  la 

It   must  appear  that  the  supreme  ^  B  Sk,  soc  661il 
cuurt    had    precisely  the  same  evi- 
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thereof.^  In  such  cases  a  motion  most  be  filed,  accompanied 
with  either  a  printed  or  plainly  written  brief,  containing  a 
statement  of  the  questions  presented.'  Notice  in  writing  of 
the  intended  application,  briefly  specifying  the  errors  relied 
on,  should  be  given  to  the  adverse  party  or  his  attorney,  at 
least  ten  days  when  made  to  the  court,  and  five  days  when 
made  to  a  judge,  before  the  hearing  of  such  motion,  unless 
special  circumstances  require  such  notice  to  be  abbreviated.' 
The  court  may,  in  its  discretion,  at  the  time  of  granting  leave, 
if  ten  days'  notice  has  been  given  the  adverse  party  or  his  at- 
torney, when  it  finds  error  plainly  apparent  on  the  record, 
all  the  judges  sitting  at  the  hearing  concurring,  enter  a  judg- 
ment of  reversal,  vacation  or  modification  without  the  issue 
or  service  of  summons  in  error.^ 

See.  1372.  Petition  in  error  to  justice  of  the  peace. — 

Plaintiff  in  error  says  that  in  an  action  pending  before 
C.  B.,  one  of  the  justices  of  the  peace  in  and  for  the  township 

of  ,  county,  Ohio,  wnerein   the  plaintiff  in  error 

herein,  J.  S.,  was  defendant,  and  the  defendant  in  error  herein, 
P.  W.,  was  plaintiff,  the  said  J.  S.,  plaintiff  in  error,  filed  his 
motion  to  dismiss  an  attachment  in  said  case  issued,  support- 
ing the  same  with  the  affidavit  of  the  plaintiff  in  error,  and 
that  on  the day  of ,  18 — ,  on  the  trial  of  said  mo- 
tion, said  attachment  was  bv  the  consideration  of  said  justice 
of  the  peace  held  and  said  motion  was  overruled,  and  that 
thereafter  judgment  was  duly  rendered  against  the  said  J.  S., 
the  plaintiff  in  error,  all  of  which  more  fully  appears  by  a 
copy  of  the  record  of  the  judgment  and  proceedings  in  the 
case  duly  certified,  hereto  attached,  marked  '^  A,"  and  made  a 
part  of  this  petition. 

The  said  plaintiff  in  error  avers  that  there  is  error  in  the 
said  record  and  proceedings,  and  that  the  court  committed 
error  in  the  trial  of  said  action  on  said  motion  in  this,  to  wit: 

1st.  That  the  court  erred  in  holding  said  attachment  and 
overruling  said  motion  of  the  plaintiff  in  error  to  dismiss  said 
attachment. 

2d.  That  judgment  was  given  by  said  justice  upon  said  mo- 
tion against  the  plaintiff  in  error  when  it  ought  to  have  been 
given  for  the  plamtiff  in  error. 

'  0.  Code,  sec.  6710,  as  amended  93  case  is  thought  to  be  of  such  charac- 

O.  L.  255.  ter  as  to  be  easily  determined,  for 

"  S.  C.  Rale  18.  counsel  to  agree  and  suggest  that  a 

3  S.  C.  Rule  8.  case  may  be  determined  upon  its 

*  0.  Code,  sec.  6713.     The  usual  merits  upon  such  motion, 
practice  in  such  cases  is,  where  the 
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3d.  That  the  judgment  of  the  justice  is  against  the  law  and 
the  evidence. 

The  said  J.  S.,  plaintifF,  therefore  prays  that  the  said  judg- 
ment on  said  motion  and  attachment  may  be  reversed  and 
the  said  plaintiff  in  error  may  be  restored  to  all  things  he  has 
lost  by  reason  thereof. 

NOTB.— From  Seville  t.  Wagner,  46  O.  &  53L 

Sec.  1373.  Petition  in  error  from  final  order  made  b; 

county  commissioners — filed  in  court  of  common  pleas.— 

In  the  Court  of  Common  Pleas  of County,  Ohio. 

U.  C,  Plaintiff, 


Petition  in  error. 


vs. 
L  0.  and  The  Board  of  Com- 
missioners of County, 

Ohio,  Defendants. 

The  said  plaintiff  says  that  he  is  a  resident  of town- 
ship, in  said  county;  that  he  is  the  owner  of  and  resides  on 
the  following  tract  of  land,  through  which  runs  a  state  road, 
known  as  the  P.  and  B.  road,  to  wit:  The  west  half  of  the 
southwest  quarter  of  section  number ,  etc. 

Plaintiff  says  that  on  the  day  of ,  18 — ,  the  said 

defendant,  I.  F.,  recovered  a  final  order  before  said  board  of 
commissioners,  defendant  purporting  to  vacate  a  portion  of 
said  road,  which  runs  from  tne  west  line  of  the  northwest 
quarter,  etc.  [Describe  route  of  roadJ] 

The  plaintiff  further  says  tnat  said  board  of  commissioners, 
at  the  instance  of  said  I.  P.,  are  about  to  issue  to  said  F.  an 
order  purporting  to  vacate  so  much  of  said  road  as  is  last 
above  described,  and  directing  him  to  close  the  same  under 
the  final  order  aforesaid. 

A  duly  authenticated  and  certified  copy  of  the  final  order 
aforesaid  and  the  proceedings  whereon  the  same  is  founded 
is  hereto  attached,  marked  *^  A,"  and  made  a  part  hereof. 

Plaintiff  says  that  in  the  record  and  proceedings  aforesaid 
is  manifest  error  in  this,  to  wit: 

1st.  Said  order  of  vacation  is  based  on  a  petition  to  alter 

said  state  road.    Said  state  road  was  established  prior  to , 

18 — ,  and  the  record  shows  that  said  alteration  forms  no  part 
of  said  state  road  as  required  by  law  to  support  an  order  to 
vacate  any  portion  of  said  state  road. 

2d.  The  viewers  of  said  state  road  did  not  ascertain  and 
report  the  distance  which  public  travel  would  be  increased 
by  vacating  said  road,  whereas  the  record  shows  that  the  dis- 
tance is  materially  and  largely  increased  by  said  proposed  va- 
cation. 

8d.  Said  board  of  commissioners  erred  in  not  sustaining 
said  exceptions  of  this  plaintiff  and  D.  P.  to  the  report  ox 
said  viewers. 
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4th.  Said  ooramissioners  did  not  find,  nor  does  the  record 
show,  that  said  road  has  become  useless. 

5th.  The  record  shows  that  said  road  so  ordered  to  be  va- 
cated is  a  part  of  a  state  road  sixty  feet  wide ;  that  said  order 
of  vacation  is  based  on  the  establishment  of  a  coanty  road 
forty  feet  wide,  whereas  the  petition  did  not  pray  for  the 
narrowing  of  said  road  or  any  part  thereof. 

6th.  Said  new  road  established  by  said  board  of  commis- 
sioners runs  in  an  entirely  different  direction  from  said  state 
road,  forms  no  part  thereof,  and  said  commissioners  had  no 
warrant  of  law  in  said  proceedings  to  make  the  same  the 
basis  for  vacating  a  part  of  said  state  road. 

7th.  Said  order  of  vacation  is  void  for  uncertainty  in  this, 
to  wit :  It  directs  "  that  so  mach  of  the  old  road  as  lies  be- 
tween the  intersecting  points  of  said  alteration  be  vacated," 
whereas  the  record  shows  that  there  are  no  such  intersecting 
points,  and  that  no  part  of  said  state  road  lies  between  the 
point  of  commencement  and  the  point  of  termination  of  said 
new  road. 

Plaintiff  says  he  is  affected  by  said  order,  and  prays  that 
the  same  may  be  set  aside,  reversed  and  held  tor  naught. 

L.  R.  H.  and 
A.  W., 
Attorneys  for  Plaintiff. 

Sec.  1274.  Petition  in  error  to  the  court  of  commoii 
pleas — filed  in  circuit  court. — 

[Caption.'] 

Plaintiff  in  error  says  that  at  the term,  18 — ,  of  the 

court  of  common  pleas  of county,  Ohio,  defendant  in 

error  recovered  a  judgment,  by  the  consideration  of  said  court, 
against  plaintiff  in  error,  in  an  action  then  pending  therein, 
wnerein  plaintiff  in  error  was  plaintiff,  and  defendant  in  error 
was  defendant,  a  transcript  of  the  docket  and  journal  entries 
whereof  is  filed  herewith. 

There  is  error  in  the  said  record  and  proceedings,  in  this, 
to  wit : 

1st.  Said  court  erred  in  its  finding  of  facts  and  conclusions 
of  law  in  said  action. 

2d.  Said  court  erred  in  rendering  judgment  for  defendant 
m  error,  when  it  should  have  been  given  for  plaintiff  in  error. 

8d.  The  facts  set  forth  in  the  answer  of  defendant  in  error 
are  not  sufficient  in  law  to  constitute  a  defense  to  the  action 
of  plaintiff  in  error;  and 

4th.  Other  errors  apparent  upon  an  inspection  of  the  record. 

Plaintiff  in  error  therefore  prays  that  said  judgment  may 
be  reversed,  and  that  it  be  restored  to  all  things  it  has  lout  by 
reason  thereof. 
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See.  1275.  Petition  in  error  to  the  elrcuit  court — filed 
In  supreme  court. — 

The  plaintiff  in  error  says  tliat  at  the term,  18 — ^  of 

the  circuit  court  in  and  for  said county,  Ohio,  the  de- 
fendant in  error,  A.  L.,  recovered  a  judgment,  oy  the  consider- 
ation of  said  court,  against  the  plaintiff  in  error  in  an  action 
then  pending  therein,  wherein  tne  said  A.  L.  was  plaintiff  and 
the  said  W.  H.  L.  was  defendant,  a  transcript  of  the  docket 
and  journal  entries  whereof,  with  the  original  pleadings  and 
bill  of  exceptions,  is  filed  herewith. 

There  is  error  in  the  said  record  and  proceedings  in  this, 
to  wit : 

1.  The  said  court  erred  in  overruling  the  motion  of  plaint- 
iff in  error  to  re(]|uire  the  said  A.  L.  to  consolidate  the  allega- 
tions of  his  petition  into  one  cause  of  action. 

2.  The  said  court  erred  in  overruling  the  demurrer  of  plaint- 
iff in  error  to  the  first  cause  of  action  set  out  in  the  petition. 

3.  The  said  court  erred  in  the  trial  of  said  cause  in  admit- 
ting evidence  offered  on  behalf  of  said  A.  L.  to  which  the 
plaintiff  in  error  objected. 

4.  The  said  court  erred  in  rejecting  evidence  offered  bv  the 
plaintiff  in  error,  and  to  which  plaintiff  in  error  excepted. 

5.  The  said  court  erred  in  its  second,  third,  fourth,  fifth, 
sixth,  seventh,  eighth  and  ninth  conclusions  of  fact  for  the 
reason  that  the  same  are  against  the  evidence  and  are  not  sus- 
tained by  sufficient  evidence. 

6.  Tlie  said  court  erred  in  not  observing  the  rule  requiring 
clear  and  convincing  proof  for  the  reformation  of  a  written 
contract. 

7.  The  said  court  erred  in  overruling  the  motion  of  plaintiff 
in  error  for  a  new  trial. 

8.  The  said  judgment  was  given  for  the  said  A.  L.  when  it 
ought  to  have  been  given  for  the  plaintiff  in  error. 

9.  The  said  findings  and  judgment  are  contrary  to  law. 

10.  The  court  erred  in  its  findings  and  conclusions  of  law. 
Plaintiff  in  error  therefore  prays  that  said  judgment  may 

be  reversed  and  that  it  be  restored  to  all  things  it  nas  lost  by 
reason  thereof. 

Sec.  1276.    Issue  and  service  of  summons  in  error.— 

Upon  the  filing  of  a  petition  in  error  a  summons  will,  upon  the 
written  precipe  of  the  plaintiff  in  error,  be  issued  as  in  the 
commencement  of  an  action;  or  service  be  made  by  publica- 
tion. ^  Service  may  also  be  made  on  the  attorney  of  record,^ 
though  where  it  is  directed  to  only  one  defendant,  service  on 
the  attorney  of  all  the  defendants  is  good  only  as  to  the  one 

*  R.  S.  soc.  5048,  par.  7.    The  slat-  ory  of  publication  is  that  the  non- 
utes  are  silent  as  to  the  county  in  resident  will  notice  anything  that 
which  the  publication  shall  be  made,   aflfects  his  property  rights  in  the 
I  should  deem  it  best  to  give  notice  county  where  situated, 
in  the  county  where  the  action  was       =  O.  Code,  sec.  6713. 
originally  commenced,  as  the  the- 
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named  in  the  writ.*  If  issued  in  vacation,  it  shall  be  return- 
able on  or  before  the  first  day  of  the  term  of  the  court ;  if 
issued  in  term  time,  it  shall  be  returnable  on  a  day  thereir 
named.'  The  same  rule  days  are  adopted  as  in  the  trial  court. 
The  writ  may  be  directed  to  the  sheriff  of  any  county  where 
a  defendant  or  his  attorney  of  record  is  found.*  If  the  last 
publication  or  service  of  the  summons  be  made  ten  days  be- 
fore the  end  of  the  term,  the  case  will  stand  for  hearing  at 
that  term.  Service  of  summons  need  not  be  made  where  a 
petition  in  error  is  filed  on  leave  of  court,  but  only  ten  days, 
notice  of  such  motion  for  leave  need  be  given.^  Service  of 
process  may  also  be  waived  and  appearance  entered.  The 
waiver  of  process  and  entry  of  appearance  upon  a  petition  in 
error  prior  to  the  filing  of  the  petition  has  no  effect  where  the 
defendant  in  error  dies  before  the  petition  is  actually  filed ; 
and  if  no  other  service  is  made  before  the  limitation  has  ex- 
pired, it  should  be  dismissed.*  It  has  already  been  stated 
that  service  must  be  made  before  the  limitation  for  the  com* 
mencement  of  the  proceedings  in  error  has  expired.* 

Sec.  1277.  Answer  in  error. — While  it  is  true  that  there 
are  no  pleadings  filed  in  a  proceeding  in  error  excepting  the 
petition  in  error,  and  that  the  case  is  heard  upon  the  record,^ 
yet  a  defendant  in  error  may  be  permitted  to  file  an  answer 
to  a  petition  in  error  for  the  purpose  of  setting  up  any  facts 
facts  constituting  a  defense  to  the  proceeding  which  have  oc- 
curred subsequent  to  the  rendition  of  the  judgment  or  order 
complained  of  by  the  plaintiff  in  error.  It  is  proper  prac- 
tice to  allow  a  defendant  in  error  to  allege  facts  showing  that 
the  plaintiff  in  error  has  waived  the  error  of  which  he  com- 
plains.* A  settlement  of  the  case  may  be  shown  by  an  answer 
in  error;*  and  it  may  likewise  be  shown  in  the  supreme  court 
that,  after  a  cause  has  been  remanded  to  the  trial  court  by 
the  circuit  court,  the  parties  voluntarily  appeared  in  the  trial 
court  without  objection  or  suggestion  by  the  plaintiff  that  he 

1  Buckingham  y.  Bank,  21  O.  &        •  McGuire  v.  Ranney,  49  O.  &  872; 

181.  Cisna  ▼.  Beach,  16  O.  80a 

>  O.  Code,  sea  67ia  •  See  sec.  1265,  ante, 

•  O.  CkKle,  sea  6714  ^  Ante,  sea  1270. 

*  O.  Code,  sea  6718.  ssaxton  v.  Plymire,  8  O.  Q  G  209L 

•Matthews  v,  Davis,  89  a  a  54. 
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intended  to  prosecute  error  to  the  reversal  of  the  circuit 
court.  This  should  be  brought  to  the  attention  of  the  su- 
preme court  by  answer,  and  not  by  a  motion  for  diminution 
of  record.* 

Sec.  1278.  Cross-petition  in  error. —  A  defendant  In  error 
may  file  a  cross-petition  in  error  for  the  reversal  of  errors 
prejudicial  to  him  and  not  assigned  in  the  petition  of  the 
plaintiff  in  error.'  It  must  be  filed  within  the  same  time  as 
the  petition  in  error,'  and  without  leave  of  court.*  Nor  is  it 
necessary  that  a  summons  in  error  issue.* 

See.  1279.  Form  of  cross-petition  in  error. — 

[Caption.'] 

Kow  comes  the  said  E.  J.,  one  of  the  defendants  in  error, 
[and  with  leave  of  court]  for  his  cross-petition  in  error  in  said 
cause  against  plaintiff  in  error  and  the  co-defendants  in  error 
says  that  he  adopts  the  allegations  of  said  petition  in  error 
and  the  exhibits  and  copies  of  record  and  journal  entries  as  a 
part  hereof,  and  avers  tnat  he  has  an  interest  in  said  finding, 
order,  judgment  and  decree,  that  the  same  was  made  against 
this  defendant  and  affects  his  substantial  rights  in  the  prem- 
ises, and  avers  that  there  is  manifest  error  in  said  finding, 

order,  judgment  and  decree  of  said  circuit  court  of 

county,  Ohio,  as  follows :  [Specift/  errors  as  in  petition  in  error.] 

NOTB.— From  Brown  t.  Kuhn,  45  O.  &  9a 

Sec.  1280.  What  must  be  filed  with  petition  in  error.— 

The  plaintiff  in  error  must  file  with  the  petition  in  error  either 
a  transcript  of  the  final  record,  or  a  transcript  of  the  docket 
or  journal  entries,  with  such  original  papers  or  transcripts 
thereof  as  are  necessary  to  exhibit  the  error  complained  of.* 
The  transcript  mentioned  in  the  code  to  be  tiled  with  the  pe- 
tition in  error  is  a  complete  transcript  of  the  record,  if  that 
iias  been  made  up ;  if  not,  it  may  be  made  from  the  files.^ 
And  a  petition  m  error  will  be  stricken  from  the  files  when 
not  accompanied  by  a  complete  certified  transcript,*  or  the 

1  Collins  ▼.  David,  82  O.  &  76.   See»  « Bandy  y.  Iron  Ca,  supra. 

also,  Clippinger  t.  Insurance  Co.,  26  *  Brown  y.  Kuhn,  40  O.  &  468L 

O.  a404.  •  O.  Code,  sea  6716. 

SBundy  y.  Iron  Ca,  85  O.  a  8a  ^  Jennings  y.  Mendenhall,  8  a  & 
See  Shinkle  y.  Bank,  22  O.  a  616.         489. 

sMannix  v.  PurceU,  46  0.  8. 102;  <  Johnson  y.  State^  4  a  CL  Q  624 
Wade  V.  Kimberley,  5  O.  C.  C.  33. 
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original  papers;^  or  bill  of  exceptions  when  necessary.^  And 
where  all  the  assignments  of  error  are  based  on  a  bill  of  ex- 
ceptions, which  is  not  filed  until  after  the  limitation  has 
expired,  the  petition  in  error  may  be  dismissed.*  The  orig- 
inal papers  can  not  be  substituted  for  a  transcript.*  What 
constitutes  the  record  of  a  case  is  regulated  by  statute,*  and  a 
reviewing  court  has  no  control  over  it  and  can  not  make  any 
change  tnerein,  but  corrections  must  be  made  in  the  court 
where  the  record  is  made.^  Where  all  the  papers  necessary 
to  exhibit  the  errors  complained  of  are  not  filed  with  the  pe- 
tition in  error,  the  reviewing  court  is  not  deprived  of  its  juris- 
diction, but  may  require  the  provisions  of  the  statute  to  be 
complied  with,  and  lor  failure  so  to  do  may  dismiss  the  case.^ 
If  the  record  has  not  been  made  in  the  lower  court  and  the 
original  papers  and  pleadings  are  filed  in  the  supreme  court, 
the  same  may  be  temporarily  withdrawn  for  a  reasonable 
time  for  the  purpose  of  making  the  record,  or  direct  copies 
thereof  may  be  made  and  the  originals  returned  to  the  inferior 
tribunal.^ 

Sec.  1281.  Order  of  docketing  and  hearing  cases  in  su- 
preme court. —  All  cases  brought  in  or  taken  to  the  court 
must  be  entered  on  the  docket  in  the  order  in  which  they  are 
commenced,  received  or  filed,  and  they  mast  be  taken  up  and 
disposed  of  in  the  same  order,  except  that  the  court  may  tak(3 
up  and  dispose  of  the  following  classes  of  cases  in  advance  of 
their  order  on  the  docket :  (1)  Cases  where  the  persons  seek- 
ing relief  have  been  convicted  of  felony;  (2)  cases  involving 
the  validity  of  any  tax  levied  or  assessment  made,  or  the 
power  to  make  such  levy  or  assessment;  (3)  oases  involving 
the  construction  or  constitutionality  of  any  statute,  (4)  or  any 
question  of  practice  where  the  questions  arising  are  of  general 
public  interest ;  (5)  and  proceedings  in  quo  wa/rranto^  (6)  man- 
damuSy  (7)  procedendo^  or  (8)  habeas  corpus;  (9)  and  cases  of 

1  Rutherford  v.  Railroad  Ca,  8  W.  ordered  to  send  up  a  perfect  tran- 

L.  R  82G.    Leave  may  be  granted  to  script  of  its  record,  though  it  cannot 

amend   the   defect    Id.    See  Nim-  be   required  to   amend  its   record, 

mons  y.  Weistfall,  88  O.  a  218,  where  Wood  v.  Newkirk,  15  0.  a  29S.    It  is 

clerk  failed  to  file  papera  error  in  the  court  of  common  pleas 

>  Chatfield  v.  Swing,  6  W.  L.  R  14;  to  dismiss  an  appeal  from  a  justice 

Railway  Ca  v.  Thurstin,  44  O.  S.  525.  for  the  reason  that  the  transcript 

*  Stewart  V.  Williamsi  15  O.  a  484 ;  does  not  state  the  form  of  action,  or 
Stanley  v.  State,  28  0.  a  581.  .  that  he  has  omitted  to  send  up  a  bill 

^  O.  Code,  sec.  5884  of  ezception&    Humiston  v.  Ander- 

»  Smith  V.  Board,  27  O.  a  44  son,  15  O.  556. 

•  Barr  t.  Cloeterman,  7  O.  C.  G  86a        7  O.  Code,  sea  6716. 

The  court  of  common  pleas  may  be       *  Townsend  v.  Harrison,  58  O.  S. 

398. 
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general  interest  to  the  public,  where  two  or  more  of  the  cir- 
cuit courts  of  the  state  have  held  the  law  directly  opposite 
on  like  facts;  (10)  where  the  relief  sought  is  damages  for 
personal  injury,  or  (11)  for  death  caused  by  negligence,  and 
the  person  injured  makes  affidavit  that  he  is,  or,  in  case  of 
death,  the  widow,  or  any  of  the  next  of  kin  to  the  deceased, 
make  affidavit  that  they  are  dependent  for  their  livelihood 
upon  their  daily  labor;  and  all  cases  in  which  a  trust  fund  for 
the  care,  support  or  education  of  any  minor  or  imbecile  per- 
son is  involved.^  It  is  necessary^  in  order  to  take  the  benefit 
of  this  provision,  that  a  motion  be  filed  to  take  a  cause  out  of 
its  order,  stating  therein  the  special  reasons  therefor,  except 
in  criminal  cases.'  When  a  case  is  reached  in  its  regular  order, 
and  th^re  are  other  cases  on  the  docket  involving  the  same 
questions,  or  some  of  them,  the  latter  may  be  taken  out  of 
their  order  and  disposed  of  with  the  case  so  reached.  When 
a  case  is  disposed  of,  and  again  comes  into  the  court,  it  will 
be  taken  up  as  if  it  had  its  original  place  on  the  docket.* 

Sec.  1282.  Oral  arguments  may  be  had^  when. —  In  all 
cases  in  the  supreme  court  oral  arguments  may  be  heard  when 
either  party  requests  it ;  ^  but  the  arguments  of  counsel  may 
be  transmitted  to  the  court,  in  which  case  they  should  be 
placed  on  file  with  the  papers  and  read  by  the  court  in  the  in- 
vestigation of  the  cause ;  and  in  cases  in  which  the  constitu 
tionality  of  any  law  of  the  state  is  involved,  the  court  will, 
upon  request,  allow  counsel,  not  exceeding  two  on  a  side  in 
addition  to  the  counsel  engaged  by  the  parties,  to  be  heard 
orally  or  in  writing  as  such  counsel  prefer.* 

Sec.  1283.  Record  must  be  printed  in  supreme  court. — 
When  a  petition  in  error  is  filed  in  the  supreme  court,  so  much 
of  the  record  to  be  reviewed  as  will  show  the  error  complained 
of  must  be  printed,  and  ten  copies  thereof  filed  with  the 
papers,  which  printing  the  plaintiff  in  error  must  have  done, 
or  he  may  deposit  with  the  clerk  sufficient  money  to  pay  the 
costs  thereof;  and  if  he  fail  for  sixty  days,  after  filing  the  pe- 
tition, to  file  such  printed  copies  or  to  make  such  deposit,  the 

1 B.  a,  sea  440 ;  b8  O.  L.  881.  «  See  Supreme  Ck>urt  Rules,  2,  sec. 

*Bule  2,  seo.  4,   Rules   Supreme  6,  tn/ra;  rule  8,  tn/ro. 

CJourt  »  R  a.  sec  441. 
*  a  Code,  sea  44a 
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petition  in  error  will  be  dismissed,  unless  the  court,  on  good 
cause  shown,  extend  the  time  or  dispense  with  such  printing; 
and  the  fair  expense  of  such  printing  will  be  taxed  as  part  of 
the  costs.  The  clerk  delivers  to  the  court,  at  each  monthly 
call  of  the  docket,  a  list  of  cases  in  default  for  record,  which 
the  court  calls  and  makes  such  disposition  thereof  as  is  pro- 
vided by  statute.^  A  type-written  record  is  not  a  sufficient 
compliance  with  the  statute.'  Where  the  printing  is  done 
under  the  supervision  of  the  clerk,  the  matter  to  be  printed 
should  be  indicated  by  a  precipe.'  This  is  necessary  because 
the  clerk  could  not  otherwise  know  how  much  of  the  record 
should  be  printed.  In  printing  records  economy  may  be  prac- 
ticed by  observing  the  requirements  of  the  statute  and  print- 
ing only  so  much  of  the  record  as  will  show  the  errors  com- 
plained of.  If  the  defendant  in  error  is  of  the  opinion  that 
enough  of  the  record  is  not  printed,  he  may  file  a  motion  to 
require  additional  matters  to  be  printed.  The  dismissal  of  a 
petition  in  error  for  want  of  a  printed  record  is  a  bar  to  a 
second  petition  in  error  ;^  and  a  dismissal  of  a  case  for  want 
of  record  is  equivalent  to,  and  in  substance  is^  an  affirmation 
of  the  judgment  of  the  lower  court  so  far  as  the  rights  of  the 
parties  to  the  suit  are  concerned.*  The  only  recourse  to  be 
had  when  a  case  is  dismissed  is  to  file  a  motion  to  reinstate  it, 
allegmg  such  excuses  as  may  exist,  as  sickness  or  other  matters 
which  might  warrant  the  court  in  reinstating  the  case  on  the 
docket,  and  extending  the  time  for  printing  the  record.  This 
course,  however,  receives  very  little  encouragement.  An  ad- 
ministrator, executor,  trustee  or  guardian  prosecuting  error 
may  on  application  have  the  printing  of  the  record  dispensed 
with,  when  supported  by  an  affidavit  that  the  estate  has  no 
funds  with  which  to  pay  for  the  printing.* 

See.  1284.  Belief  after  Judgment  in  supreme  court.— 
The  provisions  of  the  code  as  to  new  trial  and  relief  after 
judgment^  ^PP^y  to  judgments  or  final  orders  by  the  supreme 

1 R  a,  sea  6711 ;  Rules  of  Practioe^  94 ;  Atcherly  y.  Dickinson,  84  O.  S. 

Rules  4  and  S.  687. 

<  Hosterman  v.  Butler,  24  W.  K  R  •  Cohen  y.  Cover,  1  Toledo  Legal 

265.  News,  18,  19. 

•a  C.  Rules.  0O1O.L.835. 

« Railroad  Ca  y.  Belt,  86  O.  a  98,  7  Q.  Code,  seca  6854^865. 
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court.*  Power  is  thereby  conferred  on  the  supreme  court  to 
vacate  or  modify  its  judgments  after  the  term  at  which  the 
same  were  rendered.'  This  power  extends  to  judgments  or 
orders  of  the  supreme  court  commission  as  fully  as  to  the 
judgments  of  the  supreme  court.'  Where,  in  a  proceeding  in 
error,  to  which  an  infant  is  a  party  defendant,  the  supreme 
court  reverses  a  judgment  that  had  been  rendered  in  his  favor, 
and  the  cause  is  remanded  to  the  court  where  it  had  been 
rendered,  with  directioa  to  render  judgment  against  the  in- 
fant in  accordance  with  its  rulings,  which  is  done  by  such 
lower  court,  the  judgment  so  rendered  is  the  judgment  of  the 
court  to  which  the  cause  was  remanded.  To  take  advantage 
of  the  provisions  of  the  code  to  have  a  judgment  vacated  for 
error,  the  proceeding  must  be  commenced  in  the  court  below 
where  the  judgment  was  in  fact  rendered.* 

Sec.  1285.  Rehearing  In  supreme  conrt. —  In  many  states 
a  practice  of  allowing  a  rehearing  of  a  case  in  the  court  of 
last  resort  prevails.  But  in  Ohio  it  was  held  that  the  old  act 
directing  the  mode  of  proceeding  in  chancery  •  had  no  appli- 
cation to  the  old  supreme  court  in  bank,*  and  also  on  amotion 
for  rehearing,  in  Longworth  v.  Sturges,^  it  was  decided  that  it 
had  no  application  to  the  present  supreme  court.  It  will  be 
found  that  a  distinction  has  been  made  between  courts  of 
original  jurisdiction  and  those,  having  appellate  jurisdiction 
only ;  in  the  former  rehearings  have  been  allowed,  and  in  the 
latter  almost  uniformly  refused.  The  supreme  court  very 
early  in  Longworth  v.  Sturges,  supra^  adopted  the  doctrine 
laid  down  by  the  supreme  court  of  the  United  States  in  Brown 
▼.  Aspden,*  in  which  it  was  decided  that  that  court  would  not 
follow  the  rules  of  the  English  court  of  chancery  in  respect  to 
rehearings,  and  that  no  re-argument  would  be  granted  in  any 
case,  unless  a  member  of  the  court  who  concurred  in  the 
judgment  desired  it.  The  court  uses  this  language  in  adopt- 
ing that  rule:  "We  do,  therefore,  adopt  it,  without  assuming 
any  infallibility  for  our  judgments,  because  we  believe,  upon 
the  whole,  that  the  cause  of  justice  will  be  promoted  by  it 

1 0.  Code,  sec.  686&  *  Sec.  66^  Swan's  Old  Statutes^  1841, 

s  O.  Code,  sec.  6854  p^  714. 

*  Murphy  ▼.  Swadner,  84  O.  a  674       •  Carlile  t.  McDonald,  7  a  dOZ. 
«Carey  y.  Kemper,  45  O.  a  98.  See       72  0.  a  104 
ante,  sees.  1217. 12ia  •  14  How.  25u 
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There  most  be  an  end  of  litigation,  not  only  for  the  benefit 
of  the  parties  to  each  particular  case,  but  to  enable  others 
standing  behind  them  to  have  their  rights  determined.  We 
do  not  intend  in  coming  to  this  conclusion  to  deprive  ourselves 
of  the  power  of  controlling  our  own  journal  during  the  term 
of  court.  If,  therefore,  any  matter  of  fact  has  been  over 
looked  in  making  a  decision,  it  can  be  brought  to  our  atten 
tion  and  anv  correction  can  be  made.  Much  less  do  we  intend 
to  deny  to  this  court  the  power  possessed  by  all  courts  of  set- 
ting aside  judgments  and  decrees  obtained  by  fraud,  mistake 
or  irregularity.  What  we  do  intend  to  deny  is  the  right  of 
the  parties  to  compel  us  to  re-investigate  the  merits  of  a  con- 
troversy once  determined,  by  the  petition  for  rehearing,  used 
in  the  English  court  of  chancery  and  other  courts  of  original 
jurisdiction." 

In  Zink  v.  Grant  ^  it  was  held  that  there  was  no  right  to  a 
rehearing  after  the  decision  of  a  cause  by  the  supreme  court, 
unless  the  application  came  within  the  provisions  of  the  code 
of  civil  procedure  as  to  relief  after  judgment,^  and  that  the 
remedy  was  by  a  retrial  of  the  case  in  the  court  below,  or,  if 
the  case  had  been  disposed  of,  by  the  commencement  of  a  new 
suit.' 

The  question  of  rehearing  indirectly  arose  in  Carey  v.  Eem- 
poT*  where  a  petition  was  filed  to  vacate  or  modify  the  judg- 
ment of  the  supreme  court;  it  was  a  proceeding,  however,  to 
take  advantage  of  the  eighth  paragraph  of  section  5354  of  the 
code.  The  court  said :  "  The  practice  of  awarding  rehearings 
has  uniformly  been  confined  to  courts  of  original  jurisdiction  ; 
they  are  not  awarded  as  a  matter  of  right  in  the  appellate 
courts.  The  reason  of  this  is  not  based  upon  any  assumption 
of  infallibility  by  such  courts,  but  because,  as  stated  by  Ban- 
ney,  J.,  in  Long  worth  v.Sturges:*  ^  There  must  at  some  time 

1 20  O.  &  878.  with  the  code  of  civil  procedure,  was 

s  O.  Code,  sees.  6854  to  5865  inclu-  not  saved  by  the  sixth  section  of  the 

sive,  following  Longworth  v.  Sturgea,  act  of  March  14,  1858  (1  a  &  a  888), 

fupra  ^'to  amend  an  act  relating  to  the  or- 

'  In  Corry  y.  Campbell,  84  O.  S.  204,  ganization  of  courts  of  justice  and 

it  was  said  that  the  remedy  by  peti-  their  powers  and  duties^**  passed  Feb- 

tion  for  rehearing,  authorized  by  sec.  ruary  10,  1852. 

66  of  the  act  of  1881,  directing  the  «45  0.  S.  94. 

mode   of   proceeding    in    chancery  *2  0.  Swl04 

(Swan's  Stata  174X  being  inconsistent 
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be  an  end  of  litigation,  not  only  for  tbe  benefit  of  the  par- 
ties to  each  particular  case,  but  to  enable  others  standing  be^ 
hind  them  to  have  their  rights  determined.'  Moreover,  if  the 
right  to  a  rehearing  were  recognized  as  existing  in  the  gen* 
eral  practice  of  this  court,  the  right  must  be  regarded  as  hav- 
ing been  exhausted  by  the  motion  that  was  made  before  the 
commission  and  overruled." 

In  The  Cleveland  Rolling  Mill  Company  v.  Oorrigan,*  a  mo- 
tion was  made  for  a  rehearing  on  the  ground  that  the  court 
had  not  passed  upon  certain  questions  raised  and  argued  by 
counsel,  which  motion  the  court  refused  to  entertain. 

A  rehearing  may  be  had,  however,  if  made  at  the  request 
of  one  of  the  judges  voting  with  the  majority .^  But  as  a 
general  rule  it  is  looxed  upon  with  disfavor.  An  application  for  a 
rehearing  will  not  be  entertained  when  made  at  a  term  subse- 
quent to  that  at  which  the  judgment  is  rendered,  notwithstanding 
such  rehearing  is  requested  by  one  of  the  judges.*  The  supreme 
court  has  no  power  to  rehear  a  cause  decided  by  the  supreme 
court  commission  on  the  ground  that  it  was  erroneously  de- 
termined.^ Every  court,  however,  in  the  exercise  of  its  super- 
visory and  protecting  charge  over  its  records  and  the  papers  be- 
longing to  its  files,  has  the  power  to  direct  the  clerk  to  correct 
not  only  clerical  errors,  but  also  such  errors  as  may  arise  from 
any  fraudulent  or  improper  alteration  or  mutilation  of  its  files 
or  records;  and  in  making  such  corrections  it  is  not  essential  to 
the  action  of  the  court  that  it  act  on  its  own  personal  knowledge, 
but  may  hear  evidence  and  act  on  the  proof.* 

8ec.  1286.  Injunction — When  granted  by  supreme  court. 

An  injunction  is  a  command  to  refrain  from  a  particular  act, 
and  it  may  be  the  final  judgment  in  an  action,  or  may  be 
allowed  as  a  provisional  remedy.*  When  it  is  the  final  judg- 
ment or  the  very  object  of  the  suit,  then  it  is  the  exercise 
of  oric^inal  jurisdiction,  and  the  original  jurisdiction  conferred 
on  tho  supreme  court  by  the  constitution  *  is  limited  to  ;i^ 
.  warranto^  mandamus^  haheas  corpus  and  procedendo.  When 
it  is  a  temporary  remedy  during  the  pendency  of  a  case 
on  error  or  on  appeal  by  the  supreme  court,^  it  is  the  exercise 

1 21  W.  U  a  184  <Maad  t.  Maud,  84  O.  a  54a 

s  Such  was  the  case  in  Ck)minercial  ^  HoUister  y.  JudLgee,  8  O.  GL  20L 

National  Bank  t.  V7heelock,  81  W.  •  R  a,  sec.  6671. 

I*  B.  208  (1894),  the  memorandum  of  *  Art  4,  sea  2. 

the  court  being :  **  At  the  request  of  '  As  provided  in  section  5678  of  th* 

a  member  of  the  court  who  con-  code. 

ourred  in  the  judgment^  a  rehearing  *  Rules  of  Practice,  8. 

of  this  case  is  ordered."     
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of  appellate  jarisdiction,^  and  is  intended  for  the  protection  of 
the  rights  of  the  parties  in  a  case  under  review*  on  error,  and 
therefore  can  be  granted  by  the  sapreme  court.  But  the 
power  to  grant  an  injunction  in  a  cause  pending  in  another 
court  cannot,  under  the  constitution,  be  conferred  on  the  su- 
preme court ;  *  nor  does  it  authorize  a  jurisdiction  to  be  con- 
ferred upon  or  exercised  by  a  judge  of  such  court  at  ohamiers^ 
which  is  clearly  withheld  from  the  court  itself;  consequently 
a  judge  of  the  supreme  court,  at  chambers,  cannot  grant  or 
dissolve  an  injunction  in  a  cause  pending  in  another  court.' 
8ec.  1287.  Weight  of  evidence  not  considered. —  By  posi- 
tive provision  of  the  code,  the  supreme  court  is  not  required 
to  determine  the  weight  of  the  evidence  in  any  civil  case  or 
proceeding,  except  when  its  jurisdiction  is  original.*  While 
it  is  well  understood  that  the  reviewing  court  will  not  consider 
the  question  whether  a  verdict  or  finding  is  against  the  weight 
of  the  evidence  as  shown  by  the  bill  of  exceptions,  it  may  ex- 
amine the  same  to  ascertain  whether  or  not  there  was  any 
evidence  tending  to  support  the  same,  as  it  then  becomes  a 
question  of  law.*  And  so  where  clear  and  convincing  proof 
is  required,  the  court  will  look  into  the  evidence  to  see 
whether  the  rule  has  been  disregarded.*  A  reviewing  court 
will,  in  the  absence  of  a  bill  of  exceptions,  presume  any  state 
of  evidence  consistent  with  the  pleadings  such  as  would  justify 
the  verdict  given.^  Where  the  finding  of  a  trial  court,  to- 
gether with  all  the  evidence  upon  which  it  is  based,  shown 
by  a  bill  of  exceptions,  is  before  a  reviewing  court,  and  it 
appears  that  the  facts  found  by  the  trial  court  do  not  em- 
brace all  the  material  facts  disclosed  by  the  bill,  when  excep- 
tions have  been  duly  entered  to  such  finding,  such  reviewing 

1  Teofiian  ▼.  Lasle^,  86  a  a  410.  ter,  27  O.  a  84;  Shahan  v.  Swan,  48 

See  Kent  ▼.  Mahaffy,  8  O.  a  498 ;  O.  a  26.    See  Blair  v.  Burroughs,  28 

R  a,  sea  5578 ;  Waguer  v.  RaUway  W.  U  R  180, 20%  222 ;  Ruel  v.  IncIiDe 

Ca,  88  O.  a  40.  Ry.  Ca,  25  W.  L.  R  282 ;  Whalen  v. 

*  Kent  ▼.  Mahaffey,  2  O.  a  49a  Railway  Co.,  24  W.  K  R  871 ;  Sald- 
s  Railway  Ca  ▼.  Hurd,  17  O.  a  144  helm  v.  Shane,  24  W.  L.  R  428 ;  Fin- 
*0.  Code,  uec  6710.  ley  v.  Whitley,  46  a  a  524 

*  House  V.  Elliott,  6  O.  a  497 ;  Wil-       <  Ford  v.  OBboroe,  supra;  Potter  ▼• 
lenger  v.  Bratnsche,  7  O.  C.  G.  208 ;    Potter,  supra, 

Seville  v.  Wagner,  46  a  a  62;  Ford       ?  Kitchen  v.  Loudenback.  48  a  & 
▼.  OBbome,  45  O.  a  8 ;  Potter  y.  Pot-    177. 
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court  may  determine  the  case  from  the  whole  record,  includ- 
ing the  facts  found,  and  such  additional  facts  as  may  be  war- 
ranted by  the  whole  evidence.* 

Sec.  1288.  Assessing  penalty. —  Provision  is  made  in  the 
code  authorizing  the  supreme  and  circuit  courts  to  assess  a 
penalty  for  groundless  proceedings  in  error,  or  those  prose- 
cuted without  reasonable  cause.  The  supreme  court,  upon 
affirming  a  judgment  of  the  circuit  court,  may  tax  as  part  of 
the  costs  a  reasonable  attorney's  fee  to  the  counsel  of  the  de- 
fendant, as  well  as  damages  in  such  sum  as  may  seem  reason- 
able, excepting  cases  where  the  judgment  of  the  circuit  court 
directs  payment  of  money,  in  which  case  it  shall  bear  addi- 
tional interest,  at  a  rate  not  exceeding  five  per  centum  per 
annum,  for  the  time  it  was  stayed.  But  where  the  court  cer- 
tifies in  its  judgment  that  there  was  reasonable  ground  for 
the  proceeding  in  error,  no  penalty  shall  be  awarded.'  The 
circuit  court  is  authorized  to  render  judgment  against  the 
plaintiff  in  error  for  five  per  centum  upon  the  amount  due 
the  defendant  in  error,  unless  the  court  enter  upon  its  min- 
utes that  there  was  reasonable  ground  for  the  proceeding  in 
error.'  It  is  the  duty  of  the  court  to  assess  a  penalty  unless 
it  finds  that  there  was  reasonable  ground  for  the  proceedings 
in  error.* 

Sec.  1289.  Staying  execution  of  Judgment. —  The  mere 
filing  and  pendency  of  a  petition  in  error  does  not  of  itself 
suspend  the  execution  of  a  judgment,*  but  the  same  will  be 
suspended  only  upon  good  ground  therefor  being  shown;* 
and  the  filing  of  a  written  undertaking  to  the  adverse  party ,^ 
except  when  error  is  prosecuted  by  executors,  administrators 
or  guardians,  who  have  given  bond  in  their  representative 
capacity,  are  not  required  to  enter  into  an  additional  un- 
dertaking.* Where  the  judgment  directs  the  payment  of 
money,  the  undertaking  must  be  in  double  the  amount  of 
the  judgment  and  costs;*   and   where  a  money  judgment, 

1  Sturgeon  v.  Hull,  8  O.  Q  C  260  O.  a  615 ;  Steube  v.  State,  8  a  Q  a 

(1894).    See  Levi  v.  Daniels,  22  O.  a  888. 

88L  *  Building  Ass^n  v.  Insurance  Coy 

«  O.  Ckxle,  sec.  6780.  84  O.  a  291. 

*  a  Code,  sec  6730.  ^  O.  Code,  sea  67ia 
4  Brady  v.  Hoiderman,  19  O.  26.  bq.  Ckxle,  sea  6721. 

*  State  ax  rel  t.  Commissioners,  14  *0.  Code,  sea  6718,  subd.  L 
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rendered  in  the  court  of  common  pleas,  is  affirmed  by  the 
circait  coart,  the  defendant  is  entitled,  upon  filing  a  peti- 
tion in  error  in  the  supreme  court,  to  have  the  same  stayed 
upon  filing  the  proper  bond  in  the  circuit  court.  The  amount 
of  the  bond  in  such  case  cannot  be  fixed  by  the  supreme 
court.^  When  the  judgment  directs  the  execution  of  a  con- 
veyance or  other  instrument,  the  undertaking  must  be  in  such 
sum  as  may  be  prescribed  by  a  court  of  record  or  a  judge 
thereof.'  And  so  where  it  directs  the  sale  or  delivery  of  pos- 
session of  real  property,  the  bond  may  be  fixed  by  a  court  of 
record  or  a  judge  thereof.'  In  this  case  the  court  of  common 
pleas  may  fix  the  bond  while  the  case  is  pending  in  the  supreme 
court,^  and  the  conditions  thereof  must  be  that  waste  shall  not 
be  committed,  and  that  if  the  judgment  be  affirmed  the  value 
of  the  use  and  occupation  of  the  premises  shall  be  paid,  and 
not  as  in  the  case  of  a  money  judgment.*  -When  the  judgment 
directs  the  assignment  or  delivery  of  documents,  they  may  be 
placed  in  the  custody  of  the  clerk  of  the  court  in  which  the 
judgment  was  rendered  to  abide  the  judgment  rendered  on 
error.'  A  judgment  or  final  order  made  by  a  justice  of  the 
peace  is  stayed  by  the  filing  of  an  undertaking  to  the  defendant 
with  the  clerk  of  the  court  of  common  pleas.  When  it  directs 
the  delivery  of  possession  of  real  property,  the  amount  of  the 
bond  shall  be  prescribed  by  the  court  of  common  pleas  or  a 
judge  thereof,  or  in  his  absence  by  the  probate  court.'  In  all 
other  cases  the  execution  of  a  judgment  or  final  order  of  any 
tribunal,  or  the  levy  or  collection  of  any  tax  or  assessment, 
may  be  prescribed  by  the  court  in  which  the  petition  in  error 
is  filed  or  by  a  judge  thereof.'  Where  a  judgment  has  been 
reversed  by  the  circuit  court,  the  plaintiff  in  error  in  the 
supreme  court  shall  apply  to  the  court  to  which  the  cause  has 
been  remanded  for  further  proceedings  for  a  continuance  of 
the  case  until  the  final  determination  in  the  supreme  court.' 

1  Hyde  v.  Bank,  49  O.  a  6a  «  O.  Code,  sec.  6725.    When  ezecu- 

'  O.  Code,  Bee.  6718L  tion  is  stayed  by  order  of  the  supreme 

SO.  Code,  sec.  6718.  court,  the  undertaking  must  be  filed 

^Ourney  v.  Same,  88  O.  &  6S8.  with  the  clerk  of  the  trial  court 

ftQ.  Code,  sec  6718,  subd.  8;  Bear  •Neubert  v.  Phillips,  46  O.  a  669; 

T.  Bookmiller,  8  O.  G  C  484.  Schaeflfer  v.  Marienthal,  17  O.  a  18;i 

•O.  Code,  sees.  6718,  subd.  4,  67aa  In  Building  Ass'n  v.  Insurance  Co,  84 

TO,  Code,  sec.  6724.  O.  a  291.  it  was  held  that  the  exeoo- 
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Sec.  1290.  Blsmissal  of  cases  and  reinstation  in  supreme 
court. —  When  the  plaintiff  in  error  fails  to  file  a  printed  reo- 
ord  within  the  required  time  the  caase  shall  be  dismissed.^ 
And  so  where  a  cause  is  reached  for  decision,  that  is,  when  it 
is  within  the  call,  in  which  the  plaintiff  in  error  has  failed  to 
file  printed  briefs,  it  will  also  be  dismissed,  remanded  or  other- 
wise disposed  of,  at  the  discretion  of  the  court.'  Oauses  dis- 
missed for  failure  to  file  printed  record  or  argument,  in  excep 
tional  cases  may  be  reinstated  upon  a  motion  filed  for  that 
purpose.  In  presenting  such  motions  the  plaintiff  in  error  is 
required  not  only  to  furnish  good  and  sufficient  cause  for  re- 
instation, but  must  also  show  that  there  is  reasonable  ground 
for  prosecution  of  the  proceedings  in  error.  He  should  go  into 
the  merits  of  the  case  as  upon  a  motion  for  leave  to  file  a  peti- 
tion in  error.  The  dismissal  by  the  supreme  court  commission 
for  want  of  preparation  as  required  by  rule,  and  a  motion 
subsequently  made  before  it  for  reinstation,  is  final* 

Sec.  1291.  Judgment  rendered  on  error. —  When  a  judg- 
ment or  order  made  by  a  justice  of  the  peace  is  reversed  by 
the  court  of  common  pleas,  the  cause  is  there  retained  for  trial 
and  final  judgment,  as  in  cases  of  appeal,^  excepting  where 
the  reversal  is  because  the  justice  had  no  jurisdiction  of  the 
plaintiff  in  error  or  of  the  subject  of  the  action.*  When  a 
judgment  is  reversed  in  whole  or  in  part  in  the  common  pleas, 
circuit  or  supreme  court,  the  court  reversing  the  same  may 
render  the  judgment  which  the  conrt  below  should  have  ren- 
dered, or  remand  the  cause  to  the  court  below  for  such  judg- 
ment.*   Where  a  judgment  is  reversed  on  error  for  the  reason 

«tion  of  an  order  remanding  a  cause  court  may  reverse  and  render  the 

for  further  proceedings  upon  a  re-  proper  decree  before  it  on  the  facts 

versal  of  a  judgment  may  be  stayed  as  shown  by  the  biU  of  exceptions. 

by  the  court  in  which  the  petition  in  Yeoman    v.  Lasley,   40   O.  &  889L 

error  ia  filed.  Where  the  requisite  data  appears  on 

1  Ante^  sea  128a  the  face  of  the  record  the  supreme 

>  S.  C.  Rule  2,  sea  &  court    may   render   the   judgment 

'  Atcherly  y.  Dickinson,  84  O.  &  which  the  court  below  should  have 

tMH.  rendered.    Railroad  Co.  v.  Simpeon, 

4  Robinson  v.  KiouSp  4  O.  &  594;  6  O.  a  251.    But  the  duty  of  enforc- 

O.  Code,  sec.  6783.  itiiZ  such  judgment  is  imposed  upon 

^O.  Code,  sec.  6788;  Adams  Ez-  the  lower  court  Hulett  v.  Fairbanks, 

press  Ca  v.  St.  John,  17  O.  8.  641.  41  O.  a  401.    The  reviewing  court 

*  O.  Code.  sec.  6726.    The  review  in  or  has  inherent  power  to  make  an  order 
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that  the  oonrt  overruled  a  motion  for  a  new  trial,  predicated 
upon  the  groand  that  the  Yerdict  was  contrary  to  the  evidence, 
the  proper  judgment  would  be  to  set  the  verdict  aside  and 
remand  the  cause  for  a  new  triaL^  The  court  below  may  take 
the  case  up  at  the  point  where  the  error  was  first  committed.* 
A  judgment  of  reversal  takes  effect  as  of  the  date  of  the  com-i 
raencement  of  the  proceedings  in  error.*  The  reviewing  court, 
upon  reversing  or  affirming  a  judgment  or.  final  order,  shall 
not  issue  execution,  but  must  send  a  special  mandate  to  the 
court  below,  as  the  case  may  require,  for  execution  thereon, 
and  the  court  to  which  such  special  mandate  is  sent  shall  pro- 
ceed in  the  same  manner  as  if  such  judgment  or  final  order 
had  been  rendered  therein ;  ^  and  an  authenticated  mandate 
cannot  be  impeached  in  the  lower  court,  but  the  proper  rem- 
edy is  to  seek  redress  in  the  reviewing  court.* 

Sec.  1293.  Journal  entry  reversing  Judgment  of  Justice. 

This  cause  came  on  to  be  heard  upon  the  petition  in  error 
and  the  transcript  of  the  record  containing  the  final  judgment 
sought  to  be  reversed  and  was  argued  by  counsel;  on  consid- 
eration whereof  the  judgment  of  the  said  justice  of  the  peace 
in  refusing  to  discharge  the  attachment  is  reversed,  and  said 
attachment  is  hereby  discharged.  It  is  therefore  considered 
that  said  plaintiff  in'error  recover  of  said  defendant  in  error 
his  costs  herein. 

Ordered,  that  a  copy  of  this  entry  be  certified  to  the  said 
justice  of  the  peace. 

Sec.  1293.  Journal  entry  of  affirmance  in  circuit  court. 

The  said  parties  appeared  by  their  attorneys,  and  this  cause 
came  on  to  oe  heard  upon  the  petition  in  error  of  the  said 
plaintiff  in  error  herein,  together  with  the  original  papers  and 
pleadings,  and  a  duly  certified  transcript  of  the  orders  and 

judgment  of  the  court  of  common  pleas  of county,  Ohio, 

filed  herein  in  said  action,  wherein  R  K.  was  plaintiff  and  the 

Company  was  defendant,  mentioned  and  referred  to  in 

said  petition  in  error,  and  was  argued  by  counsel.  Upon  con- 
sideration whereof  the  court  find  that  there  is  no  error  mani- 

of  restitution.     Hiler  t.  Hiler,  86       >  Commissioners  t.  Carey,  1  O.  S. 

O.  &  646 ;  Bickett  v.  Gamer,  81  O.  a  46a 

^;  Neil  v.  Neil,  88  O.  a  65a  * Uoyd  y.  Moore,  88  O.  a  9a    Cf. 

1  Gay  V.  Davey,  47  O.  a  896;  Sti-  Bupp  v.  PhiHips,  1  O.  Q  Q  lOS-lt 
▼ers  ▼.  Borden,  20  O.  a  282.  See,  also^       <  O.  Code,  sec.  672a 
Emery  v.  Bank,  25  O.  a  860;  Miller       •  Stevenson  v.  Morris,  87  O.  a  la 
<r.  Sullivan,  26  O.  a  689. 
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fest  upon  the  face  of  the  record  in  said  orders  and  judgment 
of  saia  court  of  common  pleas. 

It  is  thereupon  considered,  ordered  and  adjudged  by  this 
court  that  the  judgment  and  proceedings  of  the  said  court  of 
common  pleas  in  said  action  in  favor  of  said  defendant  in 
error  be  and  the  same  are  hereby  in  all  things  affirmed; 
there  being,  however,  in  the  opinion  of  the  Qoort,  reasonable 
ground  for  this  proceeding  in  error,  no  penalty  is  attached. 

It  is  further  considered  and  ordered  that  the  plaintiff  in 

error  pay  the  costs  of  this  proceeding  in  error,  taxed  at  $ , 

and  in  default  thereof  that  execution  issue  therefor.  To  which 
judgment  and  decision  of  the  court  in  affirming  the  decision 
of  the  common  pleas  court,  and  in  rendering  judgment  for 
costs  herein,  the  said  plaintiff  in  error  at  the  time  excepted. 

Ordered,  that  a  special  mandate  be  sent  to  the  court  of  com- 
mon pleas  of county  to  carry  this  judgment  into  execu- 
tion. 

Sec.  1294.  Journal  entry  of  reversal  in  circuit  court. — 

This  day  came  the  parties  by  their  attorneys,  and  this  cause 
having  been  on  a  former  day  of  this  term  heard  and  submitted 
and  taken  under  advisement  by  the  court,  on  consideration 
thereof  the  court  find  that  in  the  record  and  proceedings 
aforesaid  there  is  error  manifest  upon  the  face  of  the  record 
to  the  prejudice  of  the  plaintiffs  m  error  in  this,  to  wit:  In 
admitting  evidence  in  chief  of  plaintiff  as  to  reputation  and 
character  of  plaintiff  below. 

It  is  therefore  considered,  ordered  and  adjudged  by  this  court 
that  the  judgment  and  proceedings  of  said  court  of  common 
pleas  be  and  the  same  hereby  are  set  aside,  reversed  and  held 
for  naught,  and  that  said  plaintiffs  in  error  be  restored  to  all 
things  which  they  have  lost  by  reason  of  said  judgment. 

That  said  action  be,  and  it  hereby  is,  remanded  to  said 

court  of  common  pleas  of county,  Ohio,  to  be  proceeded 

in  according  to  law  and  the  rights  of  said  parties. 

That  said  defendant  in  error  pay  the  costs  of  this  proceed- 
ing in  error  to  be  taxed,  and  in  default  thereof  that  an  execu- 
tion issue  therefor;  and 

That  a  special  mandate  be  sent  to  said  court  of  common 
pleas  to  carry  this  judgment  and  order  for  costs  into  execu- 
tion. To  all  which  rulings,  orders  and  judgment  of  the  couri 
the  said  defendant  in  error  by  his  counsel  then  and  there  ex 
cepted  and  now  excepts. 

Sec.  1295.  Speedy  Justice. —  There  is  a  statutory  require- 
ment that  when  a  cause  is  submitted  on  error  the  same  must 
be  determined  and  adjudicated  within  ninety  days  after  its 
submission;  but  this  does  not  interfere  with  the  rules  of  the 
supreme  court.^ 

>  00  O.  L.  192. 
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referred  to  by  section.  Principal  points  In  text  referred  to  by  section  (i),  followed  by  sab- 
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look  farther  for  particolar  point,  being  goided  thereto  by  pages ;  "  n."  refers  to  note,  either 
to  form  or  text 

m 

ABATEMENT— 

plea  of,  abolished,  211,  n. 

ABATEMENT  OF  ACTTION  (see  also  Revivor  of  Aithons). 
meaning  of,  i  7-7. 
what  actions  snrviyed  at  common  law,  I  7-S. 

the  history  traced, }  7-8. 
what  actions  survive  under  the  code,  i  7-9. 
actions  for  metne  profits, }  7-10. 
injuries  to  the  person, }  7-11,  p.  34. 
embraces  what, }  7-11. 
of  pending  action  for  negligence,  35. 
lor  injuries  to  property,  2  7-12. 
for  deceit  and  fraud,  i  7-13. 
death  pending  action  for  new  trial  or  error  in  non-survivable  actions 

87-14. 
practice  in  reviving  actions.    See  Revivor  op  Actions. 

ABSENCE  (see  Divobcb  and  Alimony). 

ACCORD  AND  SATISFACTION— 
defined,  K  138,  270. 
consideration  therefor,  i  139. 

moral  obligation,  i  139. 

agreement  to  pay  at  earlier  date,  261. 
or  difi'erent  place,  261, 1%2. 

taking  of  different  security,  261. 

release  of  claim,  261. 

mutual  promises  to  do  something  in  future,  261. 

agreement  as  to  decision  of  suit,  261. 

compromise  with  creditors,  261, 264. 
good  faith  must  be  observed,  264. 

suit  Drought  upon  new  promise,  261. 
part  payment  does  not  constitute,  261-2. 

common-law  rule,  262. 
departed  from,  262. 
illustrations  of  what  constitute,  263. 
surrender  of  doubtful  right,  262. 
partial  payment  of  undisputed  claim,  262. 
compromise  of  doubtful  daim,  263,  266-7. 
repudiation,  263. 
dismissal  of  suit,  263. 
mutuality  of  understanding  essential,  263. 
payment  by  one  jointly  liaole,  264. 
effect  of  settlement  made  with  one  joint  wrong-doer,  264. 
«       role  when  wrong  divisible,  264. 
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ACCORD  AND  SATISFACTION  (continued)— 
who  ma^  make, }  141. 

administrator,  266. 

attorney,  265. 

af(ent,  265. 

directors  of  corporation,  265. 

several  joint  creditors,  265-6. 
when  demand  is  single,  266. 

release  by  one  joint  plantiff,  266. 

one  party  to  jomt  agreement,  266. 

release  of  joint  debtors,  266. 
rule  in  Ohio,  266. 
executed  compromise  binding,  when,  267. 
release  of  one  of  several  joint  trespassers,  267. 

partial  satisfaction,  267. 
separate  composition  by  j^urtners,  267-8. 
release  by  joint  debtors,  268. 
by  entire  stranger.  268. 
roles  of  pleading,  1 142. 

complete  payment  and  settlement  most  be  alleged,  268. 

with  creditors,  268. 

tender  must  be  made  when  fraud  claimed,  268. 
letting  aside, }  143. 

for  fraud,  269. 

made  when  under  influence  of  opiates,  269. 
durinff  sickness,  269. 

for  fraudulent  representations,  269. 

for  mutual  mistake,  269. 

by  person  under  duress,  269. 
form  01  general  answer, }  144. 
form  of  answer  claiming  settlement  by  note, }  146. 

ACCOUNT  (see  Book  Account)— 
defined, }  148. 
how  kept,  272-3. 
statement  of  balance  not,  273. 
may  consist  of  what,  273. 

uticles  and  cash,  273. 

work,  labor  and  goods  delivered,  273. 

services  and  monev  loaned,  273. 

goods  sold  and  cash  paid,  2f73. 

rent  for  real  estate,  when,  273  and  n. 

check  book  not,  273. 

money  generally  not,  273. 
exception,  273. 

made  out  on  loose  sheet  of  paper,  273. 

claim  arising  upon  contract,  273-4. 

monthly  accounts  may  be  single  action,  when,  60, 63. 

can  not  be  founded  on  illegal  transactions,  274. 
payments  on,  how  treated,  i  149. 

creditor  may  make  election,  when,  274. 

credits  are  i>ayments,  balance  is  debt,  274. 

check,  when  not.  274. 

how  pleaded,  274-^. 
effect  of  cnarges  as  reflecting  on  whom  credit  was  given,  {  15G 

goods  sold  to  one  and  charged  to  another,  275. 

undertaking  when  collateral  in  such  case,  275. 
bow  pleaded, }  151. 

as  to  attaching  copies.  {}  57,  58. 

long  and  short  form,  1 151. 

copy  must  be  specific,  276. 
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ACXUOUNT  (continued)— 

grouping  of  items,  276. 

remedy  when  items  imperfectly  described,  276. 

for  attorney's  fees,  276. 

remedy  when  improper  items  are  included,  276. 

allegations  as  to  money  loaned,  276-7. 

allention  of  amount  oue  on  account,  material,  277. 
judgment  may  be  rendered  on,  without  proof,  277. 
at  any  time  after  de&ult,  277. 
action  by  assignee  of,  i  158. 

as  to  averments  of  extrinsic  facts  showing  title,  281. 
limitation  to  action  on,  { 159. 
judgment  on,  i  169. 

by  default,  i  169. 
forms  of  petition: 

ordinary  form  of  petition,  i  162. 

for  soods  sold  and  delivered,  { 153. 

for  labor  performed  and  materials  furnished,  {  154. 

on  account  against  partnership,  i  155. 

averment  as  to  acknowledgment  of  correctness,  i  155. 

for  attorney's  fees,  1 156. 

for  services  rendered  as  auctioneer  and  money  expended,  i  157. 

ACCOUNT  BOOK  (see  Aooouht)— 

as  evidence  in  action  on  account,  277,  n. 

ACCOUNTING— 

nature  of  remedy,  i  170. 

when  and  by  whom  invoked,  287. 

holder  of  stock  in  pled^,  287. 

person  sustaining  fiduciary  relation,  287. 

administrators  and  executors,  287-8. 

between  euardian  and  wutl,  287. 

stockholders,  288. 

assignee  of  mortgage,  288. 

grantee  of  mort^ige  holding  right  of  redemption,  288. 

members  of  an  association,  288. 

persons  enjgaffed  in  common  enterprise,  288-9. 
can  not  be  haa  when  partnership  denied,  289. 
between  retired  partner  and  new  finn,  289. 
between  legatee  of  deceased  partner  and  surviving  partner,  289. 
when  partnership  becomes  incorporated,  289. 
what  may  be  taken  into  consideration,  289. 
parties, }  171. 

all  interested  persons  should  be  joined,  289. 

between  partners,  289. 

against  guardian,  289. 

joint  owners  of  property,  289. 
roles  of  pleading,  i  172. 

demand  should  be  alleged,  290. 

or  ignorance  of  condition  of  accounts,  290. 

when  sought  by  a  defendant,  290. 

when  distinct  averment  of  different  questions  may  be  dis- 
pensed with,  290. 

detailed  history  not  necessary,  290. 

by  person  whose  duty  it  is  to  keep  accounts,  290. 

conditional  liability  should  be  set  forth,  290. 

form  of  petition,  290. 
against  agent)  291. 
between  partners,  291. 
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ACCOUNT  STATED— 
defined,  i  160. 
implied  agreement  as  to  balance,  282. 

after  an  account  is  held  reasonable  time,  282. 
need  not  be  signed^  282. 
partial  accounting  is  not,  282. 
what  will  constitute  an,  282. 
balance  must  be  consented  to,  282-3. 
may  be  opened  when,  }  161. 

riffht  to,  lost  by  silence,  283. 

when  barred  by  statute,  283. 

for  mistake  of  fact,  283. 
not  of  law,  283. 
how  pleaded,  i  162. 

must  be  specially  pleaded,  { 162. 
forms  of  petition : 

on  account  stated,  §  163. 

to  correct,  and  for  judgment  on  corrected  account,  {  164. 
forms  of  answer: 

settinff  up  statute  of  limitations,  if  166. 

of  settlement  by  note^  }  167. 

setting  up  fraud  or  mistake  in,  {  168. 

ACTION  (see  Joinder  of  Action).    Commencement  of  action- 
defined,  15. 
distinction  between  action  and  suit,  15, 16. 

marked  by  method  of  trial,  17, 18. 
rights  and  liabilities  the  same,  6, 15. 
civil,  embraces  what,  16. 

not  the  probate  of  will,  16. 

nor  citation  against  administrator,  16. 

or  to  vacate  judgment,  16. 

or  to  reinstate  action  on  docket,  17. 

but  does  petition  impeaching  decree,  17. 
legal  and  equitable,  under  the  G(Me,  17. 

objections  to  relief,  17. 
single  cause  of,  what  is,  59. 

false  representations  in  sales,  60. 

damans  and  costs  for  protest,  60. 

running  account  is,  60. 
except  when,  60. 

loss  for  injury  to  wife  and  expenses,  60. 

different  acts  of  fraud,  60. 

conversations  using  slanderous  words,  60. 

daim  for  services  rendered  firm  and  surviving  partner,  61. 
for  wrongful  dismissal  and  wages,  61. 

installments  of  void  assessments,  61. 

damages  to  realty  before  and  subsequent  to  assignment,  not,  61. 

framed  in  two  counts,  62. 

second  may  be  how  treated,  62. 
duplicate  statements  permissable  when,  61 . 
consistency  in  causes  of,  65,  §  21 . 
division  into  local  and  transitory,  {J  34a,  346,  43. 

ADMINISTRATOR  (see  Executors  and  Administrators ). 

ADMISSION— 

defendant  entitled  to,  in  petition  to  sustain  attack  of  demurrer,  I86w 

ADMISSION  OF  EVIDENCE— 
within  the  issues,  {  67. 
plaintifi*  must  adopt  theor]^,  i  67. 

and  the,  must  be  within,  ^  67. 
in  divorce  proceedings  when  no  cause  of  action  stated,  606. 
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ADOPTION.  BY  REFERENCE- 

of  allegatioDB  common  to  two  causes,  i  66. 

matter  may  be  incorporated  into  other  causes,  and  into  answers  and 

amended  pleadings,  K  66,  87-2. 
of  langua^  in  one  defense  into  another,  i  87-2. 
of  allegations  in  cross-petition  from  petition,  }  79-2. 

ADULTEJtY  (see  Divorce  and  Alimony). 

AFFIRMANCE  (see  Erbor  in  Civil  Cases). 

AGENT— 

may  sue  on  contracts  made  for  another,  47. 

need  not  join  beneficianr,  47. 
rights  and  liabilities  of,  2  175. 

for  fraud,  i  175. 

contract  made  without  disclosing  name  of  principal,  i  175. 

both  principal  and,  can  not  be  sued,  §  175. 
election  must  be  made,  i  175. 
what  constitutes  an  election,  { 175. 

to  avoid  personal  liability,  principal  should  be  disclosed,  1 175. 
implication  of  warrant  of  authority,  293. 
may  sue  in  his  own  name,  when,  293. 
when  personally  responsible,  293. 
farms  of  petilion: 

against  a^nt  for  failure  to  account  for  goods,  {  163. 

by  agent  for  compensation  for  services,  i  177. 

against  agent  for  disobeying  orders,  i  177. 
for  not  rendering  account,  §  179. 

against  del  credere  agent,  i  180. 

against  agent  for  selling  goods  on  credit,  S  181. 

AGREED  STATEMENT  OF  FACTS  (see  Finding  of  Facts). 

AID  OF  EXECUTION  (see  Proceedings  in  Aid  of  Execution). 

ALIMONY  (see  Divorce  and  Alimony). 

ALLEGATIONS— 

when  seeking  equitable  relief,  ^  56^. 
upon  information  and  belief,  }  56-6. 
immaterial,  need  no  denial,  {  71. 
effect  of  failure  to  deny,  i  71a. 

ALTERATION  OF  INSTRUMENT— 
does  not  vitiate  when,  446. 
as  to  interest,  447. 
bv  addition  of  name,  447. 
of  date  of  note  material,  447. 

ALTERNATIVE  RELIEF  (see  Prayer  for  Relief)— 
may  be  asked,  when,  24,  66,  67,  68. 

alternative  reasons  stated  in  two  counts,  67. 
rule  as  to  splitting  action,  when  flexible,  67. 
cases  when  allowed,  67. 

for  work  and  labor,  per  agreement,  and  quantum  meruUf  67. 

setting  aside  illegal  contract,  or  relief  if  valid,  67. 

note  for  capital  stock,  and  for  insurance  premium,  68. 

exchange  of  merchandise,  and  sale  for  sum  certain,  68. 

special  contract,  and  quantum  valebant  68. 

contract  of  carrier  to  safely  carry,  and  to  store,  68. 
each  cause  must  be  good,  68. 
prayer  for,  may  be  made,  when,  107. 
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ALTERNATIVE  WRIT  (see  Mandamus). 

AMENDMENT— 

General  coDsideration  of  questionBy  i  126. 
may  be  made,  when,  {126. 
what  pleadings  are  subject  to,  {}  126, 123. 
shoula  be  made  in  good  faith,  232. 
changing  cause  of  action,  K  127, 122. 

on  appeal,  233.  • 

contract  to  tort,  232. 

further  illustrations,  232,  233. 

specifications  of  further  allegations  of  negligence,  232. 

snowing;  injury  occurring  in  different  manner,  232, 

determined  by  question  of  evidence,  233. 
bringing  in  cause  accrued  since  filing  of  action,  1 127. 

must  be  by  supplemental  pleadmg,  K  127, 133. 
action  may  be  changed  from  equitable  to  legal,  232. 
setting  up  unconscionable  defense}  233. 
in  cases  of  slander,  233. 
what  may  be  made,  i  128. 
when  made,  i  128 
without  leave,  234. 
in  furtherance  of  justice,  234. 
should  not  leave  cause  incomplete,  234-5. 
made  in  court  of  last  resort,  235. 
on  appeal,  235. 

inconsistent  causes  can  not  be  added,  23:5. 
of  action  on  contract,  235. 

for  wrongful  arrest,  235. 
of  matter  of  description,  235. 
insertion  of  essential  omitted  facts,  235. 
prayer  may  be  changed,  235. 

explanations  may  be  added,  when  there  is  a  variance,  236. 
rignts  of  defendant  with  respect  to,  236. 
id^r  demurrer  sustained,  i  129. 
continuance  after,  i  130. 
answer  of  defendant,  {  130. 
relates  back,  i  131. 

the  rights  of  parties  determined  as  of  filing  petition,  237. 
the  statute  of  limitation  ceases  to  run  then,  237. 
an  omitted  claim  barred,  237. 
how  made,  235,  i  132. 
of  pleadings  on  appeal,  1310. 

ANIMALS  (see  Fencbs)— 

growth  of  the  law  with  respect  to  subject  of,  ^  183. 

statutory  provisions,  298. 

liability  of  owners  of,  at  large,  298. 

liability  of  part  owners  of  partition  fences,  29P. 

liability  of  joint  owners  of,  299. 

damages  from,  suit  in  ai8ump»it  when,  290. 

if  for  negligence,  on  the  case,  299. 
liability  for  vicious,  299. 
when  not  vicious,  habits  must  be  alleged,  299,  303-4. 

and  knowledge  of  owner,  299. 
right  to  expel  trespassing  animals,  299,  300. 
kflling,  when  diseased,  300. 
impounding  strays,  301. 

action  for  recovery  of,  301. 

when  considered  at  large,  171-2,  301-2. 
liability  of  owners  of  dogs,  §  189. 

dogs  are  property,  303. 
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ANIMALS  (continued)— 

suit  for  fight  between  dogs,  303. 
vicious  propensities  most  be  alleged,  303-4. 
who  is  re^rded  as  owner,  804. 
owners  jointly  liable  for  damages  caused  by,  304. 
when  may  be  declared  a  nuisance,  304. 
for  injury  to  sheep,  804. 
averment  when  several  dogs  cause  injury,  304. 
injury  to,  by  railroad, }  193. 

prior  to  statute  as  to  fencing,  i  193. 
under  statute,  i  194. 

railroad  must  fence,  306. 
and  keep  in  repair,  306. 
liable  for  failure,  306. 

contracting  with  adjoining  land-owner  to  fence,  306,  306. 
liabili^  for  injury  in  such  case,  308-9. 
paramount  duty  of  railroaa,  307. 
negligence  not  presumed  from  injury,  307. 
care  required  of  company,  307. 

when  animals  run  near  uninclosed  road,  307. 
duty  of  train  to  stop  after  discovering  stock,  307-4. 
duty  of  company  wnen  road  improperly  fenced,  308. 
railway  liable  to  owner  of,  trespassing  on  track  without  fault  of 

owner,  308. 
duty  of  company  to  stock  of  other  than  land-owner,  30(). 
when  owner  of  stock  g[uilty  of  contributory  negligence,  309,  310. 
injury  to  animals  in  villages  or  cities,  310. 
dut}r  of  company  as  to  cattle-guards,  310. 
injury  from  failure  to  construct.  310. 
regard  for  danger  to  animals  neea  not  be  had  when  speed  in-  . 
creased,  310. 
/emu  of  petUUm: 

damages  from  trespassing  animals,  from  failure  to  keep  partition 

fence  in  repair,  { 184. 
for  damaee  from  trespassing  stock,  }  185. 
in  replevm  for  recovers  of  animals  impounded,  i  187. 
for  damages  for  sheep  Killed  by  dogs,  }  190. 
for  injury  to  a  person  by  a  dog,  i  191. 
for  damaf^  for  killing  dog,  i  192. 
against  railway  company  for  injuring  cattie,  §  195. 

for  damages  where  injury  occurred  by  reason  of  failure  of 

company  to  fence,  {  181. 
allegation  where  injury  occurs  bv  reason  of  insufficiency  of 

fences,  i  197. 
where  company  failed  to  whistle  or  ring  bell — cattle  injured 
while  crossing  highway,  'i  198. 
forms  of  antwer: 

in  replevin  for  recovery  of  animals  impounded,  {  188. 
claiming  cattle  unlawfully  at  large,  §  199. 

ANSWER- 

general  requisites  of,  {  68. 
constituent  parts  of,  {  68a. 
to  interro^tories,  {  62. 

nonsuit  for  fsLilure,  i  62. 
must  contain  what,  170. 
verification,  170. 
prayer  for  relief,  170. 
statement  of  facts,  170. 

of  presumptions,  170. 

redundant  matter,  170. 
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ANSWER  (continued)— 
conditions,  171. 
the  specific  denial,  i  69. 
aefined,  171. 

illustrations  and  form  of,  172. 
how  made,  172. 
the  general  denial,  }  70.    See  General  Denial. 
may  be  made  when,  172. 
^hat  mav  be  shown  under,  172, 173. 
iorm  of,  |  70. 
sham  denial,  {  74.    See  Denial. 
new  matter  in,  i  75. 

without  merit,  may  be  stricken  out,  179. 
technical  defenses,  185. 

may  be  defense  to  whole  or  single  paragraph,  185. 
if  pleaded  in  bar  and  is  partial, — rme,  185. 
demurrable  if  not  barring  whole  or  part  of  action,  185. 
merely  disproving  plaintiff's  statement,  not,  185. 
illustrations  of,  185. 
payment,  185. 
want  of  consideration,  185. 
usurious  contract,  185. 
bar  of  statute  of  limitations,  185. 
release,  accord,  etc.,  185. 
defendant  entitled  to  admissions  in  petition,  when,  186. 
den3ring  right  of  widow  to  dower,  186. 
joint  answer  may  be  made,  when,  }  76. 
of  guardian  or  attorney,  {  77. 
must  be  made  how,  192. 
several  defenses,  {  78. 

and  cross-petition  when  affirmative  relief  asked,  i  79. 
not  essential  to  denv  allegations  in  petition,  193. 
may  be  so  treated  though  cot  so  denominated,  193. 
what  relief  may  be  asked  in,  193. 
raising  controversy  with  third  person,  193. 

with  co-defendants,  193. 
real  party  in  interest  may  file,  193. 
plaintiff  becomes  defendant  to,  193-4. 
rule  day  as  to,  193, 194. 
summons  not  necessary,  when,  194. 
vice  verBaf  194. 

when  personal  judgment  asked,  194. 
jurisdiction  raised  by,  when,  §  94. 
want  of  capacity  to  sue  must  be  raised  by,  when,  i  95. 
as  to  corporate  capacity,  211. 
foreign  corporation,  211. 
demurrer  to,  w^ill  lie  when,  J  111. 
defective  averments  in  petition  cured  by,  791. 
answer  to  new  matter  after  motion  to  strike  out  overruled,  is 
waiver,  §  121a. 

ANTICIPATING  DEFENSE— 

the  rule  in  equity  pleading  as  to,  3  65-2. 
not  considered  proper,  2  65-2. 
illustrations,  147-8. 

APPEAL— 

meaning  of,  defined  and  explained,  §  1220. 
taken  only  from  final  decree,  }  1227. 

where  right  of  trial  by  jury  does  not  exist,  ^  1224, 1225. 
right  is  waived  when,  1296. 
what  courts  have  jurisdiction  in,  i  1222. 
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APPEAL  (continued)— 

from  Instice,  K  i223, 1234(f. 

pleading  and  practice,  {  1234d. 

limitation  in  amount,  1301. 

on  judgment  rendered  on  confession,  1301. 

in  replevin,  1301. 

when  without  jurisdiction,  1301. 

in  case  of  defective  service,  1301. 

from  improper  dismissal,  1301. 

from  deutult  judgment,  1301. 
from  decision  of  mayor,  1301-2. 
causes  in  which  taken  to  court  of  common  pleas,  1301-2. 

to  circuit  court,  1302-3. 
light  to,  dependent  upon  relief  asked,  §  1225. 

when  answer  raises  equitable  issue,  i  1225. 

from  accounting  when  personal  judnnent  asked,  1208. 

enforcement  of  lien  and  personal  judgment,  1208. 

contribution  and  personal  judgment,  1208. 

confirmation  of  sale,  1304. 

vacation  of  judgment,  1304. 

contest  of  will,  1164, 1304. 

modification  ol  judgment,  1304. 

confirmation  of  report  in  partition,  1304. 

in  foreclosure  proceedings,  i  1226. 

when  money  judgment  asked,  { 1226. 
when  equitable  relief  sought,  i  1226. 
when  enforcement  of  lien  principal  relief,  §  1226. 
when  defendant  sets  up  legal  defense,  i  1226. 
by  one  distributee,  {  1229. 
pleading  and  practice  on  appeal— filing  transcript,  ^  1234c. 
appeals  from  probate  court — pleading  and  practice,  §  1234«. 
from  common  pleas  to  circuit  court,!  1234. 
does  not  lie  from  order  modifying  injunction,  772. 
notice,  when  to  be  given,  §  1^1. 

from  justice's  court,  1304. 

when  bond  required,  1304. 

from  appropriation  proceedings,  1304. 

from  circuit  court,  1304. 

how  entered,  1304. 

time  when  to  be  given,  1304. 

when  motion  for  new  trial  undisposed  of,  1304. 

when  taken  by  several  parties,  1304. 

omission  of,  supplied  by  nunc  pro  tunc,  1304. 
bond,  when  given,  \  1232. 

when  taken  by  person  in  trust  capacity,  1305. 

by  executor  having  personal  interest,  1305. 

by  non-resident  executor,  1305. 

by  wife  from  decree  for  alimonv,  1305. 

time  within  which  it  must  be  filed,  1305. 
in  various  cases,  1305. 
how  computed,  1305. 

recitals  in,  as  proof  of  date  of  judgment,  1306. 

bank  deposit  m  lieu  of,  1306. 

essential  to  jurisdiction,  1306. 

defective,  may  be  amended,  1306. 

effect  of  non-compliance  with  requirements,  1306. 

amount  of,  how  nxed,  1306. 

to  whom  payable,  1306. 

conditions,  1306-7. 

filing  of,  perfects  appeal,  1307. 
of  separate  interests,  {  1283. 


1522  INDEX. 

References  are  to  pages  unless  otherwise  indicated. 

APPEAL  (continued)— 

from  diamisBal  on  demurrer,  i  1233. 
staying  execution,  { 1234a. 
suspension  of  judgment, }  12846. 
transcript  to  be  fifed, }  1^4e. 

when  from  magistrate.  1308. 

when  from  common  pleas,  1908. 

when  from  probate  court,  19(N$. 
pfooedure  when  from  justice,  { 1234d. 

pleadings  to  be  filed,  1308. 

plaintiff  must  file  petition,  1308. 

rule  days,  1309. 

lulure  to  file  transcript  or  petition,  1300.  I 

defendant  may  file  answer  and  have  judgment,  1309.  ! 

baaiing  on,  from  probate  court, }  1234e. 

pleadings  unnecessary  when,  {  1234«. 

amendM  pleadings  may  be  filed, }  1234f. 

cause  of  action  can  not  be  changed,  1310. 
new  parties  may  be  made,  1310. 
limitation  on  objections  permissible  on,  i  1234^. 

misjoinder  of  issues,  1311« 

want  of  jurisdiction,  1311. 
the  mandate,  i  1234^. 

APPEARANCE— 

to  question  jurisdiction,  226-26, 
to  contest  merits,  343. 

ABBITRATION  AND  AWARD— 
defined,  i  200. 
parties  to,  2  200. 

corporations,  315. 

executors  and  administrators,  315. 

guardians,  315. 

county  commissioners,  315. 

municipal  corporations,  315. 

contractors,  315. 

subcontractors  and  material-men,  315. 

stockholders,  315. 

attorney  and  client,  315. 

partners,  rule  as  to.  315. 
what  may  be  submitted,  i  200. 
agreement  to  arbitrate,  i  201. 

must  follow  statute  strictly  when  acting  under  it,  {  201. 

statutory  right  not  exclusive,  i  201. 

failure  to  follow  statute  will  result  in  common  law,  H  %1,  210. 

no  particular  form  reauired,  i  201. 

veroal  submission  made  contemporaneously  with  written  one,  2  201. 

mere  agreement  to  submit  to,  ineffectual,  1 201. 

statute  of  limitation  ceases  when,  i  201. 

bond  may  be  entered  into,  i  203. 

oath  of  arbitrators  and  witnesses,  {  208. 
revocation  of  submission,  i  205. 

when  not  revocable,  2  205. 

power  of,  depends  upon  statute,  2  205. 

what  causes,  2  205. 

form  of,  2  205,  and  n.  8. 

written  submission  requires  written,  2  20d. 

must  be  absolute,  319. 

notice  of,  319. 

may  be  implied,  319. 

measure  of  damages  for  revocation,  319. 
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ARBITRATION  AND  AWARD  (continaed)— 
award  to  be  in  writing,  i  210. 
manner  of  execution,  {  210. 
should  be  confined  to  agreement,  }  210. 
rule  when  part  void»  }  210. 
compliance  with  statute,  i  210. 
must  be  definite,  }  210. 
decision  of  court  not  treated  as, }  210. 
enforcement  of  award,  {212. 
judgment  entered  upon  award,  }  212. 
non-observance  of,  how  punished,  i  212. 
objections  may  be  filed  to,  i  212. 
force  of  common-law  award,  323. 

may  constitute  cause  of  action  or  defense,  323. 
pleading  an,  823. 
award  may  be  set  aside,  i  216. 
for  what  causes,  324-5. 
by  agreement,  325. 
where  arbitrator  was  biased,  325. 
for  uncertainty,  325. 
for  apparent  errors,  325. 
for  fraud,  325. 
can  not  be  for  mistake.  325. 
.   award  void  in  part  and  good  in  part,  325-6. 
fomu: 

of  agreement  for  submission,  i  202. 

of  bond,  i  204. 

of  revocation,  318,  n. 

of  petition  aflAinst  party  revoking  submission,  {  206. 

of  oath  of  arbitrators,  {209. 

of  subpcena  for  witnesses,  319. 

of  award,  {211. 

of  petition  on  bond  in  common-law  arbitration,  {  213. 

of  answer  of  invalidity  of  award,  {  214. 

of  answer  setting  up  award,  i  215. 

of  objections  to  award,  }  217. 

confirmation  of  award  and  judgment  thereon,  {  21S. 

of  entry  setting  award  aside,  i  zl9. 

ARGUMENT— 

oral,  in  Supreme  Court.  {1282. 
request  to  charge  jury  before,  1322. 

ARREST  (see  Faijsb  Impsisoniobnt,  Malicious  Pbosbcution)— 

ASSAULT  AND  BATTERY— 

action  for,  will  lie  when,  H  220, 221. 
all  who  participate  in,  liable,  328-29. 
aggressor  can  not  invoke  the  action,  328. 
-    cause  for,  joined  with  false  imprisonment,  71,  75. 

defendant  can  not  claim  self-defense  when  the  aggressor,  328. 
degree  of  force  which  may  be  used  to  repel  aggressor,  :)28-29. 

in  defending  possession  of  property,  329. 
removal  of  disturoer  of  meeting,  329. 
action  for,  will  lie  though  fight  bv  agreement,  329. 

may  be  shown  under  general  denial  in  mitigation,  329. 

agreement  may  be  inferred,  329. 
first  assailant  may 'recover  when,  329. 
each  assailant  may  bring  the  action,  329. 

liability  of  installment  merchandise  dealer  for,  in  gaining  possession  of 
property,  329,  330. 
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ASSAULT  AND  BATTERY  (contimied)— 
rales  of  pleading,  }  221. 

motive  or  intent  immateriaLSSO. 
malice  need  not  be  alleged.  390. 

only  facts  from  which  inferred,  830. 
without  provocation,  with  great  force  and  violence,  330. 
what  damage  mav  be  shown,  330-31. 

all  acts  may  be  shown  under  general  prayer,  330. 
self-defense  must  be  alleged,  330. 

doctrine  of  contributory  neglisenoe  has  no  application,  331. 
attachment  may  be  had  in  action  for,  331. 

assault  with  intent  to  have  unlawful  intercourse,  pleading  in,  332. 
carrien  of  pcLuengen: 

committed  by  servants  of  railway,  2  230. 

doctrine  of  liability  in  such  cases  generally,  discussed,  |  230. 

company  must  protect  passenger,  334. 

assaults  by  one  passenger  upon  another,  334. 

rule  governing  relationship  of  master  and  servant  not  appli* 

cable.  334-5. 
rules  of  company  in  respect  to  ejection  of  passenger,  {231. 

liability'  of  company  hinges  thereon,  335. 
lesponsibility  of  company  for  acts  of  conductor  for  ejection  of 

|MU3senger,  335. 
driver  of  street-car,  335. 
when  passenger's  ticket  unlawfully  taken  up,  335-6. 

remedy  for  expulsion  in  such  case,  336. 
passenger  must  pay  fare  though  unable  to  procure  seat,  336. 
proper  degree  of  force  in  ejectmg  passenger,  336. 
regulation  as  to  carriage  of  packi^;e6  in  streetH^rs,  336. 

assault  by  street-car  conductor  on  passenger.  336. 

assault  by  ticket  agent  upon  purchaser  of  ticket,  337. 

assault  by  conductor  upon  passenger  refusing  to  pay  fare  sec- 
ond time^  337. 

waiver  of  right  of  action  by  passenger's  conduct,  337. 
forvM  of  petition: 

general  form  of  petition  for  assault  and  battery,  {222. 

for  assault  upon  servant,  son^  or  daughter,  K  222,  818. 

by  female  for  assault  with  intent  to  have  unlawful  interoourse, 

2  224. 
by  an  infant  by  next  friend, }  225. 
by  husband  for  assault  upon  wife,  2  226. 
for  wrongful  removal  of  passenger  from  street-car,  }  232. 
for  ejection  from  railroaa  car  and  for  assault,  2  232. 
/orifu  of  answer: 

of  funeral  denial,  i  227. 
claiming  self-defense,  {  228. 

denying  assault  with  intent  to  have  unlawful  intercourse,  I  229. 
answer  of  railway  company  that  passenger  was  ejected  for  non- 
payment of  fare, }  234. 

ASSES8MENTS- 

under  unconstitutional  law,  951,  962,  963. 
is  a  contract,  951. 
assignment  of,  to  contractor,  951. 
forc^osure  of  lien  for,  951  ^  €62. 

defense  of  unconstitutionality  of  law,  951. 
enforcement  of  on  tax  duplicate,  951,  962. 
may  be  levied  by  city,  962. 
lien  upon  property,  962. 
collected  by  whom,  962. 
may  be  assigned,  962. 
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ASSESSMENTS  (continued)— 
collected  as  taxes,  962. 
suit  to  restrain  enforcement  of,  962,  963. 
separate  suits  hj  payers,  962. 
lack  of  jurisdiction  over  payer,  963. 
failure  of  council  to  adopt  resolution  or  ordinance,  963. 

or  to  give  notice,  968. 
failure  to  advertise,  963. 
fraud  in  contract,  963. 
improper  expenses  in,  963. 
exoeeaing  amount  levied,  963. 
effect  of  technical  irregularity  upon,  963. 
averment  in  action  to  recover  illegal,  1256. 
action  to  recover  back  illegal,  1255. 
form»  of  petition: 

by  contractor  to  foreclose  assessment  lien,  g  874. 

by  several  to  enjoin  collection,  i  875. 

ASSIGNEE  (see  Partirs;  Real  Party  in  Interest) — 
may  bring^  action,  42. 
for  collection,  42,  48. 
no  averment  necessary,  42. 
of  open  account,  42. 
of  stock,  42. 

of  claim  of  principal  against  agent,  42. 
of  reversion  of  lease,  42. 
of  contract  of  guaranty,  42. 

to  pave  streets,  42. 
of  right  of  officer  to  fees,  42. 

or  of  salary,  42. 
of  contract  for  services,  42. 
without  indorsement,  42. 
of,  to  pa^  indebtedness,  42-8. 
of  chose  in  action,  43. 
those  beneficially  interested,  43. 
of  claim  for  damages,  43. 
of  part  of  demand,  43. 

owner  may  intervene,  4S. 
of  judgment.  43. 

obtained  in  garnishment,  43. 

ASSIGNMENT  OF  ERROR  (see  Error  in  Civil  Cabmb;   Prtition  m 
Error) — 
court  will  not  look  beyond,  1255. 
exception,  1255. 

circuit  court  may,  when,  1255, 1356. 
in  absence  of,  jud^ent  affirmed,  1355. 
general,  when  noticed,  1355. 

that  judgment  rendered  for  wrong  party  raises  what,  1355. 
want  of,  not  ground  for  dismissal,  1356. 

ASSUMPTION  OF  RISK  (see  Negligence  of  MAsmt)— 
by  servant,  988. 

all  incidental  risks  assumed,  988,  992,  994,  n. 
when  cause  of  injury  known,  992. 

communication  of,  992. 

averment  in  petition  as  to,  992. 
alleging  want  of  knowledge,  992-93. 

oy  minor,  993. 
only  those  patent  and  within  reasonable  knowledge,  994,  ii« 
in  absence  of  notice,  994,  n. 
on  road  of  another  company,  994,  n. 
by  one  rescuing  another  from  danger,  1082,  n. 
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ATTACHING  COPIES  (see  Plkadino  by  Copy)— 
construction  of  code  provision,  i  57. 
instruments  which  should  or  should  not  be  attached,  {  58. 
what  instruments  become  part  of  pleading,  i  58. 
when  instrument  need  not  be  attached,  1^. 
instrument  for  unconditional  payment  of  money,  {  58. 
evidence  of  indebtedness,  i  58. 

if  attached  does  not  become  part  of  pleading,  1 56. 
of  transcript  of  judgment,  136,  n.,  140. 
of  insurance  policy,  136,  n.,  137, 140. 
of  bond.  136,  n.,  137, 141. 
of  attachment  bond,  136,  n. 
of  guardian's  bond,  136,  n. 
of  contract,  136,  n. 
of  ordinance.  138. 
of  record  of  foreign  judgment,  138. 
of  mortgage,  141. 
of  bills  and  notes,  i  296. 
of  deed,  576. 

ATTACHMENT  (see  Attachkbnt  Bbfobb  Debt  Dub)— 
proceeding  a  provisional  remedy,  16. 
extraordinary  one,  i  235. 
purely  statutory,  341. 
general  discussion  of  code  provision,  §  235. 
motive  and  conduct  of  plamtiff  closely  scrutinized,  i  235. 
debt  based  upon  contract,  judgment  or  decree,  341-42. 
a  personal  action,  when,  i  236. 
proceeding  tn  rem,  when,  342. 
jurisdiction  acquired,  when, }  236. 
over  non-resident,  343-44. 

against  property  of  non-resident  partnership,  342. 
subjects  himself  to,  how,  343. 

not  by  appearance  merely  to  question,  343. 
by  conteisting  merits,  343. 
petition  and  affidavit  must  show  what,  343. 
only  when  founded  on  contract,  judgment  or  decree,  343. 

or  death  caused  by  wrongful  act,  343. 
effect  of  amendment  of  petition  and  affidavit,  343-44. 
void  if  without  requisite  affidavit,  344. 

seizure  of  property  thereunder  ineffectual,  344. 
mistake  in  notice,  effect,  344. 
how  acouired  over  personalty,  344. 
effect  of  answer  by  garnishee  that  he  is  not  indebted,  344. 
parties, }  237. 

defendant  in,  must  be  a  debtor  to  plaintiff,  345. 
subseauent  attaching  creditor,  345. 
garnisnee,  345. 
partners,  345. 

against  each  other,  345. 

after  dissolution,  345,  347. 
non-resident  partnership,  345,  347,  348. 

where  members  reside  within  the  state,  947. 
administrators,  345-46. 
wife  of  non-resident  can  not  intervene,  346. 
rules  of  pleading,  {  238. 

amendment  of  petition  when  affidavit  sufficient,  346. 
8  fter  service,  346. 

setting  up  new  cause  of  action,  346. 
inserting  individual  names  of  partners,  346. 
affidavit  ana  order  no  part  of  pleading,  346. 
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ATTACHMENT  (contined)— 

incorporatinff  affidavit  in  petition,  346. 
against  non-resident  debtors,  2  239. 

grounds,  347. 

what  constitutes  non -residence,  347. 

service  upon  non-resident  partnership,  347. 

corporation  both  foreign  and  domestic,  347-48. 

railroad  company,  348. 

service  by  publication,  348. 

foreign  insurance  company  may  be  made  garnishee,  348. 

location  of  property,  348. 

property  of,  reached  in  several  counties,  348. 

non-resident  stockholder  in  domestic  corporation,  348. 

surety  against  non-resident  principal,  34^9. 

against  the  property  of  a  non-resident  partnership,  342« 
may  be  had  in  action  for  breach  of  marriage,  342. 
absconding  debtors,  i  240. 

to  abscond,  means  what,  349. 

intention.  349. 

partner  absconding  ground  for,  against  firm,  349*60. 

what  constitutes,  SsS. 

affidavit  in  such  case,  350. 
left  county  of  residence,  1 241. 
concealment  of  defendant,  i  242, 

what  amounts  to,  350. 

one  notoriously  living  abroad,  350. 
debtor  removinf^  property,  i  243. 

fraudulent  intent  must  appear,  350. 
converting  property  into  money,  }  244. 

sufficiency  of  affidavit  in  such  case,  351. 
concealing  property,  i  245. 
fraudulent  assignment,  1 246. 

resorting  to  doctrines  of  equity  in  determining,  352. 

constructive  fraud  insufficient,  352. 

actual  and  intentional  fraud  essential,  352. 

affidavits  should  contain  sufficient  facts,  352. 

burden  of  proof,  352. 

insolvent  turning  business  into  corporation,  352. 

conveyance  upon  adequate  consideration  though  to  hinder  cied* 
itors,  352-3. 

conveyance  to  wife  without  consideration,  353. 

fraud  presumed  when  person  largely  in  debt,  353. 
debt  fraudulently  or  criminally  contracted, }  247. 

construction  of  code  provision,  353. 

fraudulent  representations,  353. 

conversion  of  proceeds  of  sale  by  brokers,  353. 

representations  as  to  indebtedness,  353-4. 

'*  obli^tion  "  equivalent  to'liability,  354. 

unliquidated  damages  for  assault  and  battery,  354. 

*'  fraudulently  "  and  *'  criminally  "  not  synonymous,  354. 

purchase  of  goods  without  intending  to  pay,  355. 
affidavit,  requisites  of,  {  249. 

slight  mistakes  in  stating  amount,  356. 

made  by  whom,  356. 

by  agent  or  attorney,  356. 

agent  should  state  personal  knowledge,  356. 

waiver  of  irregularities  in,  357. 

constitutes  no  part  of  pleading,  357. 

should  not  be  incorporated  in  ]>etition,  357. 

incorporating  alle^tions  of  petition  in,  357. 

practice  in  injunction  proceedings  not  allowable,  357. 
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ATTACHMENT  (continued>- 

statement  of  facts  in  language  of  statute,  358. 

when  debt  past  due,  358. 

when  debt  oefore  due,  358. 

should  not  be  u^n  belief  merely,  358. 

8tiU;ement  in  disjunctive  or  alternative  manner,  35&-50. 

nature  of  claim,  now  stated,  359. 

effect  of  omission  of  amount  due,  359. 

amendment  may  be  made  when,  359. 

new  cause  of  action  can  not  be  made,  359. 
general  form  of,  i  250. 

form  stating  circumstances  and  particular  ground,  1 251. 
by  next  friend.  360. 
attachment  bond,  {  252. 

effect  of  failure  to  file,  361. 
omission  of  name  of  surety  in  bond,  361. 
additional,  may  be  required,  361. 
form  of,  861. 
order  of,  i  253. 

to  whom  directed,  361. 
returnable  when,  361, 362. 
several  orders  of,  362. 

to  different  counties,  362. 
citv  considered  as  a  county,  362. 
duty  of  officer  under,  362. 

as  to  partnership  property,  362. 
levy  of,  how  made,  36z. 
return  of.  how  made,  362. 

conclusive  as  to  facts  stated  therein,  362. 
what  may  be  attached,  2  254. 
code  provision,  363. 
purchase  money  due  upon  realty,  363. 
equitable  interest  iu  realty,  363. 
notes  secured  by  mortgage,  363. 
indebtedness  due  a  copartnership,  363. 
interest  of  partoer,  363. 
stockholders  interest  in  corporation,  363. 
money  due  an  heir,  364. 

amount  due  on  note  transferred  by  indorsement,  364. 
sale  of  indebtedness,  364. 
property  in  custody  of  the  law,  364,  369,  370. 
statutory  provision,  364. 

incluaes  money  in  hands  of  guardians  and  administrat  ira^ 
364. 
property  in  hands  of  officer,  how  reached,  364,  365.  J 

exemption  laws  not  impaired,  365. 
redelivery  bond,  {  255.    See  Bonds. 

takes  place  of  property,  366. 
effect  of  levy  without  process  of  garnishment,  370. 
proceedings  against  garnishee,  i  256.    See  Garnishxb. 
service  upon,  366-67,  369. 
property  bound  from  date  of  service,  367. 
delivery  of  propertv  on  payment  of  money,  367. 
service  upon  garnishee  partnership,  369. 
on  corporation,  369. 
on  railroad  company,  3G9. 
on  foreign  insurance  c;ompany,  369. 
several  attachments  upon  same  property,  {261. 
inventory  in  such  cases,  378. 

property  in  hands  of  officer  not  subject  to  levy  under  wr-t  by 
another,  373. 
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ATTACHMENT  (continued)— 
how  made,  373. 

reference  may  be  ordered  to  determine  priorities,  373. 
subsequent  attaching  creditor  may  intervene  by  motion  on  ques- 
tion of  prioritv,  373. 
receiver  for  attached  property,  }  262. 

duties  of,  374. 
discharge  of,  i  263. 
how  effected,  374. 
by  motion,  374-76. 

as  to  part  or  whole  of  propertv.  375. 
because  of  insufficiency  o!  affiaavit,  373. 
when  property  does  not  belong  to  defendant,  375. 
when  answer  oy  garnishee  shows  no  indebtedness,  375. 
heard  upon  affidavits,  376. 
reviewal  on  error  for  want  of  evidence,  377. 
by  giving  bond,  374. 

wnen  answer  of  garnishee  fails  to  show  property  in  his  hands, 
374-75. 
subsequent,  may  be  issued,  376. 

judgment  for  plaintiff  and  proceedings  thereunder,  }  264. 
effect  of  death  of  defendant,  i  265. 
error  from  attachment  proceedings,  i  266.    See  Erbob. 
formB: 

motion  to  sell  perishable  property,  }  267. 
answer  of  defendant,  i  268. 

ATTACHMENT  BEFORE  DEBT  DUB- 
may  be  had  when,  }  248. 
affidavit  in  such  case,  355,  358. 
order  of  attachment  must  specify  amount,  355. 
undertaking  355.  * 

judgment  can  not  be  rendered  before  claim  due,  355. 
embrace  claims  against  indort?erB  of  bills,  355. 

extent  of  contract  of  indorsement,  355. 
contract  to  deliver  goods  in  payment  for  other  goods,  35d. 
fraudulent  intent  to  injure  creditor  must  exist,  356. 

ATTORNEY-GENERAL  (see  Quo  Wabramto). 

ATTORNEY'S  FEES— 

suit  upon  account  for,  276. 

ATTORNEYS  AT  LAW— 

form  of  petition  against,  for  negligently  conducting  trial,  {  209. 
for  negligently  defending  s^on,  }  270. 

for  negligently  investigating  title,  i  271.  , 

for  neffligently  examining  title  for  purchase,  {  271a. 

liability  when  negligence  does  not  work  injury,  380. 

AUDITOR  OF  COUNTY  (see  County  Ofticiaijb). 
AWARD  (see  Arbitration  and  Award). 

B. 

BAILMENT— 

duties  and  liabilities  of  pled^,  i  276. 

disposal  of  property  in  violation  of  contract,  385. 
for  refusal  to  deliver  property  to  pledgor,  385. 
conversion  of  property,  385. 
care  required,  385. 


1580  INDEX. 

References  are  to  pages  unless  otherwise  Indicated^ 

BAILMENT  (continued)— 

when  article  loet,  386. 
pledge  of  commercial  paper,  1 280. 
duty  of  pledgee  to  collect,  387. 
pleasee  may  oring  suit,  387-88. 

aemand  need  not  be  alleged,  388. 
rule  as  to  collaterals,  388. 
bailee  without  reward,  383-84. 
banks  receiying  deposits  gratuitously,  384. 
remedy  of  bailor  against  one  conyerting  propeVty,  885. 
bailee  selling  property  in  yiolation  of  trust,  385. 
fwrM  of  petUion: 

general  form  against  bailee  for  negligence^  i  272. 

for  damages  against  bailee  for  negligence  in  special  case,  {  273b 

for  damages  against  hirer  of  horse  and  buggy  for  carelesBflcas, 

2274. 
for  damages  arising  from  driying  horse  to  different  place» }  275. 
for  loss  of  pledge,  {  277. 
to  foreclose  and  sell  pledge,  {  278. 
by  pledgor  of  negotiable  paper  against  pledgee,  {  280a. 
forms  of  answer: 

answer  of  loss  by  fire,  1 279. 

BANK  ::HECKS  (see  Banks)— 
legal  status  of,  i  289. 

is  a  chose  in  action,  405. 

cash  medium,  402. 

subject  to  rules  regulating  bills,  402,  404. 

difference  between,  and  bills,  402, 403. 

not  entitled  to  grace,  403. 

ante-dated  check  when  drawer  makes  assignment,  408. 

reyocability  of,  403-4. 

acceptance  of  by  bank,  404. 

defences  by  drawer  of,  404,  405. 

mutual  accommodation  memorandum  checks,  404. 

operation  upon  fund,  405. 

payment  of  debt  by,  404. 

will  serye  as  tender  when,  405. 

Toid  checks,  405. 

holder  of,  action  against'bank  for  refusal  to  pay,  405, 
as  a  gift,  405. 
certified  checks,  i  293. 

effect  of  certification,  406-7. 

is  a  negotiable  promissory  note,  407,  n. 

at  request  ot  holder,  rule,  406-7. 
of  drawer,  rule,  407. 

drawer  is  discharged,  407,  n. 

certificate  that  check  "  is  good,"  407. 

is  an  acceptance  by  bank,  407,  n. 
demand  and  notice  in  suit  upon,  405,  n. 
ayerment  of  consideration,  405,  n. 
forms  of  petition: 

of  payee  against  drawer  of  check, }  290. 

by  indorsee  against  drawer,  }  291. 

of  drawer  against  drawee,  {  292. 

upon  certified  checks,  §3  293,  277. 
form  of  answer  that  certified  check  was  forgery,  2  294. 

BANKS  (see  Bank  Chbcks) — 
powers  of  banks,  i  281. 
discounting  is  loaning  money,  J  281. 
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BANKS  (continaed)— 

liability  when  charing  nsariooB  interest,  390-01. 
liability  for  neglecting  to  protest  note,  390-91. 
certificate  of  deposit  may  oe  issued,  390-91. 
principles  of  agency  applicable,  391. 
relative  rights  of  bank  and  depositor,  i  282. 

relation  of  debtor  and  creditor  exists,  391. 

status  of  the  fand,  391-92. 

agreement  of  bank  as  to  drafts  and  checks,  392. 

effect  of  check  upon  depositor's  fund,  392. 

lien  of  bank  on  drafts,  392. 
upon  collaterals,  393. 

effect  of  checks  drawn  for  part  of  fund,  392-93. 
for  the  whole  of  a  f una,  393. 

liability  of  bank  for  failure  to  pay  check,  393-94. 

relation  of  bank  to  draft  discounted  and  deposited,  394. 

money  deposited  by  official  in  individual  name.  393-94. 

statute  of  limitations  against  deposit,  394. 
payments  by  bank,  i  283. 

mnst  identify  all  persons,  394. 

reliance  upon  false  representations  as  to  identity,  394. 

recovering  money  paid  on  foi^ged  bills,  394-95. 
loss  will  fall  upon  one  negligent,  395. 

payment  of  stolen  check,  395. 

to  wrong  person,  895. 

checks  drawn  in  violation  of  law,  395. 
duties  and  liabilities  in  making  collections,  2  284. 

bank  is  agent  of  owner  of  paper,  395,  396. 

correspondent  selected  by  oank,  395,  396. 

agreement  to  send  to  particular  bank,  396. 

banks  holding  themseives  out  as  collecting  agencies,  397. 

protesting  paper  held  for  collection,  397,  ^1,  n. 
notai^  agent  of  bank,  397,  401,  n. 
measure  of  damages,  397. 
what  should  be  alleged  in  such  case,  398. 

paper  indorsed  merely  *'  for  collection,"  397. 

indorsement  by  bank  directing  payment  '*  for  account  of  itself" 
398. 

collections  in  foreign  country,  398. 

when  gratuitous  collection  undertaken,  398. 
right  of  set-off  between  bank  and  depositor,  §  285. 

notes  against  deposit,  398-99. 

stockholder  ancf  dividend,  399. 

when  dividend  has  been  assigned,  399. 
certificate  of  deposit  is  a  note,  402,  n. 

suit  upon,  lost,  indemnity,  402,  n. 

where  paper  indorsed  before  lost,  402,  n. 

making  demand  before  suit,  402,  n. 
attaching  funds  of  depositor,  405. 
not  liable  to  holder  oi  check  for  refusal  to  pay,  405. 

forms  of  petUion : 

for  neglect  in  collecting  note  or  bill,  ^  286. 

by  one  bank  against  another  for  failure  to  protest  note  sent  it  for 

collection, }  287. 
for  recovery  on  lost  certificate  of  deposit  against  bank  before  due, 

'288. 


BELIEF— 

alle^tions  upon,  176. 
denial  on,  i  72. 
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BILLS  OF  EXCEPTION  (see  Erbob  i»  Civil  Casks;  Eyidkncs; 
tion;  Pbtition  in  Error) — 
formal  statement  of  exceptionB  oonstitatee,  1318. 
unnecessary  when  case  submitted  on  agreed  statement,  1318. 

or  when  grounds  appear  on  record,  1817-18. 
essential  when  decision  does  not  appear  on  record,  1318. 
upon  motion  for  new  trial  on  subsequent  term,  1318. 
how  construed,  1319. 
objections  in  court  of  last  resort,  1319. 
allowance  and  signins,  1319. 
-  correction  and  amendment  of,  1319. 
unnecessary  from  probate  court  when,  1319. 
from  justice  of  the  peace,  1319. 
purpose  only  to  review  questiona  of  law,  1319. 
a  bill  of  evidence  ia  not,  1320. 
when  record  shows  no  judgment  affirmed,  1320. 
taken  at  general  term  of  superior  court,  1820. 
does  not  draw  whole  case  in  controversy,  1320. 
preparation  of,  1319. 

rules  for,  1320. 
not  authorized  for  hearing  at  chambers,  1320. 
on  motion  for  nonauit,  }  1239. 
essential  on  motion  to  dismiss,  1321. 
for  errors  in  charge  of  court,  }  1240. 

particular  parts  need  not  be  pointed  out,  1321-22. 

whole  charge  should  be  incorporated  in,  1321-22. 
all  evidence  must  be  stated  in,  when  claimed  verdict  againat  ovidenbo* 
}1241.  ^^ 

omission  of  material  documents,  1323. 

presumption  when  not,  1323. 
to  finding  of  facts,  }  1243. 
exhibits  and  papers  as  parts  of.  }  1244. 
affidavits  must  be  made  part  of,  1326. 

omissions  may  be  supplied  by  entry,  1326» 

references  must  sufficiently  identify,  1326. 
changes  can  not  be  made  in  reviewing  court,  1326, 1328. 
allowance,  signing  and  record  of,  $  1245. 

within  what  time,  1326-27, 1329. 

trial  judge  may  refuse  when,  1327. 
he  may  amend,  1327. 

entry  of  allowance,  1328. 

must  be  submitted  to  counsel  when,  1329. 

extension  of  time  and  purpose,  1329. 
should  contain  newly-discovered  evidence,  1340. 

of  bill  of  exceptions  taken  to  ruling  of  justice  of  the  peace,  {  1246. 
of  bill  of  exceptions  in  court  of  common  pleas,  { 1247. 
of  bill  of  exceptions  by  prosecuting  attorney  in  criminal 
\  1249. 

BILL  OF  REVIEW— 
provision  as  to,  §  1235. 

BILLS  AND  NOTES  (see  Promissory  Notes)— 
parties  to  actions  on,  }  295.    See  Parties. 
petition  on,  how  framed,  \  296. 
attaching  or  incorporating  copy,  g§  296,  57,  58. 
averment  as  to  indorsements,  412,  413. 
omission  to  state  all  credits,  412. 
short  form  of  pleading,  412. 

statement  of  facts  against  others  than  maker  and  acceptor,  412. 
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BILLS  AND  NOTES  (continued)— 

allegations  of  ownership.  412-13,  421,  422,  423. 

title  and  ownership  implied,  412,  421, 422. 

defense  that  plaintiff  is  not  real  party  in  interest,  411,  412. 

ayerment  of  presentment,  413. 

when  it  is  necessary  that  acceptance  be  in  writing,  413-14. 
allegation  of  amount  due  essential,  414. 
import  consideration,  22  297,  331. 

averment  of,  unnecessary^  414. 

implied  from  transfer  bv  indorsement,  414. 

when  the  amount  paid  by  purchaser  important,  415. 
rights  of  bona  fide  holders,  2  2d8. 

note  for  patent-right,  415. 

amount  naid  by,  415, 423. 

denial  ot  execution,  415. 

note  procured  by  fraud,  416,  423,  424,  441. 

denial  of  ownership,  416. 

protected  afguu^  what  defenses,  415,  416. 
indorsement,  2  290- 

nature  oi  contract  of,  416. 

parol  evidence  admissible  to  explain,  416. 

without  recourse,  416, 423. 

upon  conditions,  416. 

to  cashier  of  bank.  416. 

consideration  implied,  416. 

in  blank,  416,  423. 

may  be  reformed  how,  416-17 

of  stranger's  name,  effect,  417. 

for  accommodation,  417. 

as  conditional  £[uarantor,  417. 

contract  of,  entire,  417. 
demand  and  notice,  pleading  of,  2  300. 

manner  of  alleging,  418. 

may  be  waived,  418. 

waiver  of,  must  be  alleged,  418. 

unnecessary  when  indemnified,  419. 
form  of  allegation  in  such  case,  419. 

against  guarantor,  419. 

depends  upon  whether  conditional  or  unconditional,  419. 

when  note  payable  in  installments,  419,  433,  n. 

when  maker  aeceased,  419. 
•   when  payable  at  bank,  420. 

on  principal  debtor  and  notice  to  guarantor,  420. 

when  unnecessary  upon  guarantor,  420. 

essential  requisites  of  notice,  420-21. 
important  in  suits,  420. 
to  whom  it  must  be  given,  421. 
manner  of  giving,  421 
action  by  indorsee  or  holder  against  maker,  2  301. 

necessary  averments  in  pleading,  421. 

date  of  transfer  need  not  be  alleged,  422. 

execution  and  delivery,  422. 

copy  of  indorsement  in  petition,  422. 

consideration,  422. 

kind  of  liability,  423. 

when  prior  signatures  are  forged,  423. 

what  necessary  to  hold  remote  indorser,  423. 
made  to  fictitious  person,  424. 
maker,  drawer  or  acceptor  liable  to  an  action  when,  424. 

service  upon,  424. 
wrongly  dated,  433,  n. 


1534  INDEX. 

References  are  to  pages  unless  otherwise  indicated. 

BILLS  AND  NOTES  (continued)— 
poet-dated  or  antendated,  433,  n. 
action  upon  lost,  destroyed  or  stolen,  §  327. 
nature  of  remedy,  436-37. 
indemnity,  437. 

necessary  allegations,  437.  I 

stolen  draft,  437.  "^ 

alteration  of  notes,  i  342. 
effect  of,  446-47. 

evidence  of,  under  denial  of  execution,  448,  n. 
must  be  material,  446-47,  448,  n. 
defenses,  i  328. 

alternative  defenses,  i  78. 

denial  of  execution  by  one  capable  of  reading,  439. 

denial  of  execution,  or  that  note  fraudulently  obtained,  193. 

when  fraud  claimed,  438. 

must  extend  to  whole  note,  438. 
denial  of  execution  and  fraud,  438. 

when  parties  are  pariiceps  criminUy  440. 
denial  of  protest,  439. 

of  ownership,  439. 
forgery  not  shown  under  general  denial,  439. 
denial  of  amount  due,  439. 

or  that  note  outstanding,  439. 
illegality  of  contract,  439. 
€X)mpromise  of  note,  439. 
accommodation  drawer  after  discount  refused,  440. 

subsequently  discounted  to  third  party,  440. 
against  holder  for  collection,  440. 

fraudulent  diversion  from  purpose,  440. 

accommodation  indorsement,  440. 

ille^l  consideration,  440. 

foreign  corporation  failing  to  comply  with  registration  law,  440. 
indorsement  and  delivery  before  maturity,  ?  329 

payment  before  maturity,  441. 

from  what  defenses  holder  protected,  441. 

fraud,  441. 
indorsement  and  delivery  after  due,  441. 
failure  of  consideration,  i  331. 

between  whom  questioned,  442. 

when  between  original  holders,  442. 

when  shown  in  petition,  442. 

how  pleaded,  4^. 

not  proven  under  general  denial,  442. 

fraudulently  transferred,  442. 
knowledge  of  fraud,  442. 

partial,  443. 
illegality  of  consideration,  443,  439. 
fcTfM  of  petitum— bills: 

by  indorsee  against  acceptor,  drawer  and  indorser,  {f  302. 
by  acceptor  against  drawer,  i  303. 

r'nst  maker  for  non-acceptance,  §  304. 
BV^ing  excuse  for  non-presentment,  ^  305. 
when  demand  and  notice  waived,  §  300. 
allegation  where  drawee  could  not  be  found,  g  307. 
by  drawer  against  drawee  on  promise  to  accept,  ?  308. 
on  stolen  draft,  §  309. 
/orms  of  petition — notes : 
against  maker,  §  310. 

on  note  against  maker  and  indorper,  ^  311. 
against  maker  and  indorser,  'i  :U2. 
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BILI£  AND  NOTES— (continued)— 
/orfFM  of  petition — notes  (continued) : 

against  maker  and  indorser,  averring  presentment,  etc.,  §  :U2. 

by  indorsee  of  note  for  value,  }  314. 

by  indorsee  against  indorser  in  case  of  failure  to  give  notice  for 
want  of  funds,  2  315. 

by  purchaser  for  value  against  administrator  of  deceased  maker 
and  indorsers  for  value,  i  316. 

by  payee  of  note  against  executor,  i  317. 

by  indorsee  against  indorser  without  recourse  who  forged  in- 
dorsement, }  318. 

by  bank  as  assignee  for  value  on  note  of  corporation,  f  319. 

on  wrongly -dated  note,  {  320. 

for  installment  due  on  note,  i  321. 

for  interest  due  on  note,  }  322. 

on  notes  and  to  correct  error  in  accounting  thereon,  ^  323. 

by  partnership  against  partners  as  makers  and  indorsers,  §  324. 

by  surviving  partner  against  firm,  {  325. 

by  payee  against  surviving  partner,  §  326. 

on  lost  note,  438. 
forms  of  annver—bUlB : 

of  unauthorized  acceptance,  2  332. 

of  payment  before  indorsement,  i  333. 

of  acceptance  for  accommodation,  2  '^> 
forms  of  answer — notes : 

denjring  obligation  as  maker,  claiming  that  of  accommodation  in- 
dorser, i  335. 

setting  up  verbal  agreement  as  to  indorsement,  i  336. 

denying  execution,  setting  up  want  of  consideration,  i  337. 

that  note  was  purchased  with  notice  that  it  was  accommodation 
paper,  }  838. 

that  consideration  failed  by  failure  of  title  to  property,  2  339. 

that  note  was  given  for  gambling,  i  340. 

that  consideration  was  for  patent-right,  }  341. 

denying  execution,  setting  up  alteration,  2  343. 

alteration  by  addition  of  a  name,  'i  :U4. 
form  of  reply  that  note  was  purchased  in  usual  course  of  business, 
2  345. 

BOARDING-HOUSE  KEEPER  (see  Innkeeper)- 
distlnction  between,  and  innkeeper,  784,  785. 
liability  for  loss  of  goods,  786,  n. 
locking  boarder's  room,  786,  n. 
boarder  not  a  guest,  786,  n. 
not  an  insurer  of  goods,  786,  n. 
a  bailee,  786,  n. 
care  required  of,  786,  n. 
failure  to  restore  goods  to  boarder,  786,  n. 

BONDS- 

statntory,  476,  n. 

if  not  good  as,  may  be  common  law,  476,  n. 
condition  of  bond  of  municipal  officers,  476,  n. 
in  attachment  proceedings,  2  252. 
forms  of,  361. 
redelivery  bond,  2  255. 

based  on  interest  of  defendant,  365. 

not  invalidated  by  failure  to  appraise  property,  365. 

approved  by  sheriff,  365. 

theory  upon  which  given,  365. 

takes  place  of  property  seized,  366. 

omission  of  name  of  surety  in  body,  366. 
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BONDS  (continued)— 

parties  to  actions  on,  {}  34^-47.    See  Pabtibs. 

code  provision  witii  respect  to,  i  346. 
salt  brought  on  copy,  }  347. 
manner  of  pleading.  452. 

an  instrument  for  conditional  payment  of  money,  452,  {{  57*  58b 

copy  to  be  attached,  452. 

all  material  facts  to  be  stated,  452. 

assignment  of  breaches,  452-53. 

each  breach  a  separate  action.  453. 

illustrations  of  assignments  of,  454-55. 

depending  upon  conditions  of  other  obligation,  454. 

statutory  undertakine,  454. 

existence  of  office  ana  appointment  or  election  of  officer,  464. 

receipt  of  money  in  official  capacity,  454-55. 

breaches  under  official  writs,  455. 

consideration,  455. 

execution  of,  455-56. 

allegation  of  demand,  when  necessary,  456, 458. 
statute  of  limitation  will  run  from,  456. 

approvid,  479,  n,  2  851. 

averment  of  damages,  2  352. 

in  injunction  proceedings,  457. 
attorney's  fees^  457. 

joint  and  several  liabihty,  2  353. 

terms  of  statute  part  of  bond,  458. 

joint  administrator's  bond,  458. 

allegation  of  forfeiture  of,  455. 
action  on  administration,  g  364. 

by  legatee,  458-59. 

by  administrator  de  bonis  non,  458-5^-460. 

when  demand  necessary,  459. 

by  creditor,  459. 

limitation  on,  459. 

by  succeeding  administrator,  459-60. 

when  breaches  are  failure  to  return  inventory,  460. 
or  wasting  assets,  460. 

assignment  ofbreaches,  460. 

for  maladministration,  460. 
action  on  appeal  bond,  2  359. 

penalty,  464. 

to  whom  pavable,  464. 

suit  should  be  alleged,  464. 

allegation  of  non-payment  of  judgment,  464. 

when  transcnpt  not  filed,  464. 

defense  by  surety.  464. 

S leading  should  snow  amount  of  judgment  and  bond,  464-^5. 
ate  of  judgment,  465. 

identification  of  name  omitted  from,  465. 
action  on  attachment,  2  363. 

by  whom  prosecuted,  467. 

alleffation  of  discharge  of  attachment,  467. 

of  filing  of  affidavit,  467. 

of  grounds  of  issuance,  467. 

of  want  of  probable  cause,  467. 

of  wrongful  issuance,  4(57. 
action  on  sheriflf's,  2  370. 

sureties  on  second  bond,  473. 

for  wrongful  seizure,  475,  n,  478,  n. 
action  on  guardian's,  2  375, 

informalities  in,  47?). 
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BONDS  (oontinaed)— 

previous  liqoidation,  479, 482,  n. 

will  accrue  when,  479. 

delinquent  yiardian  absent  from  state,  479. 

failure  of  minor  to  compel  guudian  to  settle,  479. 

what  amount  to  breach  in,  479-80. 

liability  of  sureties  when  two  given,  480. 

dependent  on  date  of  breach,  480. 
special  bond  for  sale  of  realty,  480. 
allegation  of  settlement,  480. 
estoppel  to  deny  recitals,  480. 
sureties  subrogated  to  rights  of  ward,  482,  n. 
conversion  of  ward's  money,  480. 

payment  shown  under  g^eral  denial,  480. 
action  on  indemnity,  2  378. 

rule  as  to  damagias  sustained,  483. 
collusion  by  officer  taking,  483. 
action  on  injunction,  {  380. 
construction,  484. 
conditions,  484. 
breaches  in,  484-86. 

liability  when  action  not  tried  on  merits,  485. 
allegations  in  petition  on,  485. 
attomev's  feee  in  procuring  dissolution,  485. 
answers  ana  defenses  to  actions  on,  i  384. 
alterations  in,  487. 
failure  to  fill  blanks,  487. 
other  informalities^  487. 
want  of  consideration,  487. 
uUra  vires  acts  upon  corporate,  487. 
agreement  to  cancel,  487. 
ownership  of  goods,  488. 
suit  for  use  of  wrong  parties,  488. 
want  of  authority  to  issue  bond,  488. 
breaches  committed  with  knowledge,  488. 
denial  of  execution,  488. 
acts  outside  of  agen<^,  488. 
si^atures  procured  d^  misrepresentation,  488. 
withholding  information,  489. 
concealment,  489. 
plea  of  non  est  factum,  489. 
setting  up  conditions,  489. 
settlement,  489. 
equitable  set-off,  490. 
fonM  of  petition  on: 

against  administrator  for  maladministration,  i  355. 

by  heir  on  administrator's  bond,  i  356. 

by  creditor  on  administrator's  bond,  i  357. 

by  succeeding  administrator  on  bond  of  former  administrator, 

{358. 
on  appeal  bond,  2  380. 

when  one  sureW  is  deceased,  2  361. 

from  justice,  2  3i62. 
on  attachment  bond,  2364. 

on  redelivery  bond,  2  364. 
on  building-contract  bond,  2  366. 
by  state  through  prosecuting  attorney,  against  county  officer  and 

bondsmen,  to  recover  money  illegaliy  received,  2  367. 
on  bond  of  clerk  of  courts,  2  368. 
on  bond  of  county  recorder,  {  369* 
on  bond  of  sheriff,  2  371. 
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BONDS  (continued)— 

forms  of  petUicn  on  (continaed) : 
on  bond  of  city  marshal,  }  372. 
on  bond  of  constable,  i  373. 
on  bond  of  justice  of  the  peace, }  374. 
on  bond  of  guardian,  i  376. 

on  ^ardiairs  bond  oy  succeeding  guardian,  §  377. 
on  indemnity  bond,  §  379. 
on  injunction  bond,  i  381. 
on  replevin  bond,  i  382. 
on  title  bond,  i  383. 

forms  of  ansioer : 

of  surety  on  administration  bond  claiming  equitable  set-off,  }  385. 
to  action  on  appeal  bond,  i  386. 

BREACH  OF  PROMISE  OF  MARRIAGE— 
nature  of  wrong,  i  387. 
remedy  in  damages,  492. 
attachment  may  oe  had,  342. 
survival  of  action,  491. 
contract  need  not  be  in  writing,  491. 
not  to  be  performed  in  one  year,  491. 
when  time  not  fixed,  491. 
must  be  before  breach,  491. 
offer  and  failure  to  comply  to  be  averred,  491-92. 
when  action  accrues,  492. 
averment  of  age,  492. 
ratification,  492. 

demand  or  request  dispensed  with,  when,  492. 
allegation  of  readiness  material,  492. 
allegations  sufiicient  to  authorize  recovery,  492. 
new  promise  made  upon  illicit  intercourse,  493. 
averment  of  damages,  493. 

of  false  representations,  493. 
defendant  may  plead  infancy,  3  391. 

or  failure  to  perform  conditions,  494. 

or  release,  494. 

improper  conduct,  494. 

efiect  of  attempt  to  prove  unchaste  character,  494*95. 

giving  birth  to  child,  49^-94,  49(5. 

previous  contract  to  marry,  494. 
defendant  may  plead  marriage  at  time  of  promise,  494. 

venereal  disease,  494. 

mitigating  circumstances,  494. 

what  may  be  shown  under  genera.,  denial^  495.    See  Gbksral  De- 
nial. 
evidence  of  preparation,  494. 

of  seduction,  494. 

announcement  ot  enga^ment,  494. 
contract  between  first  cousins,  495. 

forms  of  petition: 

for  breach  of  promise,  §  388. 

for  not  marrying  in  reasonable  time,  3  389. 

where  defendant  married  another,  §  390. 

farms  of  answer : 

of  refusal  to  marry,  g  392. 
of  bad  character,  §  393. 
claiming  misconduct  of  plaintiff,  I  394. 

setting  up  conditions  imposed  by  plaintiff  not  part  of  original 
promise,  §  394. 
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BUILDING  AND  LOAN  ASSOCIATIONS— 
allegation  of  corporate  capacity,  i  396. 
suit  upon  bond  executed  by  erroneous  name,  497. 
judgment  for  money  paid  for  tszes  in  foreclosure,  497. 
allegation  in  foreclosure  of  mortgage,  497. 

defaults  in  monthly  payments,  497. 

computation  of  amount  due,  498. 
form  of  petition: 

to  foreclose  mortgage,  i  397. 

BURDEN  OF  PROOF— 

when  injury  caused  by  defective  machinery,  995. 

o. 

CAPACITY  TO  SUE  (see  Dbmurbsr)— 
want  of,  how  reached,  2  95. 
of  cori>orate  capacity,  211. 
of  foreign  corporation,  211. 
of  partnership,  1069. 
representative  capacity,  211. 
of  one  of  several  parties,  211-12. 

CAPTION— 

statement  of  corp^orate  capacity  in,  at  common  law,  1087, 1088. 
names  of  parties  in,  97. 

CERTAINIT  IN  PLEADING  (see  Motion)— 
required,  122. 

obtained  by  motion,  122, 229. 
not  remedied  by  demurrer,  207, 122. 

CARRIER  OF  PASSENGER  (see  Nbouobnce--Gbnerally  ;  Assault  and 
Battkry) — 
care  required  of,  1017. 

negligence  prima  fade  arises  from  collision,  1017. 
contracts  relieving  from  liability,  1017. 
must  provide  safe  access  to  depot,  1025,  n. 
duty  of,  as  to  stopping  trains  for  passengers  to  alight,  1028,  n. 
duty  as  to  express  messenger,  1035,  n. 
liability  to  mail  agents,  1035,  n. 

CAUSE  OF  ACTION— 

the  code  form  of  statement,  9. 

facts  constituting,  as  a  formal  part  of  the  petition,  $  460. 

fully  explained,  i  47. 

what  constituted  at  common  law,  does  under  code,  }  47. 

primary  right  explained,  i  48. 

of  the  statement  of  the  facts  constituting,  i  499. 

to  what  extent  common-law  rules  are  applicable,  i  49-1,  n. 

facts  showing  legal  duty  and  legal  right,  \  49-2. 

according  to  the  legal  effect,  }  &0a. 

CHANGE  OF  GRADED- 

liabilitv  of  city  for,  955-56. 
grouna  of,  955. 

right  of  sccess  from  street,  955. 
when  unreasonable,  955--56. 
in  the  absence  of  improvement  on  lot,  956. 
improvement  made  with  reference  to  grade,  956. 
grading  lots  is  improvement,  956. 
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CHANGE  OF  GRADE  (continued  >— 
jnprorement  in  antici|»tion  of,  966. 
impiOYementB  made  without  leference  to  grade,  966. 
property  must  abut,  966. 
allegttion  as  to,  966. 
filing  cl2bn  in  writing,  967. 

gi8  oompanj  Iftying  pipes  in  graded  street^  967. 
rm  of  petition  for  aamages  for,  1 867. 

CHANGE  OF  NAME— 

of  Tillage  or  hamlet,  {  846. 
form  of  j>etition  for, }  847. 

notice  and  hearing,  I  848. 
of  corporation,  { 1012. 
what  steps  neoesBary,  1 1012. 
form  of  petition  for,  2 1013. 
of  notice,  1 1014. 
of  entry,  { 1015. 

CHANGE  OF  VENUE  (see  Vkkui). 

CHANGING  CAUSE  OF  AiTTION  (see  Actiohb;  Amend 
amendment,  not  allowed,  {  120. 

illustrations,  H 127, 128. 
in  attachment  proceedings,  346,  350. 
from  fflJse  imprisonment  to  maUcioos  prosecntion,  560. 
by  amendment  or  snpplemental  pleadmg  on  appeal,  1310. 

CHARGE  OF  COURT  (aee  Excxptions;  Bills  of  ExcKPnom)— 
exceptions  to,  i  1240. 

can  not  be  made  in  jonmal  entry,  1321. 

only  by  bill  of  exceptions,  1321. 

particular  parts  shoold  be  pointed  out,  1321, 1322. 

requests  should  be  incorporated,  1322. 

whole,  should  be  incorporated  in  bill,  1322. 

before  argument  to  jury,  1322. 
on  propositions  not  involved,  1341. 
omissions  when  no  requests  made,  1341. 

CHATTEL  MORTGAGE  (see  Forbclosure  op  Chattxl  Mobioaok), 

CHECKS  (see  Bank  Checks;  Banks). 

CHILDREN  (see  Habeas  Corpus;  Diyorck  akd  Alimony). 

CHOSE  IN  ACrriON  (see  Bills  and  Notes;  Bank  Checks). 

CIRCUIT  COURT— 

appellate  jurisdiction  of,  J1230. 
jurisdiction  in  error,  i  1267. 

only  errors  apparent  on  record  considered,  1348. 

overrulinff  of  aemurrer  not  reviewable,  200, 1348. 

order  made  at  chambers,  1348. 

refusal  of  trial  court  to  allow  petition  in  error,  1348. 

in  cases  appealed  from  commissioners,  1348-49. 
or  from  probate  court,  1349. 

default  judgment  before  answer  day,  1349. 

finding  of  facts  by,  1349. 
petition  in  error  filed  in,  as  of  right,  1356. 
will  look  beyond  assignment  of  error,  1324, 1355. 
mav  assess  penalty,  when,  i  1288. 
finoing  from  bill  of  ezcepaons  not  authorized,  1324. 
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CITY  80LICIT0R- 

snit  by,  for  injanddon  on  behalf  of  citv,  706,  950,  960. 
to  test  constitationalty  of  law,  950. 
shoald  be  based  upon  defects  or  irregularitiesi  766. 
in  the  name  of  tax-payer,  766. 
bond  need  not  be  nven  by,  766,  960. 
to  restrain  misapplication  of  funds,  960. 
execntion  or  performanoe  of  contract,  960. 
against  whom  brought,  960. 
may  be  in  name  of  tax-paver,  960. 
tax-payer  may  bring  suit  nimself,  when,  961. 
written  request  to  be  made  on,  961. 
what  petition  should  show,  961. 

formal  parts  when  action  brought  by,  or  tax-payer,  2  871* 
corporation  should  be  made  a  party,  962,  n. 
judgment  against  corporation  for  costs,  962,  n. 

CLAIMS  NOT  DUE— 

suit  upon  and  due,  when  divisible,  i  65-23. 
installment  falling  due  before  trial,  }  65-23. 
should  not  be  included  in  petition,  166. 

CODE  (SYSTEM  OF)  PLEADING, 
defined^  9. 
abuses  in,  10. 
code  form  of  statement,  9. 
a  fact  system,  9. 
sufficient  to  meet  the  necessities  in  all  cases  and  all  courts,  96. 

COLLATERAL  SECURITY— 
duty  of  pledgee  as  to,  387-88. 
may  bring  suit  when,  387-88. 
allegation  of  demand,  388. 
what  may  be  collected,  389. 

COMMENCEMENT  OF  ACTION- 

action  commenced  how  and  when,  i  7. 

at  date  of  summons,  18. 

arrests  statute  of  limitations,  18, 19. 

alias  summons  after  limitation  expired,  19. 

in  another  forum,  19. 

when  diligence  has  been  exercised  to  make  service,  18. 

of  proceeaingsin  error,  19, 1343. 

rule  when  party  omitted,  18. 

as  to  defenoant,  20. 

so  as  to  become  lis  pendens,  20. 

where  service  irregularly  made,  20. 

when  there  has  been  a  diligent  effort  to  commence,  20. 

COMMON  CARRIER  (see  Carbieb  of  Passenoebs;    Nxgligxmcb  Gbn- 
ebally) — 
defined,  i  398. 
express  company  is,  i  398. 
staSge-coach,  501. 
ferryman,  501. 
person  occasionally  carrying  goods  for  hire,  501. 

care  required  of,  501.  • 

liability  of,  ?  399. 

when  attaches,  501. 

common-law  rule,  501. 

changed  to  warehouseman,  501. 

lex  loci  c^mirwius  govern r,  501. 
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COMMON  CARRIER  (continaed)^ 

as  an  influrer,  507. 
extent  of  this,  502. 

as  to  perishable  property,  502. 

knowledge  that  article  intended  for  certain  market^  502. 

when  goods  improperly  packed,  502. 

carriers  by  water,  502. 

when  transporting  withoat  change  of  cars,  602-3. 
the  bill  of  lading,  i  400. 

symbol  of  property,  503. 

ownership  transferable  by,  503. 

suit  based  upon,  503. 

parol  contract  before  execution  of,  503l 

restrictions  as  to  liability  in,  503. 

when  binding,  503. 

duty  to  count  packages  and  specify  number  in,  503. 
liability  for  refusal  so  to  ao,  503-4. 

when  accepted  and  acquiesced  in  by  consignor,  504-505. 
delivery  by,  2  401. 

to  wrong  person,  504. 

upon  demand,  504. 

failure  of,  504. 
limitation  of  liability  of,  i  404. 

exemption  for  negligence,  504. 

for  detective  and  unsafe  cars,  504. 

when  may  be  made,  504. 
extent  of,  504. 
how  it  mav  be  done,  504-5. 
for  loss  of  baggage,  505. 
when  liable  notwithstanding,  505. 

stipulation  for  damages,  505-6. 

contract  relieving  from  breakage,  506. 
connecting  carriers,  i  403. 

responsibilitv  for  loss  bejond  line  of  route,  506. 

when  several,  form  continuous  line,  506. 

description  of,  in  actions  against.  506. 

all  instructions  to  be  transmitted,  506. 

extent  of  liability  of  intermediate  carrier,  506. 

contracts  limiting  liability,  506. 

liability  for  loss  of  baggage,  506-7. 
how  determined,  507. 
pleading  in  actions  against,  i  404. 

essential  allegations,  507-9. 

allegations  when  action  on  tort,  507. 
as  to  bill  of  lading,  507. 

delivery  and  acceptance  of  goods,  507. 

ownersaip  of  goods,  507. 

for  loss  ol  draft,  508. 

special  stipulation  restricting  liability,  608. 

terms  of  contract,  508. 
.  when  shipment  "  C.  0.  D."  508. 

recovery  of  overcharges,  508-9. 
damages  recoverable  for  discriminations,  509. 
violation  of  parol  contract  to  i*eceive  goods,  509. 
goods  destroyed  by  fire  when  in  hands  of,  509. 
delay  in  transportation  of  goods,  510,  n. 
not  an  insurer  as  to  time.  511,  n. 
measure  of  damages  for  failure  to  deliver,  511,  n. 
of  passengers,  §  416.    See  Assault  and  Battkby. 

duty  with  respect  to  receiving,  515,  517. 

legal  aspect  oi  ticket,  515. 
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COMMON  CARRIER  (continued)— 

expulsion  for  non-payment  of  fare,  515-16. 
wrongful  taking  up  of  ticket,  516. 

nature  of  action  for,  516. 
liability  to,  for  culpable  negligence,  516. 
in  sleeping-cars,  516. 
beyona  place  of  destination,  516. 

remedy  upon  implied  contract,  516. 

necessary  averments  iii  action,  516^17. 
statutory  regulation  as  to  number  of  trains  daily,  520. 
defenses  in  actions  against,  §  420. 
inevitable  accident,  519. 
loss  occasioned  bv  spontaneous  combustion,  519. 

by  act  of  God,  519. 

burden  of  proof  in  such  case,  519. 
special  contract  when  suit  in  tort,  519. 
contract  different  from  that  claimed  by  plaintiff,  519. 
judgment  against  one  of  two,  for  breach  of  joint  contract,  519. 
judgment  barring  dama^,  519. 
that  goods  were  not  received,  520. 

the  particular  kind  of  goods  not  received,  because  of  deception, 
320. 
/orww  of  petition  : 

for  loss  of  goodS)  i  405. 
for  failure  to  safely  carry  goods,  1 406. 
for  failure  to  deliver  goods  within  time  ajppreed,  ^  407. 
for  failure  to  deliver  within  reasonable  time,  §  408. 
for  recoverv  of  overcharge  under  special  agreement,  I  409. 
for  loss  of  baggstfe,  g  410. 
where  .notice  to  keep  dry  is  disregarded,  g  411- 
for  negligent  breiJcage,  \  412. 
for  wrongfully  deliverinfl;  goods,  "C.  0.  B."  g  413. 
for  failure  to  receive  ana  carry  gooda,  §  414. 
■for  recovery  of  illegal  freight  charge,  ?  415. 
for  failure  to  receive  and  carry  passenger,  §  417. 
for  wron^ul  ejection  of  passen^r,  IA\H, 
for  carry mg  passenger  past  station,  Ml 9. 
/offfu  of  answer: 

that  goods  were  lost  by  land-slide — net  of  God,  §  421. 
that  liability  was  limited  by  special  contract,  $  422. 
that  property  was  stolen  without  carrier's  fault,  I  423. 
that  goods  were  improperly  packed,  1 424. 

COMMON  COUNTS— 

at  common  law,  classification,  8. 

an  illustration  of,  8. 

use  of,  under  the  code,  8, 1 50a. 

COMMON-LAW  PLEADING— 
advantages  of  study  of,  1,  2. 
causes  oi  change  from,  3. 
forms  of  action  under,  3. 
the  legal  fictions,  3. 
separation  between  law  and  equity,  4. 
objection  to,  6,  7. 
special  and  general  pleading,  7,  8. 
rules  of,  to  what  extent  applicable  under  the  code,  §  49-1. 

COMMON  PLEAS  COURT- 
partition  prosecuted  in,  1060. 
appellate  jurisdiction  of,  ^  1229. 
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COMMON  PLEAS  COURT  (continued)— 
jariBdiction  in  error,  2  1266. 

from  final  order  of  township  tmatees,  1349. 

or  by  county  commissioners,  1349. 
will  not  consider  weight  of  evidence,  1349. 

otherwise  when  no  evidence,  1349. 
from  justice,  1349. 

COMPOSITION  WITH  CREDITORS  (see  Accord  and  SATiBFAcnoN). 

CONCEALMENT  (see  Fraud  and  Dkcbit). 

CONCLUSION  OF  LAW— 

should  not  be  pleaded,  }  50a,  51. 
what  is  a  statement  of  a,  120, 123. 

illustrations^  123. 

demurrer  will  not  admit  truth  of,  128. 
that  a  sum  is  now  due  is  a,  538. 

CONDEMNATION  PROCEEDINGS- 

application  bv  municipality  to  assess  compensation,  {  877. 
inquiry  into  aamages  to  property  from  improvement,  958. 
nature  of  proceeding,  959. 

CONDITIONAL  ORDER  (see  Revivor  of  Actions)- 
revivor  of  action  by,  11^. 

CONDITIONS— 

precedent,  how  pleaded,  {  59. 

waiver  or  performance  must  be  alleged,  §  59. 

in  insurance  policy,  i  698.    See  Insurance— Firb. 

precedent  in  contract  to  which  municipality  is  a  party,  967. 

CONSIDERATION- 

when  and  how  averred,  }  65-10. 

the  common  law,  i  65-10. 

rule  under  code,  i  65-11. 
answer  setting  up  want  of,  191. 
bills  and  notes  import,  %  297,  331. 
averment  of,  414. 
implied  from  indorsement,  416. 
of  contract  presumed,  534.  i 

CONSISTENCY  OF  CAUSES  UNITED  (see  Joinder  of  Actions)—  * 

causes  must  be  consistent,  65. 
inconsistent  statements,  how  construed,  65. 
contract  can  not  be  affirmed  and  rescinded,  65. 
forfeiture  of  lease  and  for  rent,  66. 

damages  for  refusal  to  transfer  stock,  and  for  illegal  issue,  66. 
stating  in  the  alternative,  66. 

single  recoveij  upon  two  grounds,  66. 
election  between  inconsistent  counts,  66. 
for  rents  and  forfeiture  of  lease,  76. 

CONSOLIDATION  OF  ACTIONS— 
may  be  made  when,  i  137. 
ight  to,  depends  upon  what  241-2. 
power  to  oraerj  242. 
status  of  pleading,  242. 

action  for  services  with  one  for  breach  of  sale,  242. 
several  actions  in  ejectment,  242. 
object  of,  242. 
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CONSTRUCTION— 

of  pleadings,  i  66-2 

doubts  or  ambignitiefl  as  to.  {  56-2. 

language  of,  how  construea,  i  5&-2. 
of  answer  in  mandamus.  917. 

CONTEMPT— 

what  are  contempts,  i  425. 
code  provision,  523. 

disobedience  or  resistance  to  writs,  etc.,  623. 

misbehavior  of  officer  in  court,  523. 
failure  to  obey  subpcena,  523. 
juror  refusing  to  serve,  523. 
garnishee  failing  to  answer,  523. 
refusinff  to  be  sworn  as  witness,  523,  524. 
disobedience  of  award,  523. 
interference  with  officer,  623, 524. 
disobedience  of  order  of  separation  of  witnesses,  524. 
refusal  to  pay  alimonv,  524. 

when  party  unable  to  pay,  524. 
failure  to  pay  purchase-money  at  judicial  sale,  524. 
power  of  judge  at  chambers  to  punish  for,  525. 

power  to  punish  conferred  only  on  court,  525. 
legislature  can  not  abridge  power  to  punish  for,  525. 

it  may  regulate  power,  525. 
disobedience  of  injunction,  524. 
newspapers,  punished  for,  525. 
what  things  may  be  enforced  b}^  proceedings  in,  524. 

delivery  of  property  to  sherifl',  524. 

deposit  or  delivery  of  money »  524. 

payment  of  debt  in  absence  of  fraud,  524. 

abstracting  papers  from  files,  524. 
interference  witn  receiver,  524. 

levying  execution  on  property,  524. 

by  a  second  receiver,  o24-25. 

all  participants  in  appointment,  525. 
knowledge  of  first  appointment  525. 
order  of  first  appointment  need  not  be  drawn,  525. 
removal  of  witness  under  subpoena  from  county  of  residence,  B24. 
pimished  summarily,  i  426. 

courts  possessea  of  inherent  power,  525. 

assaulting  officer  during  trial,  525. 
charge  in,  proceedings,  8  427. 

nature  of.  and  how  drawn,  {  427a. 

how  shall  the  proceeding  be  entitied,  i  4276. 

strictly  no  pleadings,  52&-26. 

verification  of,  525-26. 

must  be  in  writing,  526. 
course  pursued  to  institute  proceedings  in,  526. 

veroal  motion  to  court,  526. 
form  of  charge  for  assaulting  officer,  i  428. 
form  of  information  cluu-ging  contempt  in  writing  scurrilous  ai^ 

tides  in  newspaper,  §  429. 
proceeding  upon  filing  charge,  628. 

joumaL  entry  of  appointment  of  counsel,  528. 

form  of  summons  m,  528. 
the  hearing,  530. 

to  the  court,  530. 

as  an  ordinary  case,  except  jury,  530. 
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CONTRACT— 

actions  on,  §  432. 

the  essentials  of  petition  in,  i  432. 
the  substantial  terms  of,  532-33. 
such  facts  as  are  material,  533. 
when  several  things  to  be  performed,  533. 
attaching  copies,  533. 
incorporating  copy  in,  rule,  533. 
when  partly  oral  and  partly  written,  534. 
consideration  presumed,  534. 

must  be  alleged  in  verbal,  534. 
practice  to  aver,  534. 
not  concerned  with  adequacy,  534 
conditions  how  alleged,  i  434. 

when  repudiation  shown,  534-^. 
readiness  to  perform,  essential  when,  535. 
assigning  breaches,  533,  535. 
lailure  in,  demurrable,  535. 
Judgment  where  several  liable  upon,  i  436. 

code  provision,  536. 
abandonment  of  entire,  i  437. 
entii'e,  536. 

judgment  on,  merges  whole,  536. 
right  exhausted  by  single  suit,  536. 
recovery  when  part  defivery  of  goods  made,  536-7. 
what  will  create  severance,  537. 
verbal,  not  to  be  performed  in  one  year,  g  438. 
alterations  or  interlineations,  to  be  alleged,  ^  438. 
oral  modification  of  written,  i  438. 
suit  upon,  dependent  upon  another,  i  438. 
promise  by  one  for  benefit  of  third,  i  438. 
allegation  of,  not  controverted,  i  438. 
averment  of  different  contract  in  answer,  §  438. 
allegation  giving  it  aspect  of  tort,  disregarded,  i  438. 
action  against  commission  merchant  for  proceeds  of  sale,  537-8. 
recovery  quantum  meruit  upon,  538. 
suit  for  monev  claimed  upon,  538. 
action  on  buiidine,  §  439. 

recoupment  for  material  deficiency,  538. 
effect  of  slight  defects,  538. 
when  specincations  have  been  disregarded,  538. 
work  to  be  approved  by  architect,  539. 
allegation  as  to,  539. 

when  certificate  refused  upon  demand,  539. 
extra  work,  539,  541,  n. 
allegation  of  defects  in  construction,  539-40. 
request  to  stop,  5^. 
recovery  for  double  plumbing,  541,  n. 
illegal,  i  445. 

when  indivisible,  543. 
an  executory,  not  enforceable,  543. 
not  to  employ  talent,  543. 
lex  loci  contractus  governs,  544. 
compounding  crime,  544. 
by  municipalitv,  967. 
pleading  oi,  967. 
defenses  to  actions  on,  §  450. 

want  of  consideration  should  be  pleaded,  549-50. 
can  not  be  shown  under  denial,  550. 
when  part  legal  and  part  illegal,  550. 
when  inseparable,  550. 
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CONTRACT  (continued) 

affainst  public  policy,  550. 

illegality  in,  may  be  shown  by  way  of  defense,  when,  550. 

when  unexecuted,  550. 
falling  within  statute  of  frauds,  550. 

verbal,  to  will  property.  550. 
executed  illegal,  not  aided,  551. 

otherwise  when  executory,  551. 
facts  constituting  illegality  to  be  alleged,  551. 
recovery  for  breach  when  procured  by  fraud,  551. 
agreement  not  to  make  deiense  to  divorce,  551. 
imule  on  Sunday,  551. 
counter-claim  for  non-performance,  551. 
setting  up  different,  immaterial,  551. 
tender  and  offer  in  actions  on,  §  454. 

formal  tender  unnecessary  when,  552. 
joinder  of  causes  of  action  for  breaches,  71. 
forms  of  petition  : 

for  breach  of  building  contract,  §  408. 

for  recovery  of  contract  price,  including  extra  work,  }  441. 

against  contractor  for  failure  to  complete,  §  442. 

on  building  contract  by  assignee,  ^  443. 
skeleton  form  of  petition  on  contract,  §  446. 
on  contract  for  sale  of  goods,  proceeds  to  be  applied  in  liquidation 
of  vendor's  indebtedness,  for  recovery  of  balance  after  payment, 
g447. 
for  breach  of  contract  for  sale  of  patent-right,  §  449. 
on  contract  for  assignment  of  letters  patent  and  profits  derived 

from  mannfacture  and  sale  of  commodities,  i  450. 
breach  of  contract  for  delivery  of  goods,  i  451. 
for  failure  to  deliver  goods  as  per  contract,  §  452. 
forms  of  answer  : 

setting  up  failure  to  secure  architect's  certificate,  i  444. 
that  goods  were  not  delivered  because  of  insolvency  of  vendee 
aii^r  execution  of  contract,  §  455. 

CONTRACTS  REQUIRED  TO  BE  IN  WRITING— 
under  statute  of  frauds,  i  65-13. 
voidable,  if  not,  $  65-13. 
rule  as  to  be  pleading,  g  65-13. 

plaintiff  need  not  allege,  §  65-13. 

if  it  be  inferred  from  face  of  pleading  that  it  is  not  in  writing, 
demurrer  will  lie,  156-8. 
advantage  of  defects  in  pleading  as  to  how  taken  advantage  of,  §  65-14. 

CONTRACT  OF  SERVICE- 
breach  of,  919. 
tender  of  service,  919,  920, 
obtaining  other  employment,  919. 
damages  for  wrongtiil  discharge,  919. 
petition  in  action  on,  919-20. 
constructive  service,  i  816. 

remedy  for  wrongful  discharge  under  entire  contract,  020. 
forms  of  petition : 

on  verbal  contract  of  service  for  amount  due,  §817. 

by  employee  against  employer  for  refusing  to  take  him  into  serv- 
ice, J  819. 

by  servant  against  administrator  of  master  upon  promise  to  pay 
servant  for  services,  i  820. 
forms  of  answer : 

setting  up  misconduct  of  servant,  $  821. 

setting  up  incompetency  of  servant,  i  822. 
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CONTRACTS,  EXPRESS  AND  IMPLIED  (see  Contracts,  Joikdeb  of)- 
actions  arising  oat  of,  }  26. 
what  contracts  included,  72. 
fiction  of  implied  contract,  72. 

tortiously  receiving  mone]^,  72. 

assumpgii  may  be  joined  with  other  actions  on,  73. 
as  for  goods  sold  and  wrongful  taking,  73. 
includes  what,  73. 

contract  and  damages,  73. 

written  and  parol,  73. 

notes  and  accounts,  73. 

not  inconsistent  causes,  73. 

illustrations,  73. 

CONTRIBUTION— 

parties  to  actions  for,  }  456.    See  Parties. 
nature  of  remedy,  i  457. 

fiction  of  implied  promise,  455. 

aXl  must  be  equally  bound,  455. 

the  one  invoking,  must  have  paid  debt,  455-56. 

payment  of  debt  purely  personal,  456. 

notice  of  payment  and  demand,  456. 
remedy  invoked  in  favor  of  stockholder,  456. 
member  of  insolvent  corporation  voluntarily  paying  debts  of,  456. 
payment  must  be  under  compulsion,  455-56. 
maker  of  accommodation  note  voluntarily  paying  same,  456. 
acceptor  of  accommodation  bill,  466. 
surety  of  partnership,  557. 
between  trespassers,  557. 
between  joint  tort-feasors,  557. 
enforcement  by  guarantor  of  principal  obligation,  557. 
payment  of  barred  debt,  557. 
between  co-sureties,  557-58. 
when  surety  holds  indemnity,  558. 
arising  by  operation  of  law,  558. 
defenses  m  actions  for,  i  461. 

extension  granted  to  one  surety,  560. 

between  wrong^doers,  560. 
forms  of  petition : 

for  contribution  in  paying  note,  }  458. 

to  compel,  bv  one  of  two  or  more  judgment  debtors,  f  459. 

by  one  who  has  been  compelled  to  pay  judgment,  §  460. 

CONTRIBUTORY  NEGLIGENCE— 

when  new  matter  and  when  admissible  under  a  denial,  i  75-2. 

not  applicable  to  minor  when,  989, 1040. 

averment  of  freedom  from,  not  equivalent  to  want  of  knowledge,  993w 

negativing — conflict  in  opinion,  §  915. 

when  relation  of  parties  imposes  a  duty  on  person  injured,  1018. 

where  facts  suggest  implication  of,  1018-19. 

when  plaintifif  is  an  agent  or  employee,  1018-19, 1038,  n. 
necessary  then,  1019. 
exercise  of  ordinary  care  presumed,  1018. 
not  imputed  to  one  rescuing  another  from  danger,  1032,  n. 
pleading,  as  a  defense,  2  932. 

introduction  of  evidence  showing,  under  general  denial,  1038. 
conflict  of  opinion  upon,  discussed,  1038-9. 

raised  on  demurrer  when,  1039-40. 
walking  upon  railroad  track,  1040. 
failuie  to  use  faculties,  1040. 
voluntarily  assuming  danger,  1040. 
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^CONTRIBUTORY  NEGLIGENCE  (continued) 
failing  to  avoid  consequence  of  negligence,  1040. 
answer  setting  up,  2  8^. 
of  beneficiaries  in  action  for  wrongful  death,  2  880a. 

CONVERSION— 
defined,  i  462. 

damages  for  unlawful  interference  with  property,  560. 
when  possession  obtained  by  trespass,  560. 
refusal  to  transfer  stock,  560-61. 

against  common  carrier  for  miscarriage  of  goods,  561, 571,  n. 
for  refusal  to  deliver  goods,  561. 
against  express  company,  561. 
storage  company  refusing  to  deliver,  561. 

counter-claim  by,  for  chaives,  561. 
may  be  sustained  by  sheriff,  561. 
removal  of  fixtures,  561. 
parties  in  actions  for,  i  463.    See  Partus. 
right  of  action  assignable,  565,  n. 

of  notes.  566,  n. 
petition  shall  contain  what,  8  464. 
ownership,  563, 565. 
origin  of  title,  563. 

allegation  of,  is  statement  of  fact,  664. 
illustrations  of  allegations,  564. 
averments  as  to  possession,  565. 
description  of  property,  565. 
value  of  property,  565. 
demand  and  refusal,  {  465,  pp.  566-7,  n. 
when  essential,  565, 566. 
object  of,  565. 
of  constable,  566. 
where  money  is  on  deposit,  566. 
upon  person  receiving  property  in  good  faith,  566. 
in  case  of  bailment,  566. 
when  property  came  from  wrong-doer,  566. 
in  hands  of  assignee,  566. 
in  custody  of  warehouseman,  566. 
measure  of  damages,  565,  n. 
defenses  to  action  for,  2  474. 
title  in  third  person,  573. 
general  denial  traverses  what,  573-^74. 
and  justification  inconsistent,  574. 
what  may  be  shown  under,  574. 
forms  of  petition : 

for  damages  for  conversion,  2  466. 
for  conversion  of  oil,  2  467. 

by  assignee  to  whom  goods  were  assigned  after  conversion,  2  468. 
wnere  demand  must  be  alleged,  2  470. 
by  guardian  for  conversion  of  timber  on  ward's  land,  2  471. 
for  conversion  of  property  b]^  railroad  company,  2  472. 
allegations  where  operating  express  company,  570. 
for  conversion  of  goods  delivered  to  another  by  virtue  of  bill  of 
sale  to  be  soldand  applied  in  payment  of  claims,  2  473. 

COPY  (see  Attachinq  Copies). 

CORPORATE  CAPACITY  (see  ExBCUTORs  and  Admivistratobs  ;  Pbivatb 
Corporation). 

CORPORATION  (see  Private  Corporation). 


1550  USDEX. 

References  are  to  pages  unless  otherwise  indicated. 

CORPORATION  NOT  FOR  PROFIT  (see  Private  Corporation)— 
trnstees  of,  personally  liable,  1236. 
collateral  to  obligation  of,  1286. 
mast  have  been  party  to  debt,  1236. 
eesential  averments,  1236. 

COUNTERrCLAIM— 
defined,  §  80. 
and  defense  may  be  set  up  in  answer,  105. 

should  be  separately  stated,  196. 
must  be  complete,  195. 
court  must,  have  jurisdiction  of,  195. 
may  be  withdrawn  and  independent  action  brought,  195. 
not  considered  if  independent  action  pending,  19^. 
must  arise  out  of  contract  or  transaction  set  forth  in  petition,  196^ 
or  be  connected  with  subject  of  action,  196. 
'*  subject  of  action  "  construed,  196. 
how  pleaded,  {  81. 

as  any  cause  of  action,  196. 
defects  reached  bv  demurrer,  196. 
new  parties  may  be  made  when  necessary,  196. 
when  may  be  set  up,  i  82. 
as  against  a  note,  196, 197. 
breach  of  sale,  196, 197. 
fraudulent  representations,  196. 
failure  of  consideration,  19(3. 
overpayment,  196. 
damages  in  fraudulent  sale  against  mortgage  foreclosure,  197. 
or  misrepresentations  in  sale  of  premises,  197. 
or  unpaid  assessment,  197. 
tenant  may  claim  damages  for  breach  of  lease,  197. 
not  wrongful  acts  of  landlord,  197. 
or  that  premises  were  uninhabitable,  197. 
failure  to  build  fence,  197. 
or  to  make  repairs,  197. 
vendee   may  clami   damages   for   false  representations  against 
vendor,  197. 
defect  of  title  when,  197. 
breach  of  warranty  in  sale  of  goods,  197. 
defect  of  quality  and  quantity,  197. 
trial  of,  i  83. 

when  plaintiff  has  dismissed  action  or  faOed  to  appear,  197-98. 
dismissal  of  action  can  not  defeat  right  to,  198. 
demurrer  to,  will  lie  when,  i  113. 
in  tort  defendant  may  file,  for  damages  for  tort  by  plaintiff,  197. 

COUNTY  COMMISSIONERS  (see  Mandamus)— 
liability  of  for  change  of  grade,  955. 

COUNTY  OFFICIALS  (see  Mandamus)— 

mandamus  to  compel  county  auditor  to  transfer  real  estate  on  dupli* 
cate,  904. 
to  compel  refunding  of  taxes,  90i. 
to  enter  tax  on  duplicate,  904. 
to  pay  costs  in  criminal  case,  904. 
to  draw  warrants,  904-5. 

to  call  attention  of  commissioners  to  error  in  taxes,  905. 
who  may  enforce  official  duty,  905. 
to  compel  treasurer  to  pay  orders,  905. 
to  transfer  funds,  905. 

to  compel  clerk  to  make  out  order  for  change  of  venue,  905. 
to  issue  execution,  905. 
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COUNTY  OFFICIALS  (continued)— 

to  enter  order  on  journal,  905. 

to  give  certificate  of  election,  905. 

to  perform  municipal  act,  905. 

to  make  election  canvass,  905. 

to  make  abstract  of  votes,  906. 

to  transmit  papers  for  removid  of  cause,  905-6. 
to  prosecuting  attorney,  906. 
to  compel  sheriff  to  issue  proclamation,  906. 
to  compel  performance  of  duty  by  commissioners,  906. 

levy  of  tax.  906. 

awarding  of  contract,  906. 

payment  of  fees,  906. 

i^proval  of  bond,  906. 

payment  of  services  of  prosecuting  attorney,  906. 

payment  of  attorney's  fees,  906. 

COVENANTS  (see  Countkb-Claim)— 

pNarties  to  action  on,  i  475.    See  Parties. 

riffhts  to,  running  with  land,  575. 

when  gpmtor  is  not  in  possession^  575-6. 

a^unt  mcumbrances,  broken  dunng  life  of  ancestor,  676. 

divisible  in  their  nature,  576. 

pleading  in  actions  on,  i  476. 

setting  out  copy  of  deed,  576. 

attaching  copy  of  deed,  576. 

substantially  setting  forth,  576. 

covenants  may  be  copied  into  pleading,  577. 
and  breach  assigned  genendly,  577. 
of  seizin,  pleading,  {  447. 

defined,  577. 

nature  of  contract,  577. 

when  broken,  577. 

eviction  actual  or  constructive  essential,  577. 

nature  of  when  srantor  is  not  in  possession,  577. 

negativing,  merely,  not  sufficient,  577-78. 
facts  should  be  stated,  578. 

measure  of  damages,  578,  n.,  579,  n. 

form  of  petition  for  breach  of  covenant  of  seizin,  2  478. 

form  of  petition  for  breach  of  covenant  as  to  quantity,  i  479. 
against  incumbrances,  i  480. 

averment  of  eviction  not  essential,  579. 

damages  recoveraole,  579. 

known  at  time  of  conveyance,  579. 

taxes  fall  within,  579. 

broken  by  reason  of  dower,  57^-80. 

action  on,  where  brought,  580. 

petition  by   administrator  for  breach  of  warranty  as  to  incum- 
brances, where  owner  ousted  by  foreclosure,  etc.,  §  481. 

short  form   of   petition  for  breach  of  covenant  against  incum- 
brances, i  482. 

form  of  petition  for  breach  of  covenant  against  incumbrances  on 
account  of  unpaid  taxes,  and  to  recover  amount  paid,  i  483. 

measure  of  damages,  582,  n. 
of  warranty,  i  484. 

their  purpose,  583. 

how  broken,  583. 

what  should  be  pleaded  in  actions  on,  583-4. 

action  against  each  intermediate  warrantor,  584. 

eviction  alleged  in  general  terms,  584. 

negativini<  covenants,  584. 

Hhould  relate  to  title  at  time  of  conveyance,  585. 

failure  of  title  after  transfer,  584. 
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COVENANTS  (continued)— 
of  quiet  enjoyment,  586. 
ninety-nine  year  lease,  how  broken,  586. 
mutual,  to  convey,  586. 
liability  dependent  upon  conditions,  586. 
"  grants,  demises  and  leasee,"  meaning  of,  587,  n. 
defenses  to  actions  on,  §  457. 

.  to  actions  for  purchase-money,  i  457. 
excuse  for  non-performance,  now  alleged,  {  457. 
setting  up  oral  contract,  i  457. 
forms  ofpetUhn: 

by  assii^ee  of  grantee  against  grantor  on  covenant  of  wmrraair. 

§  485. 
by  devisee  of  grantee  against  grantor  on  covenant  of  warranty, 

2  486. 
quiet  enjoyment,  §  488. 
breach  of  covenant  in  lease  to  insure,  §  489. 
for  breach  of  covenant  of  grantee  to  build^  {  490. 
form  of  answer  setting  up  want  of  title  agamst  note  for  purchase- 
money,  i  492. 

CREDITOR'S  BILL  (see  Pboceedings  in  Aid  of  Ezbcution). 

CRIMINAL  CONVERSATION  (see  Husband  and  Wifb). 

CROSS-PETITION  (see  Answek;  Error  in  Civil  Casks). 
rules  as  to,  i  79. 
against  co-defendant,  i  79-1. 

cause  set  up  must  arise  out  of  subject  of  action,  I  79-1. 
must  be  complete  in  itself,  §  79-2. 
adopting  in,  matters  from  petition,  2  79-2. 

DAMAGES— 

averment  of,  whether  an  issuable  fact,  175. 
that,  are  due  and  unpaid,  need  not  be  averred,  538. 
averment  of,  in  action  for  wrongful  death,  972,  973. 
incurred  for  medical  treatment  considered,  1028,  n. 

in  personal  injury,  physician's  bill,  as  element  of,  shonld  be 
averred,  1018. 
kinds,  general  and  special,  }  65-12. 

explained,  154. 

counsel  fees  in  actions  of  tort,  154. 

in  assault  and  battery,  155. 

physician's  bill  in  personal  injury,  155. 
when  of  the  essence  of  action,  155. 

DEATH  (see  Nbgligencb  Causing  Death). 

DECEIT  (see  Fraud  and  Deceit.    Injuries  to  Property). 

DEEDS  (see  Covenants)— 

parties  to  actions  on  covenants  in,  i  475. 
pleading  in  such  actions,  §  476. 
covenants  running  with  land,  575-76, 578-79,  n. 
petition  in  actions  upon  covenants  of  seizin,  i  477. 

forms  of  petitions,  %  478, 479. 
pleading  in  actions  on  covenant  against  incumbrances,  {  480. 
form  of  petition  for  breach  of,  2},  481,  482, 483. 
defenses  to  actions  on  covenants,  i  491. 
for  forms,  see  Covenants. 
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DEFAULT— 

judgment  may  be  taken  when,  2  87. 

against  lunatic  or  infant,  200. 
relief  granted  when  judgment  taken  by,  107. 

in  action  on  contract,  200. 

npon  account,  200. 

for  a  sum  less  than  due,  200. 

may  be  set  aside  when,  200. 
Attacking  judgment  rendered  by,  709. 

DEFECTIVE   MACHINERY  AND  APPLIANCES  (see  Nbguokncb  of 
Master;    Assumption  of  Risk) — 
rules  of  law  bearing  upon,  {  901. 
rules  of  pleading  fidly  discussed,  i  901a. 
prima  facie  case  shown  when,  2  901. 
company  deemed  to  have  knowledge  when, }  901. 
degree  of  care  required  in  selection,  i  901. 
presumption  of  knowledge  of  company,  how  rebutted,  §  901. 

by  vigilant  inspection  near  time  of  injury,  ^  901. 
recent  enactment  as  to,  explained,  8  901. 

burden  of  proof  shifted  by  force  of ,  K  901-901a. 

question  of  contributory  negligence  affects  it  bow,  2}  901-901^ 
want  of  knowledge  of,  when  to  be  averred,  22  901-901a. 

knowledge  of  company,  averment  of,  22  901-901a. 
in  cases  other  than  railroad  service,  22  901-901a. 

knowledge  of  master  to  be  averred,  22  901-901a. 

description  of.  22  901-901a. 

when  not  under  control  of  servant,  22  901-901a. 

proper  allegation  to  be  made,  H  901-901a. 
form  of  averment  of  defectively  constructed  trestle,  2  908. 
form  of  averment  of  defectively  constructed  boiler,  2  912. 
defective  brakes,  form  of  averment,  2  884. 

DEFENSES— 
defined,  182. 

legal,  to  equitable  action  at  common  law,  4. 
nature  of,  under  code,  2  74-1. 

must  contain  new  matter,  179. 
pleading  matter  as,  admissible  under  denial,  179. 
entire  and  partial  defenses,  2  74-2. 
defendant  may  make  as  many  as  he  may  have,  22  78,  74-1. 
must  be  consistent,  192-93. 
rule  in  New  York,  192. 
election  should  not  be  required  why,  192. 
illustrations  of  rule,  I|92-93. 

denial  of  execution  of  note  and  fraud^  192^3. 
denial  of  execution  and  want  of  consideration^  193. 
or  want  of  consideration  and  false  representations,  193. 
plea  of  not  guilty  and  disclaimer  inconsistent,  193. 
each  defense  must  be  complete,  193. 

counts  may  be  incorporated  by  reference,  193. 
must  be  separately  stated  and  numbered,  193. 
equitable  defenses,  e  74-3. 

the  common  law  as  to,  181. 
the  view  of  earlier  courts,  181. 

if  affirmative  relief  is  asked,  it  is  counter-claim  or  set-off,  182. 
how  pleaded,  2  74-4. 
new  matter  defined  and  explained^  2  183. 

considered  as  a  plea  in  confession  and  avoidance,  2  74-5. 
payment  when  new  matter,  2  75-1. 
contributory  negligence  when  new  matter,  2  75-2. 
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DEMAND  f see  Bilub  and  Notes  ;  Fobbclobube) — 
to  be  alleged  in  accounting ,  290. 
in  foreclosure,  i  676. 
for  reformation,  1180. 

DEMURRER— 

nature  and  effect  of,  i  93. 

it  Ib  a  pleading,  i  93. 
when  may  be  filed,  2  93. 
admits  the  truth,  208. 
does  not  admit  what,  208. 
for  misjoinder  of  parties,  67,  81. 

must  be  apparent,  67. 

waived  when,  67. 
not  remedy  for  failure  to  separately  state,  63. 

defendant  can  not  urge  his  own  inaccuracy  in  separately  statinff  to  de- 
feat, 64. 
not  remedy  to  compel  election,  67. 
petition  attacked  bv,  after  answer,  128. 
to  interrogatories,  1 61. 

to  both  relief  and  discovery,  144. 
to  petition  entitling  plaintiff  to  some  relief,  §  46p. 
does  not  lie  to  general  denial,  173. 
to  defense  in  bar  to  whole  cause,  when  only  partial,  191. 
remedy  for  dei>arture,  §  93. 
will  not  reach  indefiniteness,  208. 

or  duplicitv,  208. 
searches  the  wnole  record,  208. 

qualification  of  rule,  224. 
to  answer,  raises  sufficiency  of  petition,  208. 

searches  distinct  and  independent  defense  in  supplemental  answer,  206. 
should  be  overruled  if  one  count  good,  208. 

or  when  party  entitled  to  any  relief,  208-9. 

general,  to  answer  containing  new  matter  and  specific  denial,  209. 
emurrable  objection  not  permissible  in  answer,  209. 
right  waived  by  answer,  209. 
waives  defects  of  service,  209. 
when  court  equally  divided  upon,  209. 
overruling  of  without  further  order,  not  final*  209, 1348. 
joint,  209. 

one  proper  plea  good  on,  209. 
contract  made  on  Sunday  not  subject  to,  209. 
waives  motion  to  strike  from  files,  209. 
to  jurisdiction,  §  94. 

of  defendant  or  action,  i  94. 

of  the  person.  J  94. 

does  not  reacn  defective  service,  210. 

when  may  be  reached  by,  210. 

can  not  be  waived,  210. 

must  be  specifically  assigned,  210. 
to  want  of  capacity  to  sue,  g  96. 

may  be  made  when,  2  96. 

if  not  apparent,  must  be  by  answer,  2  96. 

as  to  corporate  capacity,  211. 
foreign  corporation,  211. 

non-compliance  with  registration  laws,  211. 

of  partnership,  1069. 

iniant  suing  alone,  211. 

failure  to  state  representative  capacity,  211. 

must  be  specifically  assigned,  211. 

when  one  of  several  parties  has,  211-212. 
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DEMURRER  (continued)— 

form  of  demarrer  for  want  of.  i  96. 

can  not  be  in  language  of  statute,  i  96,  n. 
because  of  another  action  pending,  i  97. 

must  afford  same  reliei  as  petition  objected  to,  212. 

pendency  of  action  in  one  state  no  bar  to  action  in  another,  212. 

on  in  the  United  States,  212. 
misjoinder  of  parties  plaintiff,  'i  98. 

can  only  be  taken  advantage  of  by,  §  98. 

means  excess  of,  §  98. 

how  taken,  i  98. 

defendant,  not  cause  for,  i  98. 

by  whom  taken  advantage  of,  i  98. 

if  apparent,  must  be  raised  by  special,  213. 
for  defect  of  parties,  i  99.    See  Pabties. 

meaning  of,  213^14. 

should  be  specific,  214. 

demurrant's  interest  must  appear,  214. 

not  raised  by,  for  want  of  facts,  215. 

form,  i  100. 
misjoinder  of  actions,  i  101. 

by,  or  answer,  §  101. 

will  lie  when,  ?  101. 
for  misjoinder  of  separate  causes  of  action  against  several,  ^  102.    See 

MisJOiNDEB  OF  Actions. 
form  of  joint,  }  103. 
for  want  of  facts,  2  104. 

matters  of  form,  i  104. 

failure  to,  does  not  waive,  217. 

general  demurrer  will  not  reach  what,  217. 
raises  statute  of  limitations,  217. 

may  be  in  languu;e  of  statute,  217. 
must  be  specific,  §  105. 

rule  when  it  is  not,  i  105. 

difference  in  codes,  1 105. 
failure  to,  waives  what,  i  105. 
error  waived  by  failing  to  except  to  overruling,  219,  224, 1317. 

not  so  held  by  some  cases,  1317. 

nor  where  it  is  to  statute  of  limitations,  219. 

nor  for  want  of  facts,  219. 
defect  of  parties  waived  when,  §  107. 
misjoinder  of  parties  waived  when,  219. 

or  of  causes  of  action,  219. 
when  sustained  for  misjoinder,  2  107. 
to  part,  and  answer  to  part,  219. 

not  to  sam^  cause  at  same  time,  219-20. 
election  may  be  compelled.  220. 
can  not  be  joined  with  motion,  220. 
and  reply  to  different  defenses,  220. 
and  answer  by  different  defendants,  220. 
to  reply,  2  109. 

obiections  not  waived  by  failure  to,  220. 

will  lie  when,  220. 

form  of,  2  110. 
to  answer,  2  Ill- 
grounds,  2  Ill- 
general,  when  one  defense  sufficient,  2  HI- 
searches  the  record  to  what  extent,  2  HI. 
to  counter-claim,  2  113. 
failure  to  file,  when  not  a  waiver,  211. 
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DEMURRER  (continued)— 
will  lie  when: 

for  triviality,  222. 

to  part  ot  claim,  222. 
or  answer,  222. 

to  indictment,  222,  224. 

to  variance  on  profert,  222. 

misjoinder  of  defendants,  222. 
of  hasband  and  wife,  223. 
of  canseB  of  action,  223. 

to  action  by  firm  for  want  of  allegation  as  to  doing  biunneeB  in 
state,  223. 
will  not  lie  when: 

for  want  of  parties,  223. 

omission  to  attach  copy,  223. 

matters  of  form,  223. 

defective  process,  223. 

to  negative  premant,  223. 

to  title  of  suit,  223. 

duplicity  or  redundancy,  223. 

to  relief,  223. 

to  make  definite,  223. 

for  irrelevancy,  223. 

hypothetical  allegations,  223. 

want  of  verity,  223. 

for  inconsistency,  223. 
judgment  on,  given  i^ainsi  one  first  in  fault,  223. 
when  judgment  sustaining,  will  not  be  reversed,  224. 
to  reply,  reaches  cross-petition,  223. 
waives  right  to  file  motion,  224. 

when  overruled,  answer  or  reply  may  be  filed,  234,  n.  3. 
amendment  after,  sustained,  f  124. 
to  amended  pleading,  8  129. 
to  supplemental  pleading,  239-40. 
to  petition  assignmg  several  breaches  of  a  bond,  453-64. 

DENIAL  (see  General  Denial;  Answer) — 
that  there  is  anything  due,  a  conclusion,  171. 
effect  of  failure  to  denv  allegations,  i  71a. 
made  on  belief,  allowable,  g  4  2. 
can  not  be  abused,  176. 
sham,  defined,  §  74. 
sham  pleadings  not  allowed,  178. 
remedy  for,  178. 

evidence  may  be  taken  to  show  falsity,  173. 
rule  at  common  law,  178. 
in  New  York,  178. 
may  be  stricken  from  files,  1 78. 

DEPARTURE  (see  Reply)— 

in  reply,  not  permissible,  §  91. 

remedy  for,  J  92. 

defined,  §91. 

new  cause  of  action  can  not  be  introduced  in  reply,  204. 

set-off'  when  a,  204. 

DESCRIPTION  (see  Replevin;  Intoxicating  Liquor;  Mechanic'^  Lm). 

DISCOVERY— 
suit  for,  2  60. 

is  auxiliary,  141-2. 
what  may  be  aw^ertained  in,  141-2. 
general  rules  of  pleading  in,  142-3. 
what  defendant  bound  to  answer,  142-3. 


II7DEX.  1567 

References  are  to  pages  unless  otherwise  indicated. 

DISCRETION  (see  Mandamus;  Judge)— 
not  controlled  by  mandainuSt  900-1. 
when  there  is  an  abuse  of,  900. 
the  exercise  of,  ma^  be  compelled,  900,  903. 
of  county  commiBsioners  in  construction  of  bridges,  906. 

DISMISSAL— 

by  supreme  court  for  want  of  printed  record;,  1364-5. 
for  want  of  printed  briefs,  1372. 

DIVORCE  AND  ALIMONY— 
agreement  for.  592. 
residence  of  plaintiff,  2  494. 

domicile  of  husband  does  not  govern  that  of  wife  in,  {  494. 
wife  may  select  separate  domicile,  592. 
persons  interested  in  property  may  be  made  parties,  593. 
petition  for,  where  filed,  i  495. 
shall  contain  what,  2  496. 

when  alimony  is  sought,  i  496. 
verification  unnecessary,  i  496. 

except  when  injunction  asked,  i  496. 
may  be  amended,  {  496. 
as  to  condonation,  i  496. 
non-cohabitation,  2  496. 
causes  for,  enumerated,  2  497. 
prior  marriaffe,  2  498. 
absence  for  three  years,  2  500. 

complete  review  of  adjudications  in  Ohio,  2  500. 
adultery,  2  502. 

allegations  when  charged,  2  502. 
impotency,  2  504. 

allegations  in  such  case,  2  504. 
extreme  cruelty,  2  506. 
modem  doctrine,  2  506. 
illustrations  of  what  is,  598-99. 
specific  acts  should  be  set  out  in  petition,  599. 
may  be  claimed  by  way  of  recrimination,  599. 
fraudulent  contract,  2  508. 
pregnancy,  2  508. 
representations  as  to  virtue,  2  508. 

as  to  wealth,  etc.,  2  508. 
marriage  without  intending  to  live  with  woman,  2  508. 
to  escape  bastardy  proceedings,  2  508. 

called  unconsummated  marrii^,  2  508,  n. 
can  not  be  annulled  by  the  one  committmg,  2  470,  n. 
any  gross  nefflect  of  duty,  2  510. 
length  ofcontinuance,  2  510. 
absence,  602-3. 
failure  to  provide,  603. 
specific  acts  should  be  alleged,  603. 
babitual  drunkenness,  2  512. 

allegations  in  language  of  statute,  603-4. 
imprisonment,  2  513. 
service  in,  2  515. 

waiver  by  counsel  in  lieu  of,  2  496. 
constructive,  2  515. 
outside  of  state,  2  515. 
upon  filing  of  cross-petition,  2  515. 
foreign  divorces,  2517. 

effect  of,  2  517. 
the  answer  in,  2  520. 
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DIVORCE  AND  ALIMONY  (continued)— 

condonation,  607. 

wliat  may  be  shown  under  general  denial,  607. 
the  trial,  i  522. 

reputation  of  plaintiff  to  be  shown,  608. 
proof  of  marriage,  608. 

cause  may  be  dismissed  if  no  cause  of  action  stated,  and  evidence 
may  be  refused,  608. 
exaction  of  payment  of  costs  before  granting,  608. 
order  as  to  custody  of  children,  ^  523. 
is  continuing,  609. 

modification  of,  609. 
interference  by  habeas  oorpw,  609. 
support  of  children,  609. 
alimony,  allowance  of,  i  525. 

when  wife  the  aggressor,  610. 
asainst  bigamist,  610. 
imat  may  be  decreed  as,  610. 
collaterally  impeaching  adequacy  of,  610. 
subsequent  allowances,  610. 

power  of  court  to  afterwards  change  amount  of,  f  529a. 
payable  in  installments,  610. 
wnen  petition  dismissed,  611. 
when  wife  guilty  of  single  act  of  adultery,  611. 
when  husband  granted  divorce  in  foreign  state,  611. 
temporary  may  be  allowed,  i  528. 
lor  what  purpose,  613. 
allowed  on  appeal,  613. 
at  chambers,  613. 

injunction  to  prevent  disposal  or  incumbrance  of  property ,  613. 
may  be  enforced  by  punishment  in  contempt,  I  529. 

not  if  husband  unable  to  perform  order,  §  529. 
injunction  not  necessary  to  hold  property,  $  525a. 
proceedings  for  alimony  alone,  i  526. 
grounds,  612. 

though  divorce  granted  in  another  state,  612. 

cannot  be  sustained  after  divorce  when  personal  service  is  had,  612. 
allegation  of  residence,  612,  n. 
decree  for  alimony,  lien  on  real  estate,  615,  n. 

forms  (f  petition  : 

for  prior  marriase,  ?  498. 

for  willful  absence,  §  501. 

adultery,  §  503. 

impotency,  ^  505. 

extreme  cruelty,  J  507. 

and  drunkenness,  and  alimony,  ^  507a. 

prayer  for  custody  of  children  and  alimony,  i  468. 

^proBB  neglect  of  duty  by  failing  to  provide,  ^  511. 

imprisonment,  §  514. 

to  nullify  marriage  with  imbecile,  i  518. 

to  annul  marriage  with  minor,  J  519. 

form  of  affidavit  for  publication,  {  516. 

forms  of  answer,  §  521. 
form  of  answer  and  cross-petition,  §  521a. 
by  divorced  wife  against  father  for  support,  §  524. 
for  alimony  alone,  §  527. 

by  divorced  wife  against  divorced  husband's  widow  and  heirs  to  en- 
force decree  for  alimony,  §  52^). 

DORMANT  JUDGMENT  (fee  Revivor  of  Actions). 
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DOWER— 

action  for,  i  530. 

petition  to  contain  what,  018. 

incumbrances  may  be  presented  by  croBS-petitions,  {  532. 
proceedings  generally,  2  533. 
land  in  several  coanties,  619. 
death  of  plaintiff  before  judgment,  619. 
amount  of  decree,  619. 
commissioners,  619. 
in  partition  proceedines,  61^20. 
effect  of  answer  ofwidow,  620. 
guardian  of  insane  widow,  620. 
petition  to  discharge  land  of,  of  insane  widow,  }  534. 

proceedings  in  such  case,  620. 
forrM  <4  petition : 

by  widow  for,  ?  531. 

by  widow  for  enforcement  of  judgment  for,  i  535. 

DRUGGIST— 

negligent  sale  of  drug  by,  970. 
form  of  petition,  2  893. 

DUPLICITY. 

meaning  of,  in  pleading,  i  56-3. 

the  common  law  as  to,  2  56-3. 

the  rule  against,  under  code,  2  56-4. 

departed  from  in  some,  cases,  130. 
remedy  for,  130. 

EJECTION  OF  PASSENGER.    See  Assault  and  Battery. 

EJECTMENT  (see  Recovbry  of  Possession  of  Real  Estate)— 
plea  of  not  guilty  and  disclaimer  inconsistent,  193. 

ELECTION  BETWEEN  CAUSES  OF  ACTION— 
meaning,  2  7-1. 

general  considerations  gcveming,  2  7-1. 
treated  according  to  common  law,  2  7-1. 
the  fictitious  promise  in  arrivins  at,  2  7-1. 
cases  where  an,  may  be  made,  r7-2. 

tort  and  contract,  2  7-2. 
as  to  infants,  see  2  7-5. 

where  there  is  a  contract  and  legal  duty,  2  7-2. 

in  fraudulent  sales,  2  7-3. 

between  actions  at  law  and  equity,  §  7-4. 
advantages  in  making  an,  2  7-5. 
how  an,  is  indicated,  2  7-6. 

ELECTION  (see  Joinder  of  Actions  ;  Consistency  of  Causes  United)-* 
between  inconsistent  counts,  67. 
remedy  by  motion,  67. 
defect  must  be  pointed  out,  67. 

ELECTION  CONTESTS  (see  County  Officials)— 
for  county  offices,  2  536. 

method  pointed  out,  2  536. 
general  rules  of  evidence  applicable,  2  536. 
notice  of  appeal  in  contest  for,  623. 
hearing,  2  538. 
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ELECTION  CONTESTS  (continued)— 
questions  of  public  interest,  622-23. 
mandamus  to  compel  re-canvasSi  62!^ 
of  state  officers,  i  539. 
of  judicial  officers,  J  539. 

where  had,  i  539. 
petition  on  appeisd  to  the  supreme  court  from  finding  and  deciBioii  of 

canvassing  board,  i  540. 
answer  of  contestee,  §  541. 
reply  of  relator,  §  542. 
precipe  for  notice  of  appeal,  §  542. 
notice  of  appeal  to  be  issued  by  clerk,  i  542. 

EQUITABLE  RELIEF- 

allegations,  when  seeking,  i  56-5. 

EQUITY— 

separation  between  law  and,  at  common  law,  4. 
distinction  between  law  and,  5. 

ERROR  IN  CIVIL  CASES  (see  Exception  ;   Bills  op  Exception  ;    Evi- 
dence; Charge  OP  Court;  New  Trial;  Finding  op  Fact;    Assigii- 
MBNT  OP  Error;  Parties  in  Error;  Petition  in  Error) — 
writ  of  error,  §  1235. 
bill  of  review,  §  1235. 
only  final  orders  reviewable,  i  1236.    See  Final  Orders. 

illustrations  of  what  are,  1314-15. 
immaterial  errors,  1317. 

refusal  to  sustain  motion  to  separately  state  and  number,  1317. 
overruling  demurrer  without  further  order,  209, 1348. 
sustaining  demurrer  when  amended  answer  filed,  1317. 
in  nonsuit,  §  1239. 
in  charge  of  court,  i  1240. 
verdict  against  law  and  evidence,  }  1241. 
in  admission  or  rejection  of  evidence,  {  1242. 
order  made  at  chambers,  1348. 
default  judgment  before  answer  day,  1349. 
limitation  to,  i  1265  to  1265/,  inc. 

commencement  of  proceedings  in,  {  1265a. 

when  statute  begins  to  run,  i  12656. 

persons  under  disability,  §  12656. 

parties  can  not  confer  power  on  court  to  hear,  after,  1344. 

commenced  when,  18-20, 1343-44. 

trial  had  under  belief  that  proceedings  were  prox>erly  com- 
menced, §  1265. 
when  party  within  saving  clause,  1344. 
estoppel  to  question  jurisdiction  on  account  of.  1344. 
formal  filing  of  petition,  {  1265d,  p.  1344. 

upon  granting  of  leave,  1344-47. 
statute  begins  to  run  when,  1347. 

when  there  is  a  continuance,  1347. 
when  judgment  against  several,  1347. 
when  party  under  disability,  1347-48. 
when  saved  to  one,  saved  to  all,  1348. 
when  run  against  ancestor,  it  does  against  heirs,  1348. 
pleading  of,  not  necessarv,  1348. 
when  a  party  is  omitted  by  mistake,  1348. 
effect  of  non-issuance  of  summons,  1348. 
supplying  omission  of  party,  2  1265^. 
in  common  pleas  court,  2  1266.    See  Common  Pleas  Coubt. 
in  circuit  court,  §  1267.    See  Circuit  Court. 
in  supreme  court,  i  1268.    See  Supbsms  Court. 
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ERROR  IN  CIVIL  CASES  (continuod)- 
parties  in,  i  1269.    See  Partiies  in  Error. 
the  petition,  2  1270.    See  Petition  in  Error. 

no  pleaaing  required,  1354. 
summons  in,  i  1276. 

return  day  of,  1361. 
service  may  be  made  upon  attorney,  1360. 
rule  days,  1361. 
answer  in  error,  J  1277. 

purpose  of,  1361 . 
cross-petition  in,  {  1278. 

form  of,  i  1279. 
judgpent  by  court  of  common  pleas  on  reversal,  §  1291. 

in  whole  or  in  part,  1362. 
judgment  when  reversed  because  verdict  contrary  to  evidence,  1363. 

takes  effect  when,  1363. 
reviewing  court  may  not  issue  execution,  1363. 
mandate  roust  be  issued,  1363. 
speedy  justice,  i  1295. 
error  from  attachment  proceeding,  i  266. 

in  discharge  of  attachment,  3/7. 
reviewal  by  supreme  court,  247. 
by  common  pleas  and  circuit  court,  247. 
motion  for  new  trial  not  necessary.  377. 
bill  of  exceptions  necessary,  377. 
forma  of:  ^ 

journal  entry  reversing  ^'ud^ent  of  justice,  {  1292. 

entry  of  affirmance  in  circuit  court,  i  1293. 

entry  of  reversal  in  circuit  court,  i  1294. 

ESTOPPEL— 

of  insurance  company  to  deny  liability,  824. 
when  payments  received  after  due,  825. 
to  deny  title,  824. 
to  set  up  one's  own  iniquity,  710. 

EVIDENCE— 

weight  of,  not  reviewable,  1319-20, 1369. 

except  whether  there  was  any  evidence,  1320. 
on  motion  for  nonsuit,  1321. 

when  clear  and  convincing,  required,  1265. 
motion  for  new  trial  necessary  to  review  of,  1322. 
full  statement  of  all,  must  be  made  in  bill  of  exceptions,  1322. 
when  only  tends  to  prove  a  fact,  1323. 
admission  or  rejection  of^  2  1242. 
errors  in  admission  or  rejection  of,  {  1242. 

bill  of  exceptions  for,  i  1242. 

cumulative,  1340. 

must  be  such  as  to  change  verdict,  1340-41. 
commenting  on,  1341. 

presumption  in  absence  of  bill  of  exceptions,  1369. 
account  book  as,  in  action  on  account,  277,  n. 
admission  of,  confined  to  allegations,  2  67. 
admissible  under  general  denial,  2  70a, 

distinct  defense  can  not  be  made  under,  p.  173. 

EXCEPTION— 

must  be  made  to  prosecute  error,  i  1237. 

defined,  1316. 

how  shown,  1316. 

time  given  to  reduce  to  writing,  1316, 1318. 

form  of,  1316. 
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EXCEPTION  (continued)— 
must  be  specific,  1317. 
as  to  incompetent  testimonyi  1317. 
need  not  be  taken  to  final  judgment,  1317. 

nor  to  decision  upon  demurrer,  1317. 
how  taken  and  shown,  i  1238.    See  Bill  of  Exceptions. 
when  to  be  noted  in  entry,  2  1238. 

when  case  submitted  on  agreed  statement  of  facts,  1317-18. 
to  charge  of  court,  i  1240. 
not  essential  to  overruling  of  demurrer,  219, 1317. 

EXECUTORS  AND  ADMINISTRATORS— 
pleading  representative  capacity  of,  {  545. 

all  fiu^ts  essential  to  be  stated,  i  545. 

allegation  of  appointment  by  proper  authority,  630. 
the  issue  of  representative  capacity,  how  raised,  630-31. 
form  of  averment  of  appointment  of  executor,  {  546. 
form  of  allegation  of  appointment  of  administrator,  }  547. 
action  by,  on  contract  of  decedent,  631-32. 

against  former  executor  or  administrator,  631-32. 

sale  of  real  estate  to  pay  debts,  632. 

for  wrongful  death  of  decedent,  632. 

^  determine  questions  of  trust,  682. 

on  bond  of  former  executor,  632. 

to  foreclose  mortgage,  632. 

upon  notes,  631-32,  n.  • 

to  complete  contract,  632. 
specific  performance  of  contract  of  decedent,  632-33. 
may  rescind  or  perform  personal  contract,  633. 
action  to  set  aside  fraudulent  sale  of  real  estate,  2  550. 

when  may  be  sustained  by,  633. 
actions  against,  individually,  1 552. 

for  rents  ot  realty,  635. 

when  failing  to  pay  claim,  635. 

on  contract  to  resign,  635. 

for  attorney's  fees,  635. 
actions  on  rejected  claims,  §  553. 

limitations,  635-36. 

rejected  at  written  request  of  heir,  636. 
verbal  notice,  636. 

formal  presentation,  636. 

persons  ^ving  bonds  should  be  made  parties,  636-37. 

the  petition  shall  show  what,  637. 

formal  rejection,  637. 

defenses,  'i  556. 

notice  of  appointment,  638. 
limitation.  638-39. 
action  against,  to  set  aside  fraudulent  settlement,  {  557. 
action  against,  for  distributive  share,  2  558. 

limitation  to,  640. 

parties,  640^1. 
forms  of  petition: 

to  set  aside  fraudulent  conveyance  and  for  sale,  }  551. 

against,  on  rejected  claim,  {  554. 

on  unpaid  claim  allowed,  J  555. 

to  set  aside  fraudulent  settlement,  640. 

for  recovery  of  distributive  share,  §  559. 

EXEMPTION  (see  Attachment;  Injunction). 
EXHIBITS  (see  Bills  op  Exception). 
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P. 

FACT,  or  FACTS  (see  Statement  of  Facts)— 
defined,  9, 119. 
statement  of,  in  petition.  9, 118, 119, 120, 121. 

when  every  material,  happened,  118. 
allegation  of  ownership,  564, 119. 
all  essential  facts  should  be  stated,  119. 
failare  to  alle^  essential  fact  is  fatal,  119. 
irreparable  injo^,  119,  n. 
reorganization  of  coiporation,  119,  n. 
unsoundness  of  mind,  119,  n. 
statement  according  to  legal  effect,  120. 
ultimate,  only  essential,  121. 
constituting  fraud,  121. 

statement  of,  in  action  founded  on  statute,  121. 
statement  of,  at  commoid  law,  10. 
upon  belief,  2  56-6. 

remedy  for  improper  statement  of,  119. 
when  defective  statement  cured,  119. 
material,  not  denied,  how  treated,  119. 
statement  of,  in  fraud,  698-99. 

FAILURE  OF  PROOF— 

defined  and  explained,  {  137-15. 

distinguished  &om  variance,  i  137-15. 

illustrations,  259. 

amendment  will  not  be  allowed  in  case  of,  1 137-15. 

FALSE  IMPRISONMENT— 
nature  of  action  for,  I  560. 
survivorship  of  actions  for,  2  7-11. 
limitation,  642. 

distinffuished  from  malicious  prosecution,  642. 

order  for,  must  be  void,  642. 

malice  not  essential,  642.. 

violence  unnecessary,  642-43. 

ordinary  rules  of  pleading  applicable,  643. 

causes  of,  to  be  alleged,  643. 
against  one  making  complaint,  1 561. 

warrant  issued  without  authority,  643. 

lack  of  jurisdiction,  643. 

all  participating  liable,  643. 
conflicting  doctrine^  643-44. 

made  under  invalid  ordinance,  644. 

the  petition  in  this  case,  644. 

directiug  officer  to  arrest  wrong  person,  liability,  644. 
against  magistrates^  2  562. 

extent  of  liability,  644. 

grounds  of  relief,  644. 

duties  ministerial  when,  644. 

liability  when  exceeding  jurisdiction,  644. 

actinff  under  invalid  ordinance,  644-45. 

t'oinder  of  action  against  judge  and  officer,  645. 
lability  of  judicial  officers  for,  644. 
under  warrant  lawfully  issued,  645. 
under  lawful  process  wrongfully  obtained,  645. 
detention  of  prisoner  under  order  of  commitment,  645. 
officer  compelling  payment  of  fine,  645. 
arrest  without  warrant,  645. 
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FALSE  IMPRISONMENT  (continued)— 
liability  of  carriers  for,  645. 
averment  of  damases,  646. 
defenses  to  action  for,  646. 

justification  should  be  pleaded,  646. 

reasonable  grounds  of  belief,  646. 

assisting  officer  under  compulsion,  646. 
form  of  petition  for,  i  566. 

form  of  answer  of  justification  under  process,  {  568. 
form  of  answer  by  individual,  i  569. 

FELLOW-SERVANT— 
negligence  of,  i  898. 

modem  doctrine  under  statute  explained,  990-91. 
emplovee  having  control  is  not  the,  988. 
rule  01  respondeat  superior  applicable  when,  991. 
passeneer  upon  street  car  assisting  driver,  not,  991. 
rule  when  no  control  given  to  one  servant  over  another,  991. 
contract  exempting  li^ilitv  for  acts  of,  991. 
death  will  not  be  presumed  to  be  caused  by,  991. 
negligence  of,  in  executing  unreasonable  order,  991. 
negligence  of  superior  servant  should  be  shown,  1001,  n. 
who  are,  1011,  n. 

FENCES— 

duty  of  raiload  company  as  to,  {  194. 

when  contract  is  made  with  land-owner  to  construct  and  keep  in 

repair,  306. 
when  road  improperl]^  fenced,  duty  greater,  306. 
animals  injured  by  failure  to  keep  up,  306. 
contracting  with  land-owner  does  not  relieve,  306. 
land-owner  is  agent  of  company,  306. 
making  contract  to  build  is  not  building,  306. 
rights  of  subse<}uent  purchaser,  306-7. 
ndlroad  fence  forming  boundary  of  inclosed  field,  307. 
must  fence  private  ways,  308. 
within  limits  of  villages  or  cities,  308. 

FICTIONS  (see  Contracts)— 
in  common-law  pleading,  3,  4. 

FICTITIOUS  PARTNERSHIPS— 
statute  with  reference  to,  100, 101. 
what  shall  be  alleged  in  suits  by,  101, 102. 
form  of  averment,  i  46i. 

FILING,  PLEADING  (see  Rulb  Days). 

FINAL  ORDERS  (see  Error  in  Civil  Cases)— 
only,  reviewable,  i  1236. 
defined,  1313-14. 

allowance  of  temporary  alimony,  613. 1314. 
modification  of  order  as  to  custody  oi  children,  1314. 
discharge  of  attachment,  1314. 
setting  aside  default  judgment,  1314. 
disminsals,  1314,  1316. 
refusing  new  trial,  1314. 
strikinsT  case  from  docket,  1314. 
order  of  reversal,  1315. 
striking  answer  from  docket,  1315. 
removal  of  cause,  1315. 
appointment  of  receiver,  1315. 
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FINAL  ORDEBS  (continued)— 
order  at  chambers  is  not,  1315. 
striking  oat  part  of  pleaoing,  1315. 
order  in  appropriation  proceedinss,  1316. 
overruling  demurrer  without  furuier  order,  209, 1348. 

FINDING  OF  FACT— 
made  when, }  1243. 
error  may  be  prosecuted  from,  1325. 
without  bill  of  exceptions,  1325. 
not  authorized  by  circuit  court  from  bill  of  exceptions,  1325. 
construction  of,  1325, 1326. 

must  be  made  part  of  record  by  bill  of  exceptions  when,  1326. 
motion  for  new  trial  necessary  when,  1326. 
form  of  findinff  of  facts  and  judgment — formal  parts,  i  1248. 
when  court  will  look  beyond,  1369-70. 

FORECLOSURE  OF  CHATTEL  MORTGAGE— 
mortgagee,  general  owner,  685. 

Sroperty  left  in  possession  of  mortgagor,  685. 
linff  and  verification,  685-86. 
refiling,  686. 

to  indemnify  against  liability,  685. 
lien  of  unrecorded  mortgage,  685. 
execution  levied  before  filing,  685. 
joint  mortgage,  filing  of,  685^. 
lien  of  defectively  filed,  686. 
remedy  optional.  686. 

pursuit  of  all  civil  remedies,  687. 

when  mortgagor  dies  after  expiration  of  time  for  filing,  687. 
demand  not  essential,  687-88. 
ownership  of  property  to  be  averred,  688. 
when  ormnary  action  of  debt  will  lie,  688. 
when  property  without  jurisdiction,  688. 
when  debt  payable  in  installments,  688. 
form  of  petition  in,  2  599. 

FORECLOSURE  OF  REAL  ESTATE  MORTGAGES— 
parties  plaintiff  in,  2  570.    See  Pabtixs. 
limitation  to  actions  for,  §  572. 

recent  doctrine,  655. 

against  personal  representative,  656. 
personal  judgment,  {  573. 

must  be  prayed  for,  657. 

amendment  may  be  made  for,  657. 

against  non-resident,  657, 672. 

mortgagee  defendant  against  co-defendant,  657. 

remedies  which  may  be  pursued,  656. 

a  proceedinji^  in  rem.  657. 

when  note  is  barrea,  656. 
averments  of  title,  657-658. 

when  acquired  by  attachment,  658. 
attaching  interrogatories,  658. 
by  piecemeal,  658. 
deficiency,  execution  for,  657,  n. 
personal  action  on  guaranty  of  note,  658. 
averment  as  to  debt  due,  658. 
record  of  mortgage,  658,  663,  n. 
averment  as  toliens,  2  574. 

controverting  same,  659. 

usual  allegation,  659. 
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FORECLOSURE  OF  REAL  ESTATE  MORTGAGES  (continued)— 
allegation  of  demand.  3  575. 

depends  upon  defeasance  claose,  659--60. 
default  in  payment  of  inBtallments  and  interest,  1 576. 

election  to  declare  whole  debt  due,  660. 
riffht  to,  dependent  upon,  660^1. 

for  failure  to  pay  taxes,  661. 

default  should  be  alleged,  661. 
bringing  in  notes  falling  due  pendente  Ute,  661. 
paramount  titles,  i  577. 

doctrine  as  to,  662. 
appraisement  and  sale,  663,  n. 
assumption  of  mortgage,  671,  n. 

but  one  cause  of  action,  671,  n. 
service,  1 585. 

precipe  should  indicate  indorsement  for  summons,  671. 
duty  of  counsel  as  to,  671-72,  n. 

upon  answer  and  cross-petition  when,  671-72. 

upon  non-resident,  672. 
collateral  impeachment  of  jurisdiction,  672. 
trial  in,  i  586.    See  Appeal.    See  Modb  of  Trial. 

by  jury,  doctrine  fully  discussed,  {  586. 
deoendent  upon  relief  asked,  i  586. 

when  aefense  of  payment  made,  673, 674,  n. 

misrepresentations  in  sale,  674. 

rule  in  code  states,  675. 
sale  of  mortgaged  property,  i  587. 
defenses,  i  589. 

how  set  forth,  676. 

by  one  assuming  mortgage,  676. 
usury  in  original  loan,  676. 

usury  may  be  set  up  by  whom,  676. 

objection  to  decree  when  in  default,  676. 

as  to  demand,  676. 

by  indemnity  mortgagee,  676. 

suit  upon  same,  claims  by  third  party,  676. 

failure  to  record  assignment,  676. 

illegal  consideration,  677. 

fraud,  677. 

alteration  made  by  recording  officer,  677. 
demurrer  to  petition  sustained,  when  other  lien-holders  are  parties, 

678-79. 
forms  of  petition : 

by  original  mortgagee,  §  578. 

where  another  party  claims  portion  of  premises,  {  579. 
against  other  mortgagees,  i  579. 

by  executor  of  mortgagee  against  widow  and  heirs  for  foreclosure 
merely,  i  580. 

where  mortgage  was  taken  upon  fraudulent  representations  that 
there  were  no  other  mortgages,  i  581. 

against  defendant  holding  tax-title  deed  claimed  to  be  void,  {  582. 

defendant  claiming  property  under  land  contract,  i  b82, 

by  assignee  of  notes  and  mortgage  against  maker  and  indorser  for 
personal  judgment  and  foreclosure,  2  583. 

by  mortgagee  against  purchaser  assuming  mortgage,  2  584. 

prayer  for  personal  judgment,  i  584. 
forms  of  answer: 

that  defendant  holds  premises  under  land  contract,  and  that  mort- 
gage was  given  after  execution  of  land  contract,  i  590. 

asking  to  have  mortgaged  premises  sold  in  inverse  order  of  alien- 
ation, i  591. 
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FORECLOSURE  OF  REAL  ESTATE  MORTGAGES  (continued)— 
forms  of  armoer  (continued ) : 

that  note  bears  usurious  interest  and  that  payments  made  there- 
under reduce  amount  due,  ^  592. 

that  notes  were  without  consideration  and  were  purchased  after 
maturity,  3  593. 

that  note  and  mort^;age  were  made  to  cheat  and  defraud  creditors 
and  without  consideration,  3  595. 

cross-petition  by  co-defendant  after  proceeds  are  in  court,  contest- 
ing co-defendant's  mortgage,  3  596. 

cross-petition  setting  up  judgment  lien,  3  594. 

cross-petition  of  building  association,  3  597. 

FOREIGN  CORPORATIONS  (see  Vbnub)— 
may  sue  and  be  sued,  1089. 

averment  by,  of  right,  1089. 
must  procure  certificate  to  do  business,  1089. 

what  should  be  averred  as  to  by,  1090. 

law  requiring,  held  by  some,  unconstitutional,  1090. 
question  discussed,  1089-90. 

contracts  of,  not  invalidated  by  failure,  1089. 

should  idlege  compliance  with,  1090. 
want  of  capacity  to  sue  raised  by  answer  when,  21 1 . 
form  of  answer  setting  up  failure  of,  to  comply  with  statute,  3  1007. 

FOREIGN  JUDGMENT  (see  Judgmknt). 

FOREIGN  LAWS  (see  Statutes;  Statute  op  Limitations). 

FORFEITURE  (see  Quo  Warranto;  Insurance— Life). 

FORMAL  PARTS  OF  PLEADING— 
name  of  court  and  county,  96. 
names  of  parties,  97,  98,  99. 
the  inducement,  3  46n. 
the  facts,  3  46o. 
demand  for  relief,  3  46p. 
subscription  of  pleadings,  3  46^. 
verification,  33  46r,  468. 

FORMS  (see  various  headings  at  the  end  of  each). 

FORMS  OF  ACTION— 

at  common  law  and  equity,  6. 

change  in,  under  code,  6. 

under  the  code,  15. 

abolishment  of,  did  not  affect  principles  of  law  and  equity,  16. 

how  determine!!,  fully  explained,  3  65-3. 

FORM  OF  PLEADING— 
at  common  law,  6,  7. 
objection  to  common  law,  6,  7. 

FRAUD  AND  DECEIT— 
defined,  3  606. 

survivorship  ot  actions  for,  3  7-13. 
forms  adopted  immaterial,  696. 

{>artie8  to  actions  for,  3  604.    See  Parties. 
imitation  to  action  for,  3  605. 

when  misled  by  misrepresentations,  695. 
infant  or  cestui  que  trust,  696. 
averment  as  to,  697. 
actual  discovery,  696. 
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FRAUD  AND  DECEIT  (continued)— 
different  remedies  for,  (596. 
election  of,  096. 

can  not  be  revoked,  697. 
suit  (or  damages,  696. 
founded  on  existing  facts,  697. 
setting  aside  agreement  for,  697. 
lien  upon  worthless  security,  697. 
renresentations  as  to  insolvency,  697. 
liability  measured  by  knowledge,  697. 
representations  believed  true,  697. 
to  induce  one  to  act,  697-8. 
made  upon  information  of  others,  698. 
combinations  to  prevent  competition,  698. 
purchase  of  goods  with  no  expectation  of  paying  for  them,  698. 
transactions  with  imbecile,  698. 
general  charge  of,  not  sufficient,  {  607. 
facts  should  be  pleaded,  698, 121. 

to  what  extent,  699.  700. 
use  of  words  ''  fraud"  or  '* fraudulent,"  699. 
tdternative  pleading,  699. 
knowledge  of  falsity  of  representations,  699. 
pleading,  on  demurrer,  deemed  to  allege  what,  699. 
action  for  deceit  or  false  representation,  2  S)8. 
what  essential  to  recovery,  700. 
statements  made  under  belief  of  truth,  700. 
representation  for  which  rescission  may  be  had,  700. 
reckless  rei>resentations,  700. 

representation  by  one  occupying  confidential  relation,  700. 
materialit/y  of  representations,  700. 
knowledge  of  falsity,  700. 
based  upon  opinion,  700,  701. 
upon  information  of  others,  701.    ' 
future  occurrences,  701. 
representations  as  to  liens,  701. 
title,  701. 
value  of  land,  702. 
as  to  age,  702. 
tender  when  rescission  sought,  702. 
attacking  judgments  for,  i  617. 
code  provision,  709. 

cumulative  merely,  709. 
enjoining  collection,  709. 
rendered  by  default,  709. 
contents  of  petition,  709. 
decree  in  divorce,  709. 
damages  for  fraudulent,  709. 
defenses  to  actions  for,  i  618. 
that  action  did  not  accrue  within  four  years,  710. 
corporate  capacity  no  defense  for,  /lO. 
estoppel  to  claim,  710. 
representations  made  in  good  faith,  710. 
sale  induced  by,  710-11. 
forms  of  petition : 

for  fraud  in  obtaining  goods  under  contract  induced  by  fraudnleoit 

representations,  g  609. 
for  fraudulent  concealment,  i  610. 
to  declare  subscription  to  capital  stock  void,  2  611. 
for  false  representation  to  purchaser  of  real  estate,  i  612. 
for  false  representations  as  to  Quality  in  sale  of  goods,  }  613. 
to  have  judgment  by  justice  for  property  fraudulently  obtained 
declared  charge  on  realty,  i  614. 
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FRAUD  AND  DECEIT  (continued)— 
for/M  of  petition  (continaed) : 

for  false  representations  in  exchange  of  property,  i  615. 
to  induce  credit,  i  616. 
form  of  answer  of  fraud  in  procuring  contract,  i  620. 

FRAUDULENT  CONVEYANCES— 

parties  to  actions  to  set  aside,  }  621.    See  Pasties. 
party  to,  can  not  set  up  his  own  fraud,  712-13. 
limitations  of  actions,  1 622. 

barred  in  four  years,  713. 

allegation  as  to  non-discovery,  696,  713. 
good  between  parties,  713. 

void  only  between  existing  and  subsequent  creditors,  }  623. 
nature  of  relief  granted  in  equity,  713-14. 
moral  wrong  disregarded,  714. 
secret  trusts,  714. 

assignment  of  propertv  to  avoid  attachment,  714. 
knowledge  of  by  purchaser,  714. 
failing  debtor,  714. 
preferences  allowed,  715. 

but  must  be  made  ninety  days  preceding  assignment,  715. 
consideration,  future  support  of  grantor,  715. 
setting  aside,  715. 

fraudulent  intent  gist  of  action,  715. 

priority  over  other  creditors,  716. 

reconveyance  may  be  ordered,  716. 

reducing  plaintdfrs  claim  to  judgment,  716. 

averment  as  to  other  property  of  debtor,  716. 

statement  of  facts,  716. 
defenses,  i  631. 

estoppel,.  724. 

expenditures  upon  land,  724. 

claim  that  property  was  homestead,  724. 

fraudulent  transfer  may  be  shown  under  general  denial,  724. 
forms  of  petition: 

by  judgment  creditor  to  set  aside  fraudulent  mortgage,  }  624. 

to  set  aside  fraudulent  conveyance  and  for  sale  of  premises,  §  625. 

to  set  aside  fraudulent  deeds  and  mortgages  and  for  sale,  i  626. 

to  set  aside  fraudulently  confessed  judgment  and  sale,  }  627. 

to  set  aside  pretended  sale  as  in  fraud  of  creditors,  i  628. 

to  set  aside  iraudulent  assispment,  i  629. 

to  set  aside  fraudulent  deed,  i  630. 
form  of  answer  by  innocent  purchaser  of  mortgage  attacked  as  fraud- 
ulent, i  632. 

FRAUDS.  STATUTE  OF— 

verbal  agreements  to  will  property,  550. 
illegal  entire  contract  witmn,  550. 

FRIVOLOUS  MATTER— 

facts  may  be,  but  not  irrelevant,  i  66. 
an  answer  when  bad,  178. 

G. 

GAMING— 

parties  to  action  for,  i  633.    See  Pabtieb. 
what  constitutes,  727. 
enumeration  of,  727. 
symbolical  purchases  and  sales,  727. 

with  no  intention  to  deliver,  727-28. 
sale  conditional  on  wager,  728. 
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GAMING  (continued)— 

action  under  statutes  relating  to,  i  635. 

limitation  to,  728. 
contract  not  enforceable,  728. 
recovery  of  money  lost  at,  728. 

demand  unnecessary,  729. 

averment  as  to  amount  of  loss,  729. 

the  petition  shall  contain  what,  729. 

notes  given  in,  transaction,  728-29. 

forms  of  petition: 

to  recover  money  lost  at,  }  637. 

a  different  form,  }  638. 
to  recover  monev  lost  on  a  wager,  i  639. 
to  enforce  lien  of  judgment  rendered  under  gaming  statnte,  }  640. 

GARNISHEE  (see  Attachment)^ 

proceedings  against,  i  256. 

required  to  answer  as  to  property  in  his  control,  366. 

garnishment  how  regarded,  366. 

service  upon,  366,  369. 

upon  partnership,  369. 

corporation,  369. 

railroad  company,  369. 

foreign  insurance  company,  369. 

by  publication.  369. 

upon  dissolved  corporation,  369. 
may  be  oraered  to  deliver  property  to  defendant,  367. 

or  pa^  money  into  court,  367. 
may  be  discharged  when,  368. 
judkmenl  rendered  against,  368. 

Def  ore  judgment  against  defendant,  368. 
remedy  for  failure  to  answer,  368. 
when  jurisdiction  of  defendant  not  acquired,  308. 
proi>erty  in  hands  of,  when  bound,  369-70. 
service  upon  bank  will  not  reach  certificate  of  deposit  when,  370. 
questions  of  law  or  fact  touching  liability  of,  how  settled,  370. 
liability  to  pay  interest  on  indebtedness,  370. 
answer  of,  i  258. 

how  made,  370-71. 

technical  rules  of  pleading  not  essential,  371. 

when  in  doubt  as  to  liability,  371. 

may  set  up  defenses  to  protect  himself,  371. 
satisfaction  of  plaintiff's  judgment,  371. 
levy  of  former  garnishment,  371. 
but  not  exemption  laws,  371. 
or  payment  of  money  without  knowledge  of  service,  371. 

when  unsatisfactory,  371-72. 

form  of,  i  259. 

by  bank,  i  260. 

of  non-resident,  367. 

GENERAL  DENIAL  (see  Answer)— 

may  be  made,  when,  i  70. 

controverts  what,  172. 

form  of,  172. 

does  not  resemble  common-law  general  issue,  172. 

illustrative  comparisons,  172. 

general  issue  allowed  introduction  of  new  matter,  172. 

general  denial  does  not,  172. 
demurrer  does  not  lie  to,  172. 
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GENEKAL  DENIAL  (continued)— 
what  may  not  be  made  under: 

evidence  admissible  under,  general  principle,  i  70a. 

pleading  matter  admissible  under,  i  705. 

when  defendant  knows  allegations  are  true,  173. 

facts  alleged  in  petition  can  only  be  disproved,  172,  i  70a. 

payment,  172. 

release,  172. 

accord  and  satistaction,  172. 

right  of  corporation  to  sue,  172. 

J'ustification,  172. 
ormer  recovery,  172. 
aht  bv  agreement  shown  under,  in  action  for  assault,  329. 
[f-defense  in  assault  and  battery,  330,  339,  n. 
foiyiery  of  note,  339,  n. 
want  of  consideration,  442,  550. 
payment  under,  480. 

application  of  funds  under  order  of  court,  480-81. 
non-execution  of  bond,  481. 
mitigating  circumstances,  172, 495,  329. 
habit  of  intoxication,  in  breach  of  promise,  495. 

evidence  of  ill  health,  495. 
evidence  in  mitigation  may  be  shown  under,  868. 
slanderous  words  spoken  under  mistake  shown  under,  869. 

or  facts  calculated  to  mislead,  868. 
injury  caused  by  third  person,  986,  n.,  1039. 
contributory  negligence  under,  i  75-2, 173, 1038-39. 
denial  on  belief,  i  72. 

negative  pregnant.  $  73.    See  Nbgativb  Pregnant. 
sham  denial  not  allowed,  }  74.    See  Denial. 
to  petition  for  sale  and  delivery  of  goods,  1203. 

what  may  be  shown  under  it,  1203. 
self-defense  can  not  be  shown  under,  330. 
illegality  of  contract  can  not  be  shown,  551. 
in  action  for  conversion,  576-77. 
in  divorce  proceedings,  607. 
justification  can  not  oe  shown,  646. 
does  not  controvert  interest  in  foreclosure  of  lien,  877. 
in  action  for  money  had  and  received,  930. 
of  partnership,  1076. 
in  ejectment,  1140. 

raises  any  material  allegation  in  replevin,  1174-75. 
to  answer  pleadine  statute  of  limitations,  1228. 
contract  different  from  that  in  petition  may  be  shown,  173. 
immaterial  allegations  need  no  denial,  S  71. 

legal  conclusions  J 175. 

indefinite  allegations,  175. 

denial  of  indebtedness,  175. 

conflicting  views  as  to  damages,  175. 
verification  of,  i  87-1. 

GENERAL  PLEADING— 

at  common  law,  explained,  8. 

GROSS  NEGLECT  OF  DUTY—  (see  Divorce  and  Alimony)— 

GUARANTY— 

parties  to  actions  on,  i  641.    See  Parties. 
demand  and  notice  alleged  when,  736,  n.,  733. 

when  conditional,  733. 

when  absolute,  733. 

when  an  original  contract,  733. 
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GUARANTY  (continued)— 

when  liability  rests  in  knowledge  of  guarantee,  733. 
construction  of  contract,  i  643,  p.  736,  n. 
averment  of  consideration,  734. 

when  judgment  should  be  prosecuted  against  original  maker,  7M. 
liability  when  sued,  734. 
''  we  know  them  to  be  good,"  734. 
permission  to  use  name,  734. 
release  by  extension,  734. 

suit  on  contract  of,  as  to  payment  of  money,  734. 
allegation  as  to  beins  in  writing,  735. 
averment  when  conditional,  735. 
delay  releases  to  what  extent,  735. 
eeneral  denial  sufficient  defense,  g  648. 
forms  of  petition : 

on  bond  of  guaranty  for  payment  of  money  by  agent,  ?  644. 

on  guaranty  to  pay  debt  of  third  person,  §?  645,  646. 

on  guaranty  for  payment  of  rent,  i  647. 

when  made  upon  condition  that  others  should  sign  as  principals^ 
H49. 

form  of  answer  setting  up  want  of  diligence  against  principal* }  660. 

GUARDIAN— 

of  insane  person,  suit  by,  48. 

defense  by,  48. 

need  not  give  bond  in  error,  1370. 

H. 

HABEAS  CORPUS— 

is  a  civil  action,  16,  743. 

extent  of  jurisdiction,  2  651.  * 

who  entitled  to  writ.  1 651. 

inquiry  into  cause  oi  imprisonment  or  restraint|  739. 

collateral  attack  of  proceedings  before  judge  dejure,  739. 

wrongful  sentence,  not  invalid,  739. 

remedy  in  error,  739-40. 
jurisdiction  determines  right  to  apply  for  writ  of,  740. 
irregularities  in  sentence,  740. 
resort  to,  in  national  court,  740,  741. 
collateral  inquiry  into  title  of  officer  by,  740. 
question  of  excessive  punishment,  740. 

of  former  jeopardy,  740. 

atttrefois  acquitf  740. 

illegality  of  second  sentence,  741. 

imprisonment  without  authority,  741. 

coiiBtitutionality  of  law  may  be  determined,  742. 
the  petition  for,  i  652. 

what  it  should  contain,  742. 

all  facts  constituting  illegal  restraint  should  be  stated  in,  743, 
744,  n. 

place  of  confinement,  743. 

signing  and  verification  of,  742. 
issues  of  law  and  fact  raised  as  in  other  cases,  742. 
effect  of  failure  of  officer  to  find  body,  742-43. 
determining  custody  of  children,  2  655. 

interference  made  with  order  in  divorce,  745. 

effect  of  decree  made  in  sister  state,  745. 

choice  of  child  to  be  considered,  746,  n. 

doctrine  of  res  adjtidiccUa  applicable  when,  745. 
to  decree  of  sister  state,  745-46. 
not  applicable  when  change  of  circnmatancee,  745-46. 
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HABEAS  CORPUS  (continued)— 
who  may  grant  the  writ,  i  668. 
rule  in  supreme  court,  747. 
issued  by  whom,  747. 
contents  and  form  of,  747-48. 
return  by  officer,  748. 
the  return  or  answer,  i  660. 

what  should  be  stated  in,  749. 
signed  and  verified,  749. 

cause  of  commitment  to  be  specifically  shown,  749. 
form: 

of  petition  setting  forth  facts,  i  663. 
a  common  form,  }  664  and  note, 
by  parent  for  possession  of  child,  {  666. 
by  father  to  regain  custody  of  minor  son  in  United  States 
army,  J  667. 
of  writ,  747. 
of  return  or  answer,  i  661. 

HEIRS— 

answer  by,  setting  up  improvements  on  realty,  724. 

HISTORICAL  FA.CTS— 

with  reference  to  codes,  11, 12. 

HUSBAND  AND  WIFE— 
contracts  between,  i  622. 
may  form  partnership,  761. 
wife  may  defend  in  her  own  right,  48,  761. 

and  for  her  husband,  if  he  neglect,  48. 

she  may  make  defense  for  both,  48,  761. 
wife  may  sue  and  be  sued,  48,  i  662. 
relative  rights,  duties  and  liabilities  considered,  {  662. 
suit  by  wife  to  prevent  husband  from  wasting  property,  761. 

receiver  may  be  appointed  to  manage  for  wife's  benefit,  761. 

against  husband  for  support,  761. 
wife  may  sue  or  be  sued  as  if  unmarried,  761. 

she  may  sue  her  husband,  761. 

though  not  for  personal  earnings,  761. 
but  ma^r  third  person,  761. 
suit  by  husband  a^nst  wife  |or  support,  760. 
suit  by  wife  for  alienation  of  husband's  affections,  1209,  764. 

theory  upon  which  suit  maintained,  764. 
suit  by  husband  for  enticing  away  wife,  §1130. 

against  wife's  parents  for  alienation  of  wife's  affections,  1209. 
fomiB  of  petUion: 

for  recovery  of  value  of  necessaries  furnished  wife,  i  663. 

by  wife  against  husband  for  support,  i  666. 

by  husband  against  wife  for  support,  1 666. 

by  husband  against  wife's  parents  for  enticing  &^  ay  wife,  §  1131. 

for  criminal  conversation  with  wife,  i  1132. 
form  that  goods  were  not  necessaries,  i  664. 

I. 

IMBECILE— 

action  to  recover  property  belonging  to,  brought  by  guardian,  1135. 

IMMATERIAL  ERRORS  (see  Erbob  in  Civil  Cask)— 
disregarded,  i  136,  p.  1317. 
motion  to  separately  state  and  number,  1317. 
slight  mistake  in  pleadings,  1317. 
failure  to  aver  performance  of  conditions,  1317. 
erroneous  instructions  to  jury  when,  1317. 


1674  INDEX. 

References  are  to  pages  unless  otherwise  indicated. 

IMPEACHMENT— 

of  verdict  of  jury,  1336. 
may  be  aone  how,  1336. 

IMPOTENCY  (Bee  Divorce). 

DTDEFINITENESS  AND  UNCERTAINTY  (see  Motion). 

INDEMNITY— 

damage  should  be  sustained  before  action  can  be  maintained,  755. 

indorser  when  entitled  to,  755. 

riffht  of  action  accrues  upon  payment  of  debt,  755.  i 

wnen  note  is  accepted  as  payment,  755.  1 

verbal  promise  by  judgment  creditor  to  indemnify  officer,  756. 

when,  inures  to  benefit  of  all  sureties,  756. 

cause  of  action  accrues  when  party  indemnified,  }  668. 

INDORSEMENT  (see  Bills  and  Notes). 

INDUCEMENT— 

matter  of,  is  of  explanatory  nature,  i  46n. 
rule  of  pleading,  }  46n. 
it  may  be  controverted,  i  46n. 

INFANT  (see  Election  between  Causes  of  Action)— 
names,  how  designated,  i  4Qk, 
actions  by,  i  672. 

actions  for,  by  next  friend,  758. 

defense  of,  i  12. 

verification  of  petition  by  agent  or  attorney  of,  758. 

appointment  of  guardian  ad  litem,  49. 

not  liable  for  costs,  758. 

guardian  ad  litem  may  be  removed,  758. 

extent  of  jurisdiction  of  equity  to  protect,  758 

rescission  of  contract  by,  758. 

allegation  of  minority,  758. 
actions  against,  3  673. 
ratification  of  contract  by,  758-^9. 
liability  for  torts,  759. 

for  necessaries,  759. 
defenses  by,  {  675. 

by  whom  made,  760. 

duty  of  guardian  ad  litem  as  to,  760. 
verification  of  answer,  760. 

impeaching  decree  rendered  against,  for  fraud,  760. 
default  decree  against,  760,  n. 
decree  against,  without  service,  760. 
form  of  petition  against  parent  for  necessaries,  §  674. 
form  of  answer,  claiming  infancy  when  contract  was  made,  {  676. 

of  parent  that  goods  furnished  were  not  necessaries,  {  677. 

INFORMATION  AND  BELIEF  (see  Denial). 

INITIALS  (see  Names)— 
suit  by,  i  46d, 

INJUNCTION— 
defined,  i  678. 

can  not  be  invoked  when  remedy  at  law,  ^  682. 
apprehended  injury  should  be  irreparable,  771. 

allegation  as  to.  771. 
by  whom  granted,  g  679. 

in  appellate  court,  762. 
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INJUNCTION  (continued)-- 
upon  error,  762. 
by  supreme  court.  762-63. 
causes  for  which  will  be  granted,  i  680. 
against  county  commissioners,  763. 

to  restrain  improvement,  763. 

appropriation  for  road,  763. 

leving  tax,  763. 

from  entering  into  contract,  763. 
against  corporation,  763. 

to  prevent  the  making  of  assignment,  763. 
discrimination  by  common  carrier,  763. 
enforcement  by,  of  stipulation  in  deed,  763. 
prevention  of  breach  of  contract,  763. 
erection  of  poles  in  street,  764. 
laying  pipes  in  streets,  764. 
refusal  of  natural-sas  company  to  furnish  gas,  764. 
enforcement  of  juagment,  764. 

sale  of  wife's  property  on  execution  against  husband,  764. 
sale  by  sheriff  under  void  judgment,  764. 
against  labor  unions,  765.    See  Labor  Unions. 
to  prevent  violations  of  lease,  765. 

determining  disputed  questions  as  to  money  paid  as  license,  765. 
to  prevent  municipality  from  closing  business,  766. 
to  prevent  pollution  of  stream  from  sewer,  766. 
to  prevent  execution  of  contract  made  in  behalf  of  municipalityi 
766. 

by  city  solicitor  or  tax-payer,  766.    See  Citt  Solicitor. 
to  prevent  creation  of  nuisance,  766. 
to  prevent  partner  from  engaging  in  competitive  business,  766. 

against  use  of  firm  name,  76o. 
attachment  of  exempt  property,  766. 
enforcement  of  trust,  766-67. 
against  unlawlul  use  of  school-house,  767. 
to  protect  possession  of  public  office,  767. 
unauthorized  use  of  secret  process,  767. 
to  prevent  collection  of  voia  notes,  767. 
construction  of  railroad  in  street,  767. 

removal  or  sale  of  mortgaged  property  on  execution,  767,  770. 
construction  of  street  railway,  767. 
collection  of  illegally  imposed  taxes,,  767-68. 
placing  of  tax  on  duplicate,  767. 
regulation  of  use  of  water  privileges  by  claimants,  768. 
Bee  for  which  not  granted,  2  681. 
where  there  is  adequate  remedy  at  law,  768. 
vigilance  required,  768. 
acquiescence  in  improvement,  768. 

under  unconstitutional  law,  768. 
to  restrain  breach  of  negative  covenant,  769. 
to  enjoin  violation  of  Sundav  law,  770. 
enforcement  of  contract  of  doubtful  character,  769. 
will  not  control  discretion,  769. 
removal  of  market  house  by  council,  769. 
anticipated  libel  or  slander,  769. 

enforcement  of  judgment  because  of  attorney's  negligence,  769 
nuisance  of  doubtful  character,  769. 
to  prevent  appointment  to  office,  769. 
levying  tax  for  joint  sub-school  district,  770. 
enforcement  of  contract  for  personal  services,  ^70. 
obstruction  of  right  of  way,  770. 
extension  of  lines  of  street  railway,  when,  770. 
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INJUNCTION  (continued;— 

additional  telegraph  poles  and  wires  in  street,  770. 
exclusive  use  of  space  for  sign  purposes,  770. 
prosecution  of  criminal  proceeaings,  770. 
pleading  and  practice  in,  2  682. 

question  presented  to  courts  of  co-ordinate  jurisdiction,  771. 

objections  after  judgment  on  demurrer,  771. 

evidenoe  admissible  under  general  allegations,  771. 

positive  verification  of  petition  necessary,  771-72. 

verification  by  attorney,  772. 

prayer  for  specific  relief,  772. 

suspension  on  appeal,  772. 

notice  of  hearing  of  application,  772. 

bond  to  be  given,  772. 

except  by  wife  against  husband,  772. 
indorsement  on  summons,  773. 
summons  or  notice,  773. 
operates  when,  773. 
affidavits  upon  hearing,  773. 

formal  parts,  773,  n. 
enforcement  of,  as  for  contempt,  773. 
motion  to  vacate,  2  683. 

made  upon  what,  773. 

vacation  does  not  authorize  dismissal  of  petition,  773. 

retained  for  answer,  773-74. 

discretion  of  court,  774. 

misjoinder  of  parties  not  cause  for,  774. 
second  application  for,  1 684. 

when  new  matter  is  presented,  774. 

when  first  refused  for  want  of  material  averment,  774. 
forniB  of  petUum: 

to  enjoin  infringement  of  trade-mark,  }  685. 

asainst  agent,  2  685. 
to  enioin  nuisance  created  by  noise,  i  686. 
to  enjoin  operation  of  [daughter  house,  i  687. 
to  enjoin  waste  and  for  dama^,  2  688. 
to  enjom  partner  from  engaging  in  business  after  dissolution  of 

partnersnip  contrary  to  agreement, }  689. 
to  enjoin  sale  of  exempt  property  under  execution,  {  691. 
to  restrain  strikers  from  inteHenng  with  business,  i  691a. 
to  enjoin  railroad  strikers,  i  6915. 

INJURIES  TO  CHARACTER,  JOINDER  OF  ACTIONS  FOR- 
different  causes  for,  may  be  united,  75. 
slander  and  malicious  prosecution,  75. 
slander  and  false  imprisonment,  75. 
assault  and  battery  and  false  imprisonment,  75. 
slander  against  two  defendants,  /5. 

each  utterance  constitutes  cause  of  action,  75. 
should  be  separately  stated.  75. 
slander,  malicious  prosecution  and  false  imprisonment,  75. 
theory  of  rule,  76. 

INJURIES  TO  PROPERTY,  JOINDER  OF  ACTIONS  FOR— 
code  provision,  74. 
inclucies  what,  74. 

false  imprisonment,  74. 

assault  and  battery,  74. 

fraud  and  deceit,  74. 

false  representations,  74. 

seduction,  74. 
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INJURIES  TO  PROPERTY,  ETC.  (continued)— 
overflow  of  property,  74. 
ialBB  imprisonment  and  malicious  prosecution,  74. 

election  as  to  trial,  74. 
deceit  in  sale  and  conversion,  74. 
sales  by  public  officer  and  deputy,  74. 
injuries  to  different  pieces  of  property,  74,  75. 
injury  to  person  and  property  of  passenger,  75. 
injury  to  horse  and  conversion  of  same,  75. 

INN-KEEPER  (see  Boabding-Housb  Keepbb)— 
inn  defined,  i  692. 

distinction  between,  and  boarding-house,  784. 
apartment  hotel,  784. 
duties  and  liabilities  of,  }  603. 

relation  of  guest  should  exist,  784. 
what  creates,  784-85. 

effect  of  fixing  price,  785. 
profit  necessary,  785. 
as  to  goods  and  ba^ue,  785. 
for  acts  of  servant,  785. 
carelessness  need  not  be  alleged,  785. 
modification  of  common  law,  785. 
provision  of  statute  as  to  keeping  articles  of  guest,  785-86. 

liability  when  complied  with,  786. 
persQiial  ownership  of  goods  by  guest,  786. 

he  may  sue  as  agent  or  trustee,  786. 
for  personal  injuries,  786. 
for  property  stolen,  788,  n. 
forms  ofpetUum: 

agunst  hotel-keeper  for  loss  of  ffueet's  goods,  }  694. 

for  loss  of  watch  and  chain  from  guest's  room,  i  694. 
for  refusal  to  receive  guest,  {  696. 
form  of  answer  tbat  guest  failed  to  comply  with  rules  and  lost  prop- 
erty, i  697. 

INNUENDO  (see  Libvl  avd  Slandkb)— 
office  and  use  of,  856,  857. 


to  explain  meanins  of  words,  856. 

meanmg  ascribed  determined  by  court,  857,  n. 


INSANE  PERSON— 
civilly  liable.  48. 
defense  for.  by  guardian,  48. 
guurdian  of,  miust  sue  in  his  name,  48. 

INSTRUCTIONS  TO  JURY— 

may  be  requested  to  be  given  before  argument  to  jury,  1322. 

refusal  to  give,  error,  1322. 
for  injury  to  person  in  wason  by  backing  of  train,  1038. 
as  to  duty  of  person,  croasmg  track,  1038. 
as  to  duty  of  railroad  company  in  stopping  train  for  passenger  to 

aUght,  1028. 
as  to  rule  of  respondent  superior,  1006. 

INSURANCE— FIRE- 

pleading  conditions,  }  698. 
when  precedent,  791. 
as  to  proofe  of  loss,  791. 
waiver  of  stipulation,  791. 
general  allegation  sufficient,  791. 
unusual  conditions  should  be  pleaded,  791. 
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INSURANCE— FIRE  (continued)— 

defective  averments  cured  by  answer,  791. 
stipulation  as  to  suit,  791. 

mistake  in  summons,  791. 
conditions  as  to  alienation,  792. 

by  sale  by  partner  to  copartner,  792. 
taking  partner  into  business.  792. 
sale  of  entire  interest  essential,  792. 
condition  as  to  rebuilding,  792. 
false  statements  in  application,  792-93. 
setting  forth  survey  or  application,  793. 
averment  of  compliance  with  conditions  by  beneficiary,  793. 
new  matter  in  reply  as  cause  for  failure  to  perform  conditions,  793. 
variance  in  date  of  policy  and  application,  793. 
attaching  copy  of  policy,  793-4. 
insurable  interest  must  be  averred,  794. 
landlord  has*  794. 
and  tenant,  794. 
administrator,  794,  n. 
the  test  of,  794. 
agents,  794,  n. 

husband  in  property  of  wife,  794-95,  n. 
mortgagor,  794. 
ownership  of  premises,  794. 
examination  of  building,  796,  n. 
identification  of  property  in  petition,  794-95. 
money  collected  after  death  of  insured,  798,  n. 
the  answer,  2  709. 

fraudulent  act  of  insured,  807. 

estoppel  to  deny  payment  when  note  is  taken,  807. 

fraud,  807. 

failure  to  examine  property,  807. 

denial  of  corporate  power  to  make  contract,  807. 

representations  as  to  ownership  of  property,  807-8. 

as  to  incumbrances,  807. 
concealment  of  matters  material  to  risk,  808. 
failure  to  furnish  proofs  of  loss,  808. 

waiver  of,  808. 
conditions  as  to  subsequent  insurance,  808. 

as  to  incumbrances,  808. 
alienation  of  property,  808-9,  813,  n. 

consent  to,  by  agent,  808. 
termination  of,  upon  notice,  809. 
vacation  of  premises,  809,  814,  n. 
infancy  of  insured,  809. 
loss  payable  to  third  party,  809. 
termination  of  contract,  808,  n. 
measure  of  damages,  808,  n. 
waiver  of  breach  of  conditionB,1818,  n. 
forms  of  petition : 

on  policy  alleging  compliance  with  statute  requiring  examination 

of  building,  §701. 
on  fire  insurance  policy— ordinary  form,  |  702. 
joint  petition  by  assignee  of  mortgage  and  purchaser  of  insured 
property,  averment  of  indorsement  payable  to  petitioners  by 
agent,  §  664. 
by  mortgagee  building  association  for  loss  of  property  mortgaged, 

8  704. 
where  conditions  of  policy  as  to  proofs  not  complied  with  on  ac^ 

count  of  statements  of  adjuster,  |  705. 
asking  equitable  relief  against  mistake  in  name  and  recovery,  {  706. 
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INSURANCE— FIRE  (continued)— 

for  reformation  of  amount  and  judgment,  i  707. 
by  trustees  of  fraternal  society  for  property  held  under  lease,  i  708, 
averment  as  to  loss  of  improvements,  I  708. 
forms  of  answer : 

averring  breach  of  conditions*  i  710. 

setting  np  fraudulent  representations  ana  concealment  as  to  in- 
cumbrances, 2  711. 
that  policy  is  invalidated  by  sale  of  property  on  judgment,  }  712. 
that  mortgagee  has  ample  security  in  realty,  'i  718. 
that  policy  became  voia  because  of  vacancy  of  premises,  §  713. 
claiming  fraudulent  concealment  of  interest  of  and  false  represent- 
ation as  to  occupancy  of  premises,  {  714. 
averment  as  to  breach  of  provision  as  to  notice  of  loss,  §  714. 
by  aasiffnee  of  policy  held  as  collateral  security,  §  715. 
form  of  reply  that  breach  of  conditions  was  waived,  i  716. 

INSURANCE— LIFE  (see  Insubancb— Fike)— 
contract  of,  how  construed,  820. 
parties  to  action,  }  717. 
rescission  of  by  one  not  a  party,  }  717. 
who  may  prosecute  action  on,  819-20. 
the  petition  on,  should  contain  what,  820. 
averment  of  provisions  of  statute  to  avoid  forfeiture,  820 
action  to  recover  premiums  on  void  policy,  820. 
action  to  determine  rights  under  policy,  820. 
mistake  as  to  a^  may  be  corrected,  820. 
petition  on  certificate  in  mutual  company,  820. 
lor  conditions,  insurable  interest,  see  Imsubakcc — Firs. 
waiver  of  right  to  sue  by  contract,  821,  n. 
defenses  to  actions  on  policy,  i  723. 

non-payment  of  premiums,  824. 

misrepresentation  as  to  age,  824. 
other  insurance^  824. 
use  of  intoxicating  liquors,  824. 
as  to  disease,  824. 

fraud,  824, 

fraud  of  husband  affects  wife  how,  824. 

company  estopped  to  defend  when,  824. 

when  statements  warranted  to  be  true,  824. 

suicide,  824. 

insanity  must  be  specially  pleaded,  824. 

non-payment  of  assessments  claimed  by  mutual  aid  society,  824. 

that  death  resulted  from  unintentional  injury  not  shown  under 
general  denial,  824. 

estoppel  to  deny  right  to  sue,  825. 

lapse  of  policy,  825. 
forms  ofpetUion: 

on  mutual  protective  policy,  §  719. 

on  mutual  oenefit  policy,  ^  720. 

by  administrator  or  executor  on  policv  insuring  decedent,  |  721. 

by  widow  on  policy  on  life  of  husband,  i  722. 
forms  of  answer: 

that  death  was  caused  by  unlawful  act,  2  724. 

failure  to  pay  premiums,  2  725. 

that  insured  made  false  answer  to  interrogatories  as  to  health,  2  726 

INTEREST  (see  Bills  and  Notes). 

INTERPLEADER— 

nature  and  extent  of  remedy,  2727. 
ground  of  jurisdiction  in,  827. 
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INTERPLEADER  (continued)— 
the  code  provision,  827. 
who  may  have  the  benefit  of,  827-28. 

two  claimants  of  trust,  828. 

bailee,  828. 

corporation  against  claimants  for  dividend,  829. 

several  claiments  to  fund  in  judgment,  829. 
plaintiff  in,  must  act  impartialljr,  829-30. 

independent  liability  to  claimant  must  not  exist,  830. 
form  of  petition  for.  2728. 

form  of  answer  to  obtain  order  of,  and  to  discharge  defendant  on  pay- 
ment into  court,  2728a. 
chargeable  with  interest  unless  he  pays  money  in  court,  829. 

INTERROGATORIES— 
code  provision,  {60. 
rules  of  equity,  still  applicable,  140. 
discovery  proper,  uncommon,  140. 

is  an  auxiliary  suit,  140. 
may  be  annexed  to  what  pleadings,  140. 

petition  must  state  cause  of  action,  140. 
and  interrogatories  based  on  it,  140. 
scope  of  inquiry,  140, 141. 
their  propriety,  how  tested,  142. 
when  defendant  bound  to  answer,  143. 
must  relate  solely  to  interrogator  s  case,  143. 

not  that  of  his  adversary,  143. 
when  answer  need  not  be  made,  143. 
may  be  annexed  to  petition  on  file,  143. 
objections  to,  how  made,  261. 

by  demurrer,  143-44. 

to  relief  and  discovery,  144. 

by  motion  to  strike  out,  144. 
form  of,  263. 

by  answer,  262. 
may  be  annexed  in  petition  to  foreclose,  658. 
privileged  from  answering  when,  869. 

INTOXICATING  LIQUORS  (see  Parties)— 
liability  for  causing  intoxication,  2  729. 
imposed  by  statute,  831. 
who  may  maintain  action  for,  831. 

severally  or  jointly  against  those  causing,  831. 
against  owner  of  premises,  831. 

when  rented  without  knowledge  of  use  to  be  made,  831. 
or  with  restriction  that  liquor  shall  not  be  sold  in, 
831-32. 
owner  of  life  estate,  832. 

of  estate  in  remainder,  832. 
variance  in  description  of  room,  832. 
petition  by  wife  for  injury  to  support  shall  contain  what,  832. 
for  what  inluries  recovery  may  be  had,  832. 
when  aeath  results,  832. 
for  assault  upon  intoxicant,  832,  n. 
injurv  by  train  while  intoxicated,  832. 
all  contributing  to  intoxication  liable,  833. 
separate  actions  against  different  persons,  833. 
excessive  drinking  on  question  oi  damages,  833. 
nature  of  proof  of  sales,  833. 
forvM  of  petition : 

by  wife  for  injury  to  support,  2730. 
against  owner  of  premises,  2731. 
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lEREGULARITY— 
new  trial  for,  { 1252. 

must  affect  jadgment,  1334. 

improperly  sending  paper  to  jury,  1334-35. 

in  selection  of  jury,  1335. 
in  aflseasments,  963 

does  not  defeat  whole  assessment,  963. 

IRRELEVANT  MATTER  (see  Motion). 

IRREPARABLE  INJURY  (see  Injunction). 

ISSUES- 

feimed,  abolished,  18. 
ander  the  code,  18. 

J. 

JOINDER  OF  CAUSES  OF  ACTION  (see  Action  ;  Sbpakatbly  Stating 
AND  Numbering;  Misjoinder;  Same  Transaction;  Injuries  to 
Property;  Injuries  to  Character;  Demurrer) — 

the  common  law,  i  17a. 
code  provision,  218. 
action  most  be  existing.  }  18. 
single  cause  of  action,  e  19 

each  contract  is,  }  19. 

fio  is  each  wrong,  i  19. 

several  breaches  but  one  action,  2 19. 

can  not  be  split,  219. 

nor  separated  and  collected  by  several  actions,  60. 
illustrative  cases,  60. 

monthly  accounts  a  separate  demand,  when,  60. 
each  cause  must  be  separately  stated  and  numbered,  2  20. 

object  of,  64,  61. 
each  cause  to  be  stated  without  repetition,  61. 

not  in  different  forms  as  distinct  cause,  61. 
election  between  actions,  62. 
praver  not  necessary  in  each  cause,  6^, 
each  cause  must  be  complete,  64. 

general  averments  may  be  made  by  reference,  64,  65. 
causes  of  action  must  be  consistent,  65.    See  Consistenct  of  Causes 

United. 
legal  and  equitable  actions  may  be  united,  65. 
alternative  pleading,  66,  67. 

single  recovery  upon  two  grounds,  66,  67. 
causes  arising  out  of  same  transaction,  69. 
it  is  optional,  72. 

even  though  arising  out  of  same  transaction.  72. 
contracts  express  and  implied,  72.    See  this  heading. 

code  provision,  72. 
construction,  72. 
for  injuries  to  person  and  property,  74.    See  Injuries  to  Person  and 
jProperty. 

includes  what,  74. 
for  injuries  to  character,  75.    See  this  heading, 
for  recovery  of  personalty  and  damages,  76. 

replevin  ana  damages,  76. 
for  recovery  of  real  property  with  damages,  2  30. 

rents,  partition,  ete.,  77,  78.  79. 

rents  and  for  forfeiture  of  lease,  not,  77,  78,  79. 
partition  of  realty  and  accounting,  77. 
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JOINDER  OF  CAUSES  OF  AC51'I0N  (continued)— 
recovery  of  land  and  for  occupancy  of,  77. 
specific  performance  and  damages,  77. 
attacking  deed  on  legal  and  equitable  grounds,  77. 
claims  against  trustees,  79. 

of  insolvent  bank,  79. 

against  executor,  80. 

against  agent,  80. 

enforcement  of  trust  and  lien,  80. 
enforcement  of  liens,  i  32. 

note  and  mortgage,  80. 

personal  judgment,  80,  81. 

joinder  of  actions  for,  not  mandatory^  80,  81. 

recovery  of  tax  and  enforcement  of  lien,  80,  81. 
remedy  for  misjoinder,  80,  81. 
venue  and  parties  in  actions  joined,  82. 

JOINDER  OF  PARTIES  (see  Dkmurrkr)— 
of  parties  plaintiff,  }  13. 

consent  when  not  obtainable,  213. 

when  may  be  made  defendant,  ^  13. 

persons  whose  interests  depend  on  same  right,  i  13. 

cause  of  action  in  favor  of  out  one,  2  13. 
of  parties  defendant,  §  14. 

when  joint  and  several  obligation,  2  14. 

judgment  rendered  against  one,  when,  {  14. 

death  of  one  of  several  joint  obligors,  2  14. 

JUDGE— 

mandamus  to  compel,  to  exercise  discretion,  903. 
to  sign  bill  of  exceptions,  903-4. 
to  hear  application  to  admit  to  bail,  904. 
probate,  to  issue  warrant  for  discharge  of  insane,  904. 
to  compel  the  acceptance  of  surety,  904. 
to  correct  records,  904. 
appointment  of  counsel  by,  in  criminal  case,  904. 

JUDICIAL  SALE- 

petition  to  enjoin,  of  real  estate,  2  690. 

JUDGMENT— 
action  on,  2  732. 

distinction  between  foreign  and  domestic,  2  732. 
enforceable  by  execution,  no  bar,  2  732. 
remedy  same  as  upon  contract,  2  732. 

domestic,  not  considered  specialty,  within  statute  of  limitations,  2  732. 
foreign,  is  a  contract,  2  732. 

necessary  allegations  in  action  on,  835-^. 
as  to  juriiKliction,  836. 
as  to  debt,  836. 

attaching  copy  of  transcript,  ^  bl^  732. 
averments  in  action  on  domestic,  836-7. 

jurisdiction  or  personal  service,  836. 

judicial  record  conclusive  when,  838. 
defenses,  2  735. 

record  of  foreign,  contradicted  as  to  jurisdiction,  870. 

general  denial  will  raise  what,  870-71. 

fraud,  871. 

want  of  personal  service,  871. 

on  foreign,  871. 

nul  tiel  record  raises  what  issue,  871. 

without  jurisdiction  null,  2  735. 
may  be  inquL*ed  into,  2  735. 


INDEX.  1583 

References  are  to  pages  unless  otiierwise  indicated. 

JUDGMENT  (continaed)— 

conclusive  only  as  to  allegation  material,  838. 
jurisdiction  can  not  be  collaterally  impeached,  838. 
presumptions  as  to,  838. 
may  be  shown  that  defendant  was  not  sued,  838. 

not  within  rule  of  collateral  impeachment,  838-9. 
one  of  two  defendants  may  set  up  want  of  jurisdiction.  839. 
parties  can  not  collateraUy  impeach  on  ^ound  of  fraud,  839. 
setting  up  fraud  as  a  defense,  839. 
general  denial  raises  what  issues,  839. 
attacking  for  fraud,  i  617.    See  Fbaud. 
farms  of  petitum: 

on  jud^ent, }  733. 
on  foreign  judgment,  §  733. 
may  be  rendered  for  or  against  one  or  more  of  several  plaintiffs,  §  13. 

JUDICIAL  NOTICE— 

things  judicially  noticed  need  not  be  pleaded,  125. 
taken  of  general  and  local  statutes,  125. 

of  acts  of  incorporation,  125. 

matters  of  public  history,  126. 

civil  divisions  of  state,  126. 

officers,  126. 

election  days,  126. 

arts  and  sciences,  126. 

terms  of  court,  126. 

records  and  seals,  126. 

acts  of  contempt,  126. 

municipal  charter,  126. 
not  taken  of  what,  127. 

JURISDICTION  (see  Demubber  ;  Supreme  Court  ;   Circuit  Court  ;   Com- 
mon Pleas  Court). 

JUSTICE  OF  THE  PEACE - 
bill  of  exception  from,  1319. 
rule  days  in  appeal  from,  i  46,  n.,  1308. 
amendment  on  appeal  from,  1310-11. 

L. 

LABOR  UNIONS  (see  Injunctions)— 
right  to  combine,  767,  780,  n. 
legality  of  acts  dependent  upon  what,  767. 
will  be  enjoined  from  destroying  property,  767. 
conspiracy  by,  to  compel  carrier  to  refuse  to  handle  freight,  767. 
intenerence  with  workmen  by,  767. 
libels  on  business  or  character  of  merchant,  769. 
equity  will  interfere  when,  780,  n.,  783,  n. 
strikes  not  necessarily  illegal,  780,  n. 
forms  of  petition  against  strikers,  S§  691a,  6916. 

LANDLORD  AND  TENANT  (see  Account)— 
action  for  injury,  2  736. 

the  tenant  liable  when,  841. 
owner  when  liable,  841. 
from  nuisance  upon,  841. 

owner  may  claim  damages  wnen,  841. 
from  elevator  in  rented  j>remises,  842. 
when  owner  keeips  portion  under  control,  842* 
from  fire-escapes,  842,  844,  n. 
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LANDLORD  AND  TENANT  (continned)— 

from  obstruction  in  sidewalk,  842,  845,  n. 
bad  condition  of  stairway,  842. 
action  for  use  and  occupation,  i  739. 

joint  action  by  tenants  in  common,  845. 

demand  for  rent,  when  necessary,  845. 

tenancy  muat  be  established,  845. 

by  purchaser  at  judicial  sale,  845. 

in  absence  of  contract  express  or  implied,  845. 

when  premises  held  adversely,  845. 

by  grantee  of  reversion,  845. 

by  lessor  against  lessee,  845. 

against  tenant  holding  over,  846. 

where  tenancy  is  uncertain.  846. 

when  rent  payable  in  montnly  installments,  846. 

defenses  to,  2  746. 

when  building  destroyed,  849. 

eviction,  850. 

breach  of  covenant  for  quiet  enjoyment,  850. 

non-compliance  with  terms  of  lease,  850. 

questioning  landlord's  title,  850. 

want  of  consideration  for  lease,  850. 
or  damages  for  violation,  850. 
forms  of  petUion: 

by  tenant  against  landlord  for  injury  caused  by  failure  to  pro\ide 

fire  escapes, }  737. 
by  tenant  against  landlord  for  injury  from  defective  sidewalk, 

§738. 
for  recovery  of  rent  under  lease,  i  740. 

and  to  'declare  the  same  a  lien  on  leasehold  and  for  sale,  §  741. 
for  breach  of  covenant  for  quiet  enjoyment,  i  742. 
by  assignee  of  lessor  against  assignee  of  lessee  on  covenant  to  in- 
sure, i  743. 
for  breach  of  covenant  for  non-repair,  etc.,  }  744. 
for  waste  committed  by  lessee^  2  745. 
fornu  of  answer: 

of  surrender  of  lease,  {  747. 

of  eviction  of  tenant,  i  748. 

of  loss  of  building  by  fire,  covenant  to  rebuild,  i  749. 

of  loss  by  fire  wiuiout  covenant  to  rebuild,  {  760. 

of  eviction  by  law  in  action  for  rent,  2  751. 

LAW  AND  EQUITY— 

separation  between  courts  of,  4.  * 

distinction  between,  5. 
court  regarded  as  one  of,  15. 
actions  at,  under  the  code,  17. 

distinction  preserved  under  code,  17. 
form  of  action,  whether  in,  how  determined,  §  65-3. 

LEGAL  EFFECT— 

statement  of  facts  according  to,  i  50a. 

LIBEL  AND  SLANDER  (see  Innuendo  ;  Slander  op  Title)— 
defined,  i  752. 

survivorship  of  actions  for,  ?  7-11. 
what  is  actionable  per  w,  854-55. 

imputing  crime  of  larceny,  854,  n. 
false  swearing,  854.  n. 
perjury,  854,  n.,  855,  864,  n. 
of  fornication,  854,  n. 
sodomy,  854,  n. 
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LIBEL  AND  SLANDER  (continued)— 

circumstances  under  whicli  words  uttered  considered,  854,  n. 

words  calculated  to  induce' belief,  854,  n. 

punishment  of  pupil  by  teacher,  855. 

Use  statement  oy  official,  855. 

words  spoken  of  one  in  business,  862, 858. 

charging  clergyman  with  drunkenness,  855. 

affliction  with  yenereal  disease,  855,  863,  n. 

maliciously  removing  corner-stone,  855. 
words  bringing  female  in  contempt,  855,  866. 
publication  by  carrier  as  to  credit  of  consignee,  ^55. 
charges  against  public  officials,  854,  n.,  855. 
false  protest  by  notary,  855. 
manner  of  pleading  in,  under  code,  i  754. 
words  should  be  set  out.  855-56. 

their  lesal  effect  will  not  answer,  866,  n. 
averment  of  extrinsic  facts,  when  necessary,  856,  n.,  859. 
use  of  innuendo  and  colloquium,  856-57. 
office  of  innuendo,  856-^7. 

common  law  averments  as  to  meaning  of  words,  857. 
actionable  quality  to  be  stated,  857. 
when  words  spoken  in  foreig;n  language,  858. 
malice  in  law  and  fact — distmction,  8Sb. 

should  be  alleged  when,  858. 

of  editor  of  paper,  862. 
when  words  not  per  ae  actionable,  850. 

allege  special  damages,  time  and  place  of  speaking,  858. 
good  character  need  not  be  pleaded,  860,  861,  n. 

proof  of,  when  made,  860. 
woros  having  provincial  meaning,  how  alleged,  858,  n. 
privileged  communications,  858-59. 

testimony  in  judicial  proceedings,  859,  871,  n. 
statements  in  pleadings,  859. 
words  spoken  oy  attorney  in  trial,  859. 
communication  addressed  to  court,  859. 
actual  damages  should  be  alleged  and  proved,  858. 
defenses,  {  764. 

truth  may  be  shown,  857-58. 

facts  must  be  alleged,  858. 

mitij^ting  circuniitances  mi^  be  shown,  871,  n.,  857. 

mtent  must  be  shown,  85jB. 

need  not  be  proved  beyond  reasonable  doubt,  858. 
effect  of  plea  of  justification  not  sustained,  858-59. 
what  may  be  shown  under  general  denial,  858-59.    See  General 

Denial. 
specific  acts  of  misconduct  of  female,  859. 

must  be  pleaded,  871,  n. 
words  uttered  on  authority  of  another,  859,  n. 
deniid  of  slanderous  intent,  859. 
repetition  of,  871,  n. 
measure  of  damaees  in,  861.  n. 

pecuniary  abuity  of  defendant,  861,  n. 
loss  of  business,  862,  n. 
limitation  of  action,  862,  n. 

statute  runs  from  speaking  of  words  862,  n. 
fomu  of  petition: 

for  lioel— use  of  innuendo,  i  755. 
for  libel— charging  dishonesty  in  business,  i  756. 
charging  slander  m  speaking  words  actionable  vertex  i  757. 
charging  slander  by  uttenng  words  ii\.directiy  charging  crime, 
"758. 
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LIBEL  AND  SLANDER  (continued)— 
forvM  of  petition  (continued) : 

slander — charging  perjury,  ?  759. 

for  libeling  an  attorney,  (  760. 

in  slander  charging  unchastity  of  female,  1 761. 
forms  of  answer: 

to  charge  of  perjury,  J  765. 

in  mitigation  of  libel,  i  766. 

claiming  justification,  }  767. 

of  want  of  chastity,  §  768. 

that  defamatory  matter  was  printed  as  part  of  j  udicial  proceed- 
ings, i  735. 

LIEN— 

parties  to  action  on,  i  770.    See  Parties. 

petition  to  enforce  mechanic's  lien,  i  771.    See  MacHANic*s  Lun. 

vendor's,  purely  personal,  879. 

founded  upon  implied  trust,  879. 

may  be  enforced  by  personal  representative,  879. 

creditors  and  legatees  ma^^  enforce  it,  when,  879. 

does  not  arise  wnen  security  taken,  879. 

not  extinguished  by  taking  mortgage,  879. 

advancing  money  to  purchaser  does  not  entitle  to,  880. 
mechanic's  lien  law,  3  772a. 

forms  of  petition: 

to  enforce  vendor's,  i  777. 
by  judgment  creditor  to  marshal,  i  778. 

to  marshal  liens  where  prior  lien  holder  has  lien  on  other  property, 
J779. 

LIMITATION  OF  ACTIONS  (see  Error  in  Civil  Cases;    Fraud  and 
Deceit) — 
upon  account,  i  159. 

payments  relieve  the  statute,  281. 
items  of  credit  made  after  statute  is  running,  281. 
evidence  as  to  payment  under  plea  of  statute,  281. 
against  mistake,  927,  n. 
statute  runs  from  discovery,  927,  n. 

LIQUOR  LAWS  (see  Intoxicating  Liquors). 

LIS  PENDENS— 

commencement  of  an  action  as  affecting,  20. 

LOSS  OF  SERVICE  (see  Seduction). 

LOST  PAPERS— 

substitution  for  lost  copies,  §  64. 

court  can  not  hear  cause  without  papers,  145. 

form  of  motion  to  substitute,  i  65. 

M. 

MALICE— 

in  law  and  fact,  858. 

when  and  how  alleged,  3  65-21. 

when  it  is  of  the  gist  of  the  action,  165. 

as  special  element  of  damage,  165. 

should  be  alleged  in  malicious  prosecution,  886,  889. 

not  essential  in  false  imprisonment,  164.  642. 

in  libel  and  slander,  164. 
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MALICIOUS  ATTACHMENT  (see  Malicious  Prosecution)-' 
suit  for,  885. 

averment  as  to  termination  of  suit  885,  886. 
malice,  889. 

MALICIOUS  PROSECUTION— 

action  for,  abates  on  death  of  either  party,  884,  2  7-II. 
lies  for  criminal  prosecution,  884. 

when  unaccompanied  by  arresf,  884,  n. 
or  seizure  of  property,  884,  n. 
will  lie  for  civil  action,  when,  884. 

for  forcible  entry  and  detainer,  884. 

for  malicious  attachment,  885. 

averment  as  to  termination  of  suit,  885,  886. 

replevin,  885. 

institution  of  inquest  of  lunacy,  885. 
of  criminal  action,  885. 

against  one  making  complaint,  885,  888,  n. 

averment  of  want  of  probable  cause,  885. 

allegation  of  falsity  not  equivalent,  885-86. 

averment  of  issuance  of  warranjtt  886. 

malice  must  be  alleged,  886. 

termination  of,  must  be  shown,  886. 

mere  omission  to  prosecute  not  sufficient,  886. 

when  voluntarv  discontinuance  had,  88(5. 

remedy  when  before  court  having  no  jurisdiction,  886. 

probable  cause  defined,  885,  n. 

noUe  prosequi  a  sufficient  termination,  886. 
evidence  of  reputation  of  plaintiff,  885,  n.,  887. 
private  corporation  liable  for,  885,  n. 
changing  cause  of  action  for,  to  false  imprisonment,  886. 
defenses  to  action  for,  }  785. 

malice  immaterial,  when,  889. 

want  of  probable  cause  may  be  shown  under  general  denial,  889. 

advice  oi  ma^gistrate,  889. 

error  of  magistrate,  890. 

advice  of  counsel,  890. 

what  necessarv  to  be  shown  when  claiming,  890. 
will  not  affora  protection,  when,  890. 

denial  of  malice,  889. 

that  complaint  was  defective,  890. 
forms  of  petition : 

for  maliciously  causing  person  to  be  indicted,  $  781. 

for  malicious  civil  suit  before  justice,  §  782. 

for  malicious  criminal  prosecution  before  justice,  g  783. 

for  malicious  attachment,  i  784. 

MALPRACTICE— 

penalty  for  practicing  medicine  without  qualifications,  892. 
liability  for  empiric,  892. 
action  to  recover,  892. 
care  required  of  physicians  and  surgeons,  892. 
implied  liability,  892. 
skill  a  material  question,  892-93. 

measured  by  general  line  of  practice,  892,  n. 

advanced  state  of  profession  considered,  892,  n. 
nesligence  in  reducing  fracture,  892-93. 
lacK  of  skill  in  diagnosis,  893. 
act  dependent  upon  skill  and  other  causes,  893. 
bound  to  universally^  accepted  methods,  893. 

when  there  is  difference  of  opinion,  893. 
when  warrantor  of  cure,  89:1 
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MALPRACTICE  (continued)— 

suit  majr  be  upon  tort  or  contract,  892-93. 

petition  when  upon  contract,  892-93. 

failure  to  state  sufficient  facts  considered  one  in  tort,  893. 

for  unskillful  operation  joined  with  one  for  pretending  to  cure,  893. 

negligence  should  be  specifically  alleged,  891. 
carelessness  of  patient  contributing,  894,  896. 
careless  treatment  of  patient's  parents,  896. 

must  have  concurred  in  producing  injury,  896. 
action  by  personal  representative,  894. 
attorney  liable  for  neglect,  896. 
foTiM  of  pelUion: 

against  physician,  {  787. 

against  surgeon, }  788. 

for  wrongfully  diagnosing  disease,  }  789. 

MANDAMUS  (see  Discretion ;  County  Officials;  Venub) — 
defined,  §  790. 

what  kind  of  action,  16,  897. 
origin  of  writ,  J  791. 

will  issue,  when^  898. 

on  information  of  whom,  897-98. 

duties  enforceable  by,  898. 

will  not  enforce  private  contract,  898,  900. 

confined  to  civil  rights,  898. 
interference  with  decree  by,  899. 
right  tOj  depends  upon  legal  right,  899. 
trying  title  to  office.  899. 
approval  of  officiid  Dond,  899. 
to  obtain  possession  of  books  of  office,  899. 
settling  disputes  between  claimants  to  office,  899-900. 
to  compel  recoffuition  of  de  facto  officer,  900. 
will  not  control  discretion,  900. 

unless  there  has  been  clear  abuse,  900. 

to  compel  recusant  officer  to  exercise  it,  900. 
to  compel  ^neral  course  of  official  conduct,  900. 
can  not  be  invoked  to  correct  errors,  900. 
to  state  officials,  }  794. 

to  require  performance  of  ministerial  act  by  governor,  901-2. 
by  auditor  of  state,  902. 
insurance  commissioner,  902. 
to  judges,  2  795.     See  Judges. 
to  county  officials,  {  796.    See  County  Officiaub. 
to  municipal  officers,  i  797. 

to  compel  performance  of  duty  by  board  of  education,  907-8. 

to  compel  township  trustees  to  certify  tax,  907. 
to  levy  tax,  907. 

to  compel  township  clerk  to  draw  order,  907. 
to  private  corporations,  2  799. 

to  correct  and  punish  abupe  of  franchise,  908. 

will  not  compel  transfer  of  shares  of  stock  in,  908. 

issuance  of  bonds,  908. 

directing  conduct  of,  while  in  hands  of  receiver,  908. 
to  restore  membership  in  incorporated  company,  908. 
constitutionality  of  laws  relating  to  municipality  questioned  by,  950-51. 
application  for  the  writ,  2  800. 

made  by  petition,  909. 

what  must  be  embodied  in  writ,  909. 

should  not  be  made  to  supreme  court  when,  916. 
the  ordinary  rules  of  pleading  applicable,  909. 
the  petition — essential  contents,  909-10. 
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MAln>AMUS  (continued)— 
answer,  910-016. 
reply,  910. 

demurrer,  910,  916-17. 
motion  to  make  definite  and  certain,  909. 
effect  of  general  demurrer,  910. 

application  to  compel  judge  to  sign  bill  of  exceptions  should  be  accom- 
panied by  what,  910. 
motion  for  alternative  writ,  {  806. 

notice  of,  may  be  required,  915. 

in  supreme  court,  915. 
alternative  writ,  when  issued,  916. 

nature  of,  916. 

drafted  by  counsel,  916. 

should  contain  what,  916. 

issued  by  judge  at  chambers,  915. 
summons  not  necessarv,  916. 
by  what  court  issued,  i  810 
the  return  or  answer,  2  811. 

may  be  dispensed  with,  917. 

must  respond  to  writ,  917. 

any  defenses  may  be  set  forth,  917. 

how  construed,  917. 
peremptory  writ,  {  814. 

when  awarded,  917. 
in  what  form,  917. 
when  a  number  of  acts  to  be  performed,  917. 

return  to  titie,  917-18. 

may  be  controverted,  918. 

remedy  for  disobedience  of,  918. 
formt  of  pHiHon: 

by  state  auditor  to  compel  county  auditor  to  correct  tax  duplicate, 
2  801. 

by  school  examiner  to  compel  board  of  education  to  fix  and  pay 
his  compensation,  i  802. 

to  gain  possession  of  books  and  papers,  }  803. 

to  compel  railroad  to  run  cars,  i  804. 

to  compel  approval  of  officer's  bond,  {  805. 
forms: 

motion  for  alternative  writ  and  notice,  i  807. 

of  alternative  writ,  {  809. 

of  demurrer  to  petition,  1 812. 
to  answer,  1 813. 

MARRIAGE— 

forms  of  petition : 

to  nullify,  with  imbecile,  1 518. 
to  annul,  with  minor,  {  519. 

MARSHALING  LIENS  (see  Liens). 

MARRIED  WOMEN  (see  Husband  and  Wifb)— 
may  sue  and  be  sued,  K  11, 662. 
may  sue  husband,  751. 
may  defend  in  her  own  right,  {11,  715. 
may  form  partnership,  715. 
may  prevent  husband  from  wasting  property,  715. 

MASTER  AND  SERVANT  (see  Contbact  of  Sebvicb;    Njkiuoxncb  of 
Mastbb) — 
action  on  contract  of  service,  }  815.    See  Contbact  of  Sbbvicb. 
claiming  for  wages  instead  of  damages  not  material,  919. 
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MASTER  AND  SERVANT  (continued)— 

duties  of  master,  i  896.    See  Nbgliobnce  of  Master. 

what  risks  are  assumed  by  servant,  988. 

knowledge  of  cause  of  injury  by  servant,  988. 

responsibility  for  servant's  acts  within  scope  of  employment,  988. 

MATERIAL  ALLEGATIONS— 
defined,  i  52. 
when  taken  as  true,  i  52. 
failure  to  plead  material  fact,  i  52. 

MECHANIC'S  LIEN  (see  also  Liens)— 

compliance  with  lien  law  should  be  shown  in  action  to  enforce,  i  771. 

averment  of  delivery,  performance  andpajrment,  2  771. 

materials  furnished  for  particular  buildinj^,  2  771. 

when  certificate  of  architect  determines  right  to  judnnent,  g  771. 

averment  when  materials  furnished  under  contract,!  771. 

that  contract  was  made  by  one  having  interest  in  property,  §  771 . 
description  of  premises  must  be  given,  {  771. 
separate  action  for  personal  judgment,  1 771. 
petition  by  subcontractor  must  show  what,  2  771. 
correction  of  date  of  furnishing  materials,  1 771. 
amount  of  land  subject  to  lien  should  be  averred,  1 771. 
action  by  assignee  of  several  lienholders,  {  771. 
form  of  petition  by  contractor  to  foreclose  agninst  owner,  2  772. 

mistakes  in  description,  875,  n. 

lien  on  leased  premises,  875,  p. 
defenses  to  action  to  foreclosure,  2  774. 

denial  of  knowledge  of  furnishing  materials,  877. 

general  denial  is  not  disclaimer  of  interest,  877. 

Bens  prior  to  plaintiff's.  877. 

goods  consigned  to  head  contractor  from  another  state,  878. 

set-off  against  contractor,  878. 

waiver  of  lien,  878. 

effect  of  giving  note,  878. 

forms  of  answer,  2  775. 

MISCONDUCT  OF  JURY  (see  New  Trial). 

MISJOINDER  OF  ACTION - 

in  new  cause  set  up  by  amendment,  65. 

series  of  acts  in  publication  of  libel  and  malicious  arrest,  76. 

for  rents  and  forteiture  of  lease  is  a,  76. 

recovery  of  realty,  injunction  and  for  receiver  is,  79. 

remedy  for,  81,  2 101. 

it  may  be  b^  demurrer  or  answer,  2  101 . 

demurrer  will  He  when,  2 101. 
vitiates  whole  petition,  2 101 . 

in  one  count,  does  not  deprive  right  to  demurrer,  215-14. 
purpose  of  demurrer  for,  214. 
of  separate  causes  of  action  against  several,  2  102. 

causes  of  action  must  affect  all,  2  102. 

MISNOMERr- 

when  proper  service  is  made,  219. 
not  noticed  on  demurrer,  98,  n.,  223. 

MISTAKE  (see  Reporm ation  ;  Rescission) — 

kinds  of,  for  which  relief  is  granted,  925, 1178. 
of  law  relieved  against,  924. 
in  legal  effect,  2  823. 

money  voluntarily  paid  under,  924. 

relief  granted  in  some  instances,  924. 
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MISTAKE  (continued)— 

of  fact,  relieved  against,  924-25. 
promptness  required,  925. 
when  delay  immaterial,  925. 

petition  for  relief  under,  should  contain  what,  925, 117S-79. 

in  judgment^  925,  926,  n. 

in  transmission  of  telegram,  925. 

form  of  answer  to  action  on  contract  claiming,  §  825. 

against  fraud,  when  only,  alleged,  1178. 

must  be  mutual,  1179. 
b  in  description,  1179. 

I  allegations  in  such  case,  1179. 

I  in  name  of  grantee,  1179. 

of  scrivener,  1179, 1180. 

in  omission  of  premises  in  instrument,  1178. 

considered  made  as  of  what  date,  1180. 

omission  of  words  of  inheritance,  1 180. 

knowled^  of,  1182. 

cancellation  on  ground  of,  1183. 
ii  form  of  petUian: 

■  to  set  aside  cancellation  of  judgment  entered  by  mistake  and  to 

revive  same,  i  824. 

MITIGATION  rsee  Libel  and  Slandbr)— 
in  breach  ot  promise,  495. 

in  assault  and  battery  may  be  shown  under  general  denial,  329. 
shown  under  general  denial,  868, 172. 

MODE  OF  TRIAL— 

has  not  been  changed  under  the  code,  i  137-1. 

difficultieR  in  determining,  i  137-2. 

in  cases  where  legal  and  equitable  causes  are  united,  ^  137-3. 

in  cases  where  single  causes  calling  fur  legal  and  equitable  relief,  i  137-4. 

paramount  relief  rule,  i  137-4. 
in  foreclosure  suits,  i  137-5. 

in  cases  where  it  is  difficult  to  determine  whether  cause  is  legal  or 
equitable,  i  137-6. 
prayer  will  determine  nature,  §  137-6. 
in  cases  where  legal  or  equitable  defense,  counter-claim  or  setoff,  is  set 
up  in  answer,  i  137-7. 

MONEY  HAD  AND  RECEIVED— 
nature  of  the  remedy,  i  826. 

no  element  of  contract  in,  928. 

may  be  employed  when,  928-29. 

demand  necessary,  929. 
money  paid  as  substitute  for  bail,  929,  934,  n. 

under  illegjal  contract,  929,  934,  n. 

under  rescinded  contract,  929-30. 

on  void  executory  contract,  929. 

when  failure  of  consideration,  929. 

paid  to  favored  shipper,  929. 

paid  under  false  representations.  929-30. 

surplus  of  collaterals,  930. 
suit  against  defaulting  treasurer^  930. 
transformation  of  tort  into  implied  promise,  930. 
bailor  for  breach  of  contract  ot  bailment,  930. 
proof  of  payment,  929,  n. 
rules  of  pleading,  }  828. 

the  common-law  count,  930,  934«  n. 

request  or  demand,  930. 

general  denial  raises  what,  930. 
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MONEY  HAD  AND  RECEIVED  (continued)- 
involuntary  payment  of  illegal  demand,  934. 

involuntary  when,  934. 
f<mM  of  petition  : 

for  money  received  by  defendant  to  be  paid  to  plaintiff,  {  829. 

for  loaned  money,  i  830. 

by  accommodation  maker  of  promissory  note  who  has  paid  the 

same,  §  831. 
for  money  paid  out  and  expended  for  use  of  defendant,  {  832. 
by  tenant  m  common  against  co-tenant  to  recover  his  proportion 

of  rents,  i  833. 
for  money  deposited  on  contract  for  purchase  of  real  estate,  §  834. 
for  money  illegally  received  in  lieu  of  bail,  }  836. 

MORTGAGE  (see  Forbclosube)— 
declaring  aeed  a,  i  600. 

intention  of  parties,  690. 
release  of  equity  of  redemption  by  parol,  690. 
deed  to  trustee  as  collateral  security,  690. 
against  whom  maintainable,  690. 
decree  may  operate  as  conveyance,  691,  n . 
form  of  petition  where  there  is  verbal  agreement,  {  601. 
reformation  of,  i  602. 

mistakes  in  description  or  execution,  691-92. 
in  name,  692. 
against  whom,  692. 
in  foreclosure,  692. 
action  to  redeem,  i  603. 

who  may  sustain,  692-93. 
time  given  in  foreclosure,  693. 

MOTION— 

defined,  {117. 

to  compel  election,  67. 

to  substitute  lost  papers,  145. 

to  strike  reply  from  files,  i  92. 

remedy  for  formal  defects,  {117. 

several  objects  may  be  combined,  i  117. 

when  filed  to  petition  defendant  not  in  default,  { 117 

aa  to  jurisdiction,  i  118. 

to  dismiss  for  want  of,  225-26. 
to  quash  summons,  226. 
when  waiver  of  jurisdiction,  226. 
form  of,  to  quash  summons  and  to  dismiss,  1 119. 
should  be  specific,  2  120. 
to  strike  out,  i  121. 

discretionary,  227. 

evidential  facts  or  arguments,  227. 

what  may  be  stricken  out,  227. 

reply,  227. 

new  matter  in  amended  pleading,  227. 

frivolous  answer,  228. 

form  of,  228. 
to  strike  from  files,  {122. 

what  subject  to,  228. 

must  be  confined  to  matters  of  form,  228. 

pleading  not  filed  within  rule,  228. 
to  make  definite  and  certain,  {  123. 

will  reach  what  matters,  229. 
security  for  costs,  230. 
notice  of  filing,  {  125. 

rules  as  to,  230. 
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MOTION  ^continued)— 

to  vacate  injunction,  2  683.    See  Injunction. 
right  to  file,  waived  how,  {  125a. 

liUNICIPAL  CORPORATION    (see  Ab8B88ment8;    Villages  and  Ham- 
LBTs;  Changs  of  Gbade;  City  Solicitob)— 
constitntional  and  statutory  provisionB  as  to,  936. 
divisions  and  classes,  936. 
classes  and  grades,  937. 

advancement  of,  943-4. 
annexation  of  territory  to,  942. 

enlargement  of  territorial  area  of,  942. 

proceeding  same  as  in  organization  of  villages,  942.    See  Villaobb 
AND  Hamlets. 
corporate  capacity  to  be  averred,  944. 
grade  and  class  to  be  averred,  944. 

judicial  notice  taken  of,  944. 
unconstitutional  laws  relating  to,  how  questioned,  944. 

averments  as  to,  945-46. 

by  quo  warranto^  946.    See  Quo  Wabranto. 

acts  of  boards  or  officers  under,  946. 

ousting  officers,  946. 

annexation  of  territory,  946-47. 

by  mandamuBf  950-51. 

by  injunction  when  private  right  intervenes,  949. 

against  city  clerk  to  prevent  certification  of  ordinance,  960i 
restraining -assessment  levied  under,  960. 
restraining  improvement,  950. 

by  action  on  contract,  951. 

by  action  on  assessment,  951. 
liabihty  in  damages,  {  815. 

not  liable  for  negligent  acts  of  officers  and  agents  when,962. 
.  *     fire  department,  952. 

destruction  by  mob,  952. 

firing  cannon  in  street,  952. 
when  liable  in  damages,  }  860. 

violation  of  contracts,  952. 

invasion  of  private  property,  952. 

for  failure  to  keep  street  in  repair,  958. 

for  injury  from  obstruction  of  street,  954. 
essential  averments,  955,  n. 

from  chang[e  of  grade,  955.    See  Change  of  Grade. 

form  of  petition  for  damages  for  change  of  grade,  i  867. 
inquiry  by,  into  dama^  to  private  property  from  improvement,  958. 

plansand  specifications  for  improvement,  958. 

notice  to  propertv  owner  of  improvement,  958. 

filing  claims  lor  damages,  959. 

written  application  to  court  for  jury,  959. 

nature  of  proceedings  in  court,  959. 

form  of  petition  to  assess  comj>en8ation,  {  869. 
injunction  to  restrain  misapplication  of  funds  of,  960. 

or  the  execution  or  penormance  of  illegal  contract,  960. 

brought  by  city  solicitor,  960. 

aeainst  whom  brought,  960. 

wnen  solicitor  fails  to  bring  suit,  961. 
levying  assessments  by,  3  872.    See  Assessments. 
action  upon  contract  by,  967. 

averment  of  adoption  of  resolution,  967. 

for  expenditure  of  money,  967. 

certificate  as  to  money  in  treasury,  967. 
form  of  application  to  assess  compensation  in  condemnation  proceed- 
ings, i  877. 
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N. 

NAME  OF  COURT  AND  COUNTY— 
petition  must  contain,  i  46a. 
mistake  in,  effect,  i  46a. 

NAME  OF  PLEADING— 

not  necessarily  controllinf^,  96,  240. 

NAMES  (see  Pabtnebship) — 
of  parties  to  suit,  i  46c. 
how  designated, }  46c. 

full  cnristian  and  surname  should  be  given,  §  46c. 
remedy  for  defect  in,  I  46c. 
initials,  i  46d. 
when  iffuorant  of,  }  46c. 
generafly  known  by,  ?  46/. 
words  "  and  others,"  ?  46/". 

names  of  parties  in  their  representative  capacity,  |  462. 
of  pleading  not  controlling,  240. 

NECESSARIES  (see  Infant)— 
liability  of  infant  for,  759. 

NEGATIVE  PREGNANT— 
defined,  i  73. 
denial  of  value,  177. 

of  payment,  177. 
objection  to,  how  made,  177-78. 

may  be  by  motion,  177-78. 

NEGLIGENCE   GENERALLY    (see    Assumption   of  Risk;    Dbfectiyi 
Machinery  and  Appliances;    Contributoby  Nbgliokncb;   Nequ- 
OBNCE   OF    Master;    Carrier   of    Passenger;    Coxmon   Carrier; 
Animals;  Fellow-servants) — 
actionable  negli^nce  defined,  |  914. 
person  performing  lawful  act  liable  when,  1017. 
negligence  of  plaintiff,  will  not  preclude  recovery,  when,  1017. 
in  transmission  of  message,  1017. 
agricultural  society  liable  when,  1017. 
doctrine  of  imputed,  1018. 

liability  of  owner  of  building  for  injury  from  ice  and  snow  to  one  on 
street,  1022,  n. 
for  nuisance  on  premises,  1022,  n. 
liability  of  land-owner  for  unsafe  condition  of  premises,  1024,  n. 
for  excavations  in  footway,  1024,  n. 
for  excavations  in  sidewalks  for  coal  vaults,  1023,  n. 
liability  for,  to  one  rescuing  another  from  danger,  1032,  n. 
the  term  '*  general  allegation  of  negligence  "  ducussed,  §  916. 

confiict  of  opinion  on  the  propriety  of,  i  916. 
a  conclusion  of  law  or  fact,  i  916. 
how  pleaded,  i  916. 

facts  should  be  particularly  set  forth,  1019, 1020. 
"  general  allegation  of  negligence  "  characterises  facts,  1020. 
does  not  state  any  fact,  1020. 

subiect  to  motion  to  make  definite  and  certain,  1020. 
fatal  when,  1020,  n. 
good  only  against  demurrer,  1020,  n. 
averment  of  particular  act  furnishes  predicate  for  proof  of  ind* 

dental  facts,  1020. 
petition  containing  substantial  elements,  1020,  n. 
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NEGLIGENCE  GENERALLY  (continued)— 

acts  and  omissions  of  defendant  must  be  stated,  1021,  n. 
negligence  of  servants  should  be  definitely  alleged,  102L 
legal  duty  or  obligation  should  be  shown,  1021. 

the  facts  showing  same  essential,  1021. 
illustrations,  1021. 
defenses  to  actions  for,  }  932.     See  Contributory  Nbouoencb. 

denial  of  act  charged,  alleging  commission  by  third  person,  1040. 
fcfTM  of  petition  : 

against  lot-owner  for  injury  through  neglect  of  independent  con- 
tractor failing  to  cover  coal  vaults  in  sidewalk,  g  918. 
for  leaving  hole  uncovered  on  premises,  i  919. 
against  railroad  company  for  failure  to  furnish  suitable  platform 

for  boarding  car,  g  920. 
averment  as  to  suddenly  starting  train,  i  920. 
for  injuries  by  being  run  over  in  vehiclct  §  921. 
against  contractor  for  leaving  trench  in  street  open  and  unguarded, 

J  922. 
for  injury  to  person  about  to  take  passage  from  negligent  posting 

of  incorrect  notice  of  the  arrival  of  trains,  i  923. 
for  injury  to  passenger  by  failure  to  give  proper  time  to  alight, 

2  924. 
by  passenger  for  injury  sustained  by  being  compelled  to  pass  over 

another  train  in  boarding  train,  i  925. 
for  injury  while  attempting  to  rescue  another  from  danger,  ^  926. 
averment  as  to  unlawful  rate  of  speed  in  violation  of  ordinance, 

2926. 
averment  of  failure  to  blow  whistle  or  sound  bell  at  crossing,  2  926. 
by  passenger  for  injury  by  leaping  from  car,  i  927. 
by  express  messenger  against  railroad  company,  i  928. 
by  postal  clerk,  i  929. 

for  injury  while  crossing  tracks  in  approaching  depot,  2  930. 
for  iniury  to  person  in  vehicle  at  street  crossing  from  negligent 

backing  of  train,  2  931. 
fomM  of  antwer : 

by  railroad  company  averring  knowledge  of  movement  of  trains, 

2  933. 
setting  up  bad  health  of  plaintiff  prior  to  injury,  2  934. 

IffBGLIGENCE  CAUSING  DEATH  (see  Nbgliqbncb  Genbbally)  - 
statutory  remedy,  969-70. 

strictly  construed,  970. 
resulting  from  intoxication,  970. 
act  committed  outside  of  state,  970. 
action  may  be  sustained  when,  970. 
from  sale  of  poison,  970. 
action  for,  by  whom  prosecuted,  970. 

personal  representative,  970. 

existence  oi  persons  entitled  to  damages  issuable,  970. 

names  to  be  stated  in  petition,  971. 

ages  and  residence,  971. 

extent  of  dependence,  971. 

by  mother,  971. 

wnere  decedent  lives  short  time,  971. 

next  of  kin  includes  husband,  971. 

for  benefit  of  illegitimate  child,  971. 
damages  do  not  go  to  estate,  971. 
reference  to  statute  not  necessary  in  pleading,  972. 
all  essential  facts  to  be  stated,  972. 
action  for,  may  be  sustained  a^inst  county,  972. 

against  receiver  of  railroad,  972. 

against  municipal  corporation,  972. 
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NEGLIGENCE  CAUSING  DEATH  (continued)— 
damAffes  reaaltinff,  how  measored,  972. 
afiectionB  and  sentiment  excluded,  973. 
ability  of  decedent  to  earn,  973. 
prospective  damages,  973, 974. 
prooi  of  direct  and  actual  injury  not  essential,  973. 
nominal  damages,  973. 
contributory  negligence  of  beneficiaries,  i  880a. 
damages  how  aveired,  972,  973. 
injury  to  business  to  be  specially  alleged,  974. 
evidence  of  marriage  in  mitigation,  974. 
forms  of  petition : 

against  railroad  company  for  negli^iently  starting  train  —  causing 

death,  i  838. 
for  deaui  caused  by  locomotive  running  over  person  while  walk- 
ing along  street  and  across  track,  {  883. 
for  death  of  brakeman  caused  bv  defective  brakes,  {  884. 
for  death  of  section   hand,  while  fastening  rails  together,  by 

approaching  train,  i  885. 
for  death  of  passenger  caused  by  car  leaving  track,  {  886. 
for  death  of  brakeman  caused  by  open  switch  and  failure  to  place 

lights,  i  887. 
for  death  of  brakeman  caused  by  backing  cars  on  him  while 

detaching  cars,  {  888. 
for  death  of  passenger  by  falling  from  train  through  failure  to 

rlace  light  on  car  platform— being  run  over  by  another  train, 
889. 
for  death  caused  by  train  running  into  vehicle  at  crossing,  I  890. 
for  death  of  employee  (car  inspector)  caused  bv  open  switch,  {  891. 
for  death  from  drowniu]^  from  steam  railway  feny-boat,  {  892. 
against  druggist  for  negligent  sale  of  poison  cansmg  death,  }  893. 
forms  of  ansvoer : 

by  railroad  company  that  switch  was  left  open  by  unknown  per- 
son, i  894. 
bv  averment  of  contributory  negligence,  I  894. 
of  general  denial  by  company,  i  894. 

HEGLIGENOE  CAUSING  INJURY  TO  PROPERTY— 
averments  in  actions  for,  §^935,  915,  916,  932. 
from  fire  from  locomotive,  1042.  • 

from  mill,  1042. 

intervening  causes  as  defense,  1042. 
fire  escaping  to  neighbor's  premises,  1043,  n. 
liability  of  natural  gas  company  for  escaping  gas,  1044,  n. 
forms  of  petition : 

for  nedigently  setting  fire  to  woodland  so  that  it  spreads  upon 

neignbor's  farm,  {  936. 
for  negligently  permitting  natural  gas' to  escape,  i  937. 
for  negligent  excavations  near  building.  {  938. 
against  owner  of  vehicle  for  negligently  driving  against  another 

vehicle,  ?  939. 
for  failure  to  protest  bill  of  exchan^,  2  940. 
against  railroad  company  for  collision  with  horse  and  wagon  at 
street  crossing,  i  941. 

I7BGLIGENCE  OF  MASTER  (see  Assumption  op  Risk;  Contributory 
Nbgliqenxe;     Defective    Machinery    and    Appuancbs;    Frllow- 
Servants;    Negligence  Generally;    Neouokncb  Causing  Dsath; 
Railroad  Company;   Master  and  Servant.) — 
duty  of  master  to  servant,  ^  896. 

safe  and  suitable  machinery  to  be  supplied,  988. 
reasonable  protection  only  required,  988. 
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NEGLIGENCE  OF  MASTER  (continaed)— 

in  the  selection  of  fellow-servants,  088,  990, 1000,  n. 
knowledge  of  inadequate  force,  1000,  n. 

guarding  employees  in  repairing  tracks,  988. 

as  to  improved  equipments  and  new  devices,  988. 

shifting  duty,  988. 
responsibility  for  acts  of  servant,  988-89. 
actions  for,  by  servant,  988. 

averment  of  relationship,  988. 

averment  when  injury  caused  by  act  ot  servant,  988. 

negativing  relationship  of  fellow-servants,  988. 

liability  for  injury  in  another  state,  988. 

lor  injury  of  minor  son  of  employee  called  to  assist,  988-89. 

for  injury  to  brakeman  in  collision,  989. 

for  inpry  to  hand  in  charge  of  foreman,  990. 

contnbutinjg  to,  990. 
ftapomdeai  superior^  when  not  applicable,  {  899. 

when  servant  en^^aged  in  independent  employment,  991. 

when  master  retains  control  over  mode  of  performance  of  work,  991. 

where  work  authorized  necessarily^  produces  injury,  991 

where  injury  could  have  been  anticipated,  991. 
liability  of  mine  owner  for  want  of  proper  supports,  991. 
assumption  of  risk  by  servant,  988,  991.    See  Assumption  op  Risk. 

averment  as  to  want  of  knowledge,  991,  992. 

alle^^tion  as  to  non-assumption,  992. 

continuing  in  service  with  Knowledge,  992. 

communication  of  danger  to  master,  992. 

knowledge  of  regulations  992,  n.,  993,  n. 
of  dangjerous  machinery,  992,  n. 
of  contmued  neglig;ence  of  fellow-servant,  993,  n. 
essential  averments  in  petition,  992. 

violation  of  masters  duty,  992. 

performance  of  duties  by  servant,  992. 

Ignorance  of  danger,  992-93. 

allegations  as  to  defective   machinery,  i  901.      See    Dkfjbutiv 

^CHINERY  AND  ApPUANCSS. 

injury  caused  by  violation  of  instructions,  998. 

duty  as  to  furnishing  employees,  1000,  n. 

knowledge  of  inadequate  force,  1000,  n. 

negligence  of  superior  servant  should  be  shown,  1001,  n.,  1005,  n. 

duty  of  company  as  to  rules,  1015,  n. 

forms  qfvetiUon : 

by  nreman  for  injury  sustained  while  coupling  cars  under  orders^ 
of  superior  servant,  which  was  no  part  of  his  employment,  i  902.\ 
for  injury  from  explosion  of  boiler  of  locomotive,  {903. 
by  switchman  and  car-coupler  for  injury  while  coupling  cars,  i  904. 
by  workman  in  charge  of  foreman  for  injury  while  unloading  cars, 
caused  by  negligence  in  failing  to  furnish  proper  tools  and  ap- 
pliances, }  905. 
petition  by  engineer  for  negligence  of  conductor  in  causing  col- 
lision, §  906. 
averment  as  to  knowledge  of  schedule  of  trains,  {  906. 
by  employee  of  manufactory  against  railroad  company  for  injurv 
from  negligent  backing  of  cars  against  cars  standing  on  track 
of  manufactory  under  which  plaintiff  was  at  work,  {  907. 
by  brakeman  for  injury  sustained  by  derailment,  i  908. 
form  of  averment  as  to  defectively  constructed  trestle,  i  908. 
by  employee  against  company  for  personal  injury  resulting  from 

collision,  g  909. 
by  engineer  for  injury  from  collision  by  jumping  from  train,  S  910. 
averment  as  to  negligence  of  train-dispatcher,  g  910. 
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NEGLIGENCE  OF  MASTER  (continued)— 
fovjM  of  peHlion  (continued) : 

by  employee  against  employer  for  injury  caused  while  blasting 

furnace,  §911. 
by  employee  for  injury  from  explosion  of  boiler— defective  con- 
struction, i  912. 
form  of  answer  of  company  that  employee  was  injured  by  his  own 

negligence  in  disobeying  rules,  1 913. 
special  averment  of  damages,  J}  910,  911. 
special  averment  of  want  of  knowledge,  996. 

NEGOTIABLE  INSTRUMENTS  (see  Bills  and  Notes) 

NEWLY-DISOOVERED  EVIDENCE  (see  Nbw  Trial). 

NEW  MATTER  (see  Reply)— 
defined  and  explained,  }  183. 
payment  when,  J  75-1. 
contributory  negligence  when,  §  75-2. 

NEW  PARTIES— 

may  be  made  by  amendment  on  appeal  when,  ^  1234A 

NEW  TRIAL— 
defined,  g  1250. 
motion  for,  essential  to  review  evidence,  1 1241. 

in  finding  of  fact  made,  1326. 
purpose  of,  1332-33. 

error  can  not  be  prosecuted  without  motion  fur,  1333. 
not  granted  upon  technical  grounds,  1333. 
order  granting,  not  reviewable,  1333. 
motion  for,  wnen  necessary,  i  1251. 
for  irregularity,  §  1252. 

must  have  affected  judgment,  1334. 

illustrations,  1334-35. 
for  misconduct  of  jury  or  prevailing  party,  1 1253. 

separation  of  jurors,  1335 

disclosures  by  jurors,  1335. 

treating  jurors,  1335. 

officers  talking  to  jury,  1335. 

counsel  reading  matter  not  in  evidence,  1336. 

attempt  to  corrupt,  1336. 

refusal  to  testify.  1336. 

impeaching  verdict  of  jury,  1336. 
by  their  own  affidavits,  1336. 
for  accident  or  surprise,  1 1254. 

discretionary  with  court,  1336. 

what  applicant  must  show,  1337. 

error  or  neglect  of  counsel,  1337. 

various  illustrations,  1337. 
for  excessive  damages,  1 1255. 

must  evince  prejudice  or  corruption,  1338. 

granted  upon  condition  of  remitiiiuT,  1338. 
for  error  in  assessment  of  recovery,  1 1256. 
when  judgment  or  verdict  contrary  to  evidence  and  law,  $  1257. 

rules  to  be  observed,  1338-39. 
for  newlyndiscovered  evidence,  1 1258. 

discretionary,  1339. 

time  within  which  motion  mlay  be  made,  1339. 

vigilance  rec^^uired,  1339. 

rules  governing  motions,  1339-40. 

affidavits  should  be  filed,  1340. 

bill  of  exceptions  should  contain  new  evidence,  1340. 
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NEW  TRIAL  (continued)— 
for  errors  of  law,  §  1259. 
form  of  motion  for,  i  1260. 
not  ^;ranted  for  smallness  of  verdict,  §  1261. 
application  for,  by  motion,  i  1262. 
sustained  by  afSdavits,  1341. 
may  be  made  by  both  parties,  1341. 
causes  for,  must  be  enumerated,  1342. 
refusal  of,  when  no  reasons  assigned,  1341. 
must  be  made  when,  i  1263. 

for  newly-discovered  evidence,  1342. 
after  term,  i  1264. 

made  by  petition,  1342-45. 

may  be  tested  by  demurrer,  1345. 

NON-RESIDENT  (see  Attachment)— 
action  against,  where  brought,  }  41. 
where  all  defendants  are,  91. 
where  both  plaintiff  and  defendant  are,  91. 
wife  of,  can  not  intervene  in  attachment,  346. 

NONSUIT  (see  Error  ;  Bills  of  Exception). 

NOTICE— 

bona  fide  purchaser  must  deny,  1142,  n. 

•NUISANCE  (see  Injunction)— 
defined,  i  942. 

action  for,  abates  on  death,  1047-48. 
remedies  for,  1048. 
action  for  damages,  1048. 

special  damap^es  for  public,  1048,  n. 

several  in  Junes,  damages  caused  by  each,  1048. 

damages  presumed  when,  1048. 
)  averments  as  to  act  innocent  in  itself,  1048. 

all  facts  to  be  alleged,  1048. 

negligence  need  not  be  charged,  1048,  n. 

owner  of  property,  not  in  possession,  1048. 

actual  damages  recoverable  by  whom,  1048-49. 
!  liability  of  owner  placing  upon,  1049. 

suffering,  to  be  created  oy  another,  1049. 

for  diversion  of  water,  1049-50. 

changing  course  of  stream  or  surface  water,  1050-^L 

interference  with  percolating  waters,  1050. 

drawing  off  water  by  digging  well,  1050. 

flowing  back  waters  by  dam,  1050. 

discharge  of  fireworks  in  streets,  1051. 

when  affecting  health,  1052. 

from  stock-yard,  1053,  n. 
remedy  in  equity,  2  949. 

establishing  right  at  law,  1053. 

by  prevention  of,  1053. 

may  be  pursued  when,  1053. 

by  private  person,  1053-54. 

for  excluding  light  and  air,  1054. 

placing  high  screens  close  to  window,  1054. 

obstruction  of  navigable  river,  1054. 

construction  of  cemetery  near  dwelling,  1054. 

use  of  street  as  coach-stand,  1054. 

generating  noxious  vapors  and  smoke,  1054. 

joinder  of  several  persons  injured  by,  1054. 
Injunction  and  damages  joined,  1055, 1056,  n. 


1600  INDEX. 

References  are  to  pages  unless  otherwise  indicated. 

NUISANCE  (continued)— 
defenaee  to  action  for, }  952. 

prescription,  1057. 
foTTM  ofvetttion: 

for  oamages  for  operating  tannery,  ^  944. 

for  damages  for  keeping  of  stock-yards,  {  945. 

for  obstructinff  right  orway,  {  947. 

for  removal  of  party- wall,  }  946. 

for  projection  of  building  over  land  of  another,  {  948. 

to  enjoin  discharge  of  sur^e-water  upon  land  of  another,  and  for 

damages,  i  950. 
alleg[ation8  charging  that  brewery  is  a  private  nuisance,  prayer  for 
injunction,  and  special  injury  to  individual,  i  951. 

o. 

OBLIQATI0N8- 

parties  to  actions  on  contractual,  i  14a. 

parties  to  actions  upon  joint,  joint  or  several,  50,  52. 

judgment  may  oe  rendered  for  or  against  one  or  more,  etc.-,  50. 
ex  deliclOf  i  146. 
death  of  one  joint  maker,  i  15&. 

OOCITPYING  CLAIMANT— 

allowed  for  improvement,  i  1055. 

before  eviction,  1144. 

may  claim  when,  1144-45. 

defense  to  ejectment  not  essential,  1145. 

purchaser  with  knowledge  not  entitled,  1145. 

purchaser  from  judgment  debtor,  1145. 

who  are  not  entitled,  1145. 

effect  of  notice,  1145. 

question  tried  to  jury,  1144,  n. 

election  to  receive  limd,  1144. 

effect  of  fraud,  1144. 
form  of  pleading  by,  i  1056. 

OFFICERS,  SUITS  BY  (see  Parties)— 
names  in  suit  by>  i  46m. 
may  sue  as  provided  by  law,  2  10. 

commissioners,  47. 

on  bond  of  treasurer,  48. 
for  money  due  counter,  48. 
for  expense  on  repairing  bridge,  48. 
not  necessary  parties  in  action  on  recognizance,  48. 
not  liable  in  damages  in  corporate  capacity,  48. 
nor  personally  liable,  48. 
negligence  of,  48. 
master  commissioner,  suit  by,  48. 
township  trustees  may  sue  for  statutory  penalty,  48. 

or  for  use  of  township  lands,  48. 
sheriff  may  sue  surety  on  replevin  bond,  48. 

or  for  conversion  of  attached  property,  48. 

for  price  of  property  sold  at  judicial  sale,  48. 
suit  by  township  clerk,  48. 
discretion  of,  not  controlled  by  mandamui^  901. 
to  compel,  to  make  particular  decision,  901. 

ORDINARY  AND  CONCISE  LANGUAGE— 
means  what,  §  56-1. 
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OWNERSHIP  (see  Titlb)— 
allegstion  of,  119, 150. 

imp&ed  on  bills  and  notes,  153,  412,  421,  422. 
denial  of,  416. 
in  conyereion,  563, 565. 
allegation  of,  564. 

to  l^  averred  in  forecloanre,  688.  i 

in  suit  on  fire  insurance,  794.  ' 

in  action  for  rescission,  1184. 
averment  of,  in  trespass,  1259. 
in  replevin,  1169. 

p. 

PARTIES  (see  AssiONSs;  Offickbs;  Insanb  Psbsoms)— 
how  designated,  17. 

changes  and  distinctive  features  of  the  code,  i  8a. 
action  brought  by  real  party  in  interest,  {  86. 

this  was  the  equity  rule,  i  86. 

real  party  in  interest  defined,  i  Sb. 

language  of  code  mandatory,  2  85. 

defense  that  real  party  in  interest  does  not  sue,  S  86. 

collateral  holder,  etc.,  41. 

one  for  whose  benefit  promise  is  made,  41. 

grantee  assuming  mortgage,  41. 

assi^ees,  i  8c. 

instruments  assignable,  i  8e. 

right  of  setoff,  counter-claim  and  defense  not  impaired  by  aa« 
signment,  i  8d. 
plaintiff  in  action  on  bonds,  2  Se. 

upon  official  bonds,  state  and  municipal,  44. 
classes  of,  44,  45. 
trustee  of  an  express  trust,  i  9. 

defined,  i  9. 

classes  of,  {  9. 

code  enlarged  its  sense,  i  9. 

includes  beneficiary  of  contract,  1 9. 
even  of  verbal,  2  9. 

commissioners  of  county,  2  10. 

master  commissioner,  i  10. 

township  trustees,  48. 

sheriff,  township  clerk,  etc.,  48. 
husband  and  wife,  when  wife  may  defend,  2  11. 
wife,  as  a  party,  2  H* 
insane  person,  defense  of,  2  H* 
infants.  2  H-    See  Infant. 

defense  of,  49. 

ffuardian  ad  lUem.  49. 
joinder  of,  plaintiff,  2  13. 

right  depends  upon  nature  of  obligation,  49. 

jomt,  joint  or  several  obligations,  49,  50. 
for  injury  to  property,  50. 
joinder  of  defendants,  2  14. 
necessary  and  proper,  214. 
kinds  of  obligations,  contractual,  2  14a. 
in  actions  ex  delicto,  2  14&. 

against  joint  tort  feasors,  2  146. 
one  suing  for  all,  2 15. 

how  a  question  is  one  of  common  interest,  54. 

illustrative  cases,  2  I5a. 

rule  that  all  must  be  joined  departed  from,  when,  2  15a. 

rule  when  parties  divided  into  classes,  2  15a. 
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PARTIES  (continued)— 

in  action  against  partnership,  §  15c. 
transfer  of  interest  pending  suit,  g  15e. 

substitution  of  new  party,  56. 
ordering  parties  brought  in,  ^6. 

may  be  done  when,  56. 

when  it  is  a  judicial  duty,  56. 

when  it  can  not  be  done  against  the  will  of  plaintiff,  66. 
person  claiminfi:  an  interest  in  property  made  party,  57. 
misjoinder  of,  i  17. 

remedy  is  demurrer,  57. 
must  be  special,  57. 

raised  by  answer  when,  57. 

when  waived,  57. 
names  of,  in  petition,  97. 
demurrer  for  misjoinder  of,  i  98. 
defect  of,  meaning,  }  99. 
demurrer  for  non-ioinder,  214. 
for  defect  of,  should  be  specific,  214. 
one  of  two  joint  obligors,  214. 

personal  representative  not  joinable  ^vith  surviving  partner,  214. 
'    to  actions  on  bills  and  notes,  §  295. 

by  real  party  in  interest,  410. 

makers  and  indorsers  may  be  joined,  410. 

holder  of  as  collateral,  410. 

holder  for  collection,  410-11. 

indorsee  against  indorserp.  411. 

agent  having  possession,  411. 

person  holding  in  trust,  411. 

by  president  of  bank,  411. 

gavee  guarantying  payment,  411. 
older  of  unaccepted  check,  411. 

principal  and  agent,  411-12. 
in  actions  on  bonds,  }346. 

real  party  in  interest,  451. 

any  one  who  is  injured,  451. 

or  entitled  to  benefit  of  security,  451. 

the  state,  451. 

code  provision,  451. 

legatees,  451-2. 

persons  having  interest  in  attachment  bond,  452. 

county  commissioners,  452. 

personal  representatives,  452. 

attachment  bonds,  467. 

sheriff  on  replevin  bond,  486,  n. 
in  action  for  contribution,  g  456. 

all  liable  to  contribute,  554. 

personal  representatives,  554. 

insolvent  principal  or  coHsurety,  554. 

sureties  paying  debt  jointly,  554. 

surety  on  official  bond,  554. 

devisee  and  executor  may  be  joined,  554. 

surety  against  co-surety  to  establish  trust,  554. 
to  action  for  conversion,  §  463. 

administrator  for  property  converted  during  life  of  decedent,  562^ 
563,  n. 

debtor  sending  money  to  creditor  by  express,  562. 

by  one  having  possession  under  bill  of  lading,  563. 

by  consignor  for  nonndelivery  of  property,  563. 

by  lessee  in  possession,  563. 
to  actions  on  covenant-s  in  clet*ds,  I  475. 
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PARTIES  (continued)— 

heir,  asflignee  or  grantee  on  those  running  with  the  land,  675. 

personal  representative,  when  proper  party,  575-76. 

on  covenants  de visible,  576. 

assignee  of  reversion,  576. 

person  to  whom  conveyance  made  in  covenants  of  seizin,  warranty 

and  against  incumbrances,  576. 
ri^ht  to  make  those  claiming  adverse  interest,  576. 
to  action  to  foreclose  mortgage,  1^570. 
plaintiffs  only  projjer,  650. 
ordering,  brought  in,  650. 
real  party  in  interest,  650. 
pledgee,  650,  651. 
all  interested  persons,  650,  651. 
when  lienholders  are  numerous,  651. 

administrator,  651. 

attaching  creditor,  651. 

several  holders  of  notes,  651. 

junior  mortgagee,  651. 

owner,  when  mortgage  pledged,  651. 

truHtee,  652. 

beneficiaries,  652. 
defendants : 

all  having  claims,  652. 

mortgagor,  652. 

minors,  652. 

widow,  652. 

wife,  652^3. 

heirs  and  devisees,  653. 

beneficiaries,  653. 

administrator,  653. 

mortgagor  after  conveyance,  653-54. 

mortgagee  after  assignment  of  mortgage,  654. 

junior  mortgagee,  654. 

lienholders,  654. 

material-men,  654. 

holder  of  judgment  lien  acquired  pendente  lite,  654. 

tenants  in  common,  654-55. 

'purchaser  assuming  payment,  655. 

fieveral  purchasers,  655. 

persons  claiming  under  judicial  sale,  655. 
to  actions  for  fraud,  §  604. 

those  not  partif^s  to  instrument,  694. 
corporation.  694. 

trustee  for  traud  on  cestui  que  trust,  694. 
person  defrauded,  695. 
wife  joining  deed  with  husband,  695. 
joint  purchasers.  695. 

those  having  neither  legal  nor  beneficial  interest,  695. 
to  actions  to  set  aside  fraudulent  conveyances,  i  621 . 
creditor  has  the  right  by  statute,  712. 
execution  debtor,  712. 
vendor  and  vendee,  712. 

judgment  creditor  of  insolvent  corporation,  713. 
to  action  for  gaming,  }  633. 
any  one  losing  money,  726. 
or  dependent  upon  loser  for  support,  726. 
third  person,  726. 
joining  owner  of  building,  726. 
assignee  of  right,  726. 
partner,  726. 
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PAKTIES  (continued)— 

to  action  on  guaranty,  i  641 . 

when  guarantor  becomes  original  contractor,  732. 
guarantor  joined  with  maker  of  note,  732^ 
guarantor  of  subscription,  732. 
assignee  of  guaranty,  732. 
to  action  on  life  insurance  policy,  2  717. 
by  administrator  when,  i  717. 
rescission  by  one  not  a  party  to,  2  717. 
to  action  for  sale  of  Intoxicating  liquor,  J  729. 

husband,  wife,  child,  parent,  guardian,  etc.,  may  sustain,  831. 
child  bom  after  death  of  father,  832. 
against  owner  of  i>remises,  831. 
any  one  contributing  to  cause  intoxication  liable^  833. 
mother  of  adult  son,  833. 
to  action  on  lien, }  770. 

assignee  may  maintain,  872. 
to  foreclose,  872. 
contractors,  872. 

subsequent  purchaser  or  incumbrancer,  872. 
prior  iienholder,  872. 
to  partition,  2  954. 

tenants  in  common  and  coparceners,  1050. 
tenant  for  life,  1059. 
person  having  ri^ht  of  entry,  1059. 
owner  of  fee  subject  to  executory  devise,  1059. 
guardian,  1059, 1060. 
person  owning  moiety,  luod. 
reversioner  and  remainder-man,  1059. 
railroad  company,  1059. 
members  of  unincorporated  company,  1059. 
person  not  having  j^ossession,  1059. 
one  owing  interest  in  land  syndicate,  1060. 
all  interested  should  be  made,  1060, 1062. 
wife  of  tenant  in  common,  1060. 
personal  representative,  1060. 
religious  societies,  1062. 
to  action  by  partnership,  1069. 
dormant  partner,  1069,  n. 
action  to  quiet  title,  i  1039. 

by  one  in  possession  by  himself  or  tenant,  1028. 
by  tenant  in  common  asAinst  co-tenant,  1029. 
by  judgment  creditor,  1029. 
by  executor,  1029. 
1  vendee  of  judgment  debtor,  1029. 

by  mortgagee  when,  1029. 
person  holding  equitable  title  as  defendant,  1 133. 
to  action  for  recovery  of  possession  of  realty,  2  1044. 
parties  plainUl^: 

tenants  m  common,  1134. 
joinder  of,  1134. 

by  reversioner,  1134 

by  pretermitted  heirs,  1134. 

by  personal  representative,  1184. 

by  county,  1134. 

by  trustee,  1134. 

husband,  1134-35. 

mortgagee  can  not  sustain,  1135 

nor  one  holding  title  under  contract,  1135. 

nor  trustees  of  religious  society,  1135. 

joinder  of  party  not  having  title,  1135 

parties  having  nostile  title,  1135. 
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PARTIES  (continued)— 
defendants: 

against  oocapant  onlyi  1135. 

person  claiming  title  of  tenant,  11S6. 

loinder  of  occupants  of  different  parts,  1135. 

landlord  and  defendant  proper,  1135. 

nominal,  may  be  made  co-plaintiff,  1135, 1136. 

intervention  by  one  asserting  paramount  title,  1136. 

any  one  claiming  interest  may  be  made,  1136. 
to  suit  for  reformation,  i  1094. 

when  to  correct  description  running  through  several  deeds,  1177. 
by  grantee  in  his  own  title,  1177. 
recorder  not  proper,  1177. 
against  innocent  purchaser,  1177. 

judgment  creditor  is  not,  1178. 
husband  and  wife,  1178. 
to  gait  for  rescission  and  cancellation,  i  1100. 
all  whose  rights  affected,  1183. 
to  set  aside  sheriff's  deed,  1188. 
all  grantees  whose  title  assailed,  1183. 
fraudulent  grantor,  when  not  proper,  1183. 
vendee  and  vendor,  1 183. 
to  suit  for  specific  performance,  {  1133. 
confined  to  immediate,  1212. 

exceptions,  1212. 
one  holding  under  contract  of  purchase,  1212. 
assignee  of  vendor,  1212. 
creditors  of  vendee,  1212. 
personal  representative,  1212. 
heirs,  1212-13. 
wife,  1213. 

trustee  holding  bare  le^l  title,  1213. 
a^nt  in  suit  against  principal,  1213. 
to  actions  on  trusts,  i  1190. 
to  action  for  waste,  2  1202. 

PABTIES  IN  ERROR— 

jurisdiction  not  acquired  when  a  defect  in,  i  1269. 

all  interested  should  be  made,  1353. 

when  one  is  plaintiff  and  others  cross-petitioners,  1353. 

when  judgment  against  one  of  two  joint  defendants,  1353. 

fdl  joint  defendants  must  be  made,  1353. 

omitted  party  may  be  added  by  amendment,  1347, 1353. 

supplying  omission  of  party,  2  1265y. 

e£fect  of  omission,  1353. 

failure  to  serve  in  trial  court,  1353. 

heirs  or  personal  representative  may  become,  1354. 

facts  showing  privity  should  be  alleged,  1354. 
want  of,  waived  wnen,  1354. 

PARTITION— 

a  civil  action,  i  953. 

proceeding  in  rem,  1058. 

statutory,  not  conclusive  of  equitable,  1058-59. 

venue  of,  1060. 

of  action  to  set  aside  decree  in,  1060. 
nature  of  title  to  be  alleged,  1060. 

of  defendant,  1060,  n. 

manner  of  derivation,  1061. 
limitation  to  action  for,  1061. 

averment  of  payment  ot  debts  to  avoid,  1061, 1063. 
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PARTITION  (continued)— 
controverting  title  in,  1061. 
premises  to  be  described  in  petition  for,  1062. 
interests  of  parties  to  be  averred,  1062. 
recovery  of  rents  and  profits,  1062. 
verification  of  petition  where  several  join,  1062. 
order  to  whom  directed,  1063. 
when  premises  not  capable  of  division,  1063. 
return  and  approval  of  order,  1063. 
unanimous  report  by  commissioners  not  essential,  1063. 
election  to  take  premises,  1063. 
amicable,  1064. 

Sarol,  1064. 
emurrer  to  petition  for,  1064. 
defendant  should  plead  interest,  1064. 
defendant  mav  controvert  title,  1064, 1065, 1067,  n. 
election  of  wiaow  to  be  endowed  out  of  proceeds,  1 966a. 
advancements  considered  in,  1065. 

must  be  pleaded,  1065. 
form: 

of  petition,  §  957. 

of  allegation  requiring  account  for  rents,  §  958. 

of  answer  setting  up  interest  and  joining  in  prayer,  §  958. 

of  answer  by  ^ardian,  ^  963. 

of  answer  setting  up  advancement,  S  964. 

of  answer  claiming  interest  under  will,  \  965. 

of  answer  and  cross-petition  claiming  title  under  contract  of  pur* 
chase  from  decedent,  1 966. 

PARTNERSHIP  (see  Fictitious  Partnerships;  Accounting)— 
accounting  between  partners,  287,  289. 
may  sue  by  firm  name,  1068. 
what  is  a  sufficient  allegation  of,  1068-69-70. 

must  be  in  body  of  petition,  1069. 

illustrations,  1069. 
liability  of  members,  1075. 
attachment  against  non-resident,  342. 
how  designated  at  common  law>  99,  }  96?. 

how  under  the  code,  100. 

how  pleaded  under  the  code,  100,  }  967. 

a  foreign  partnership  can  not  take  advantage  of  the  staiute,  100, 
J  967. 

domestic  partnership  may  be  sued  under  statute  and  by  individ- 
ual names,  100. 

must  be  a  legal,  to  sue  under  statute,  1070. 
suit  by,  1068-69. 

managping  partner,  1069. 

surviving  partner,  1069. 
actions  between  partners,  }  969. 

for  balance  on  accounting,  1070. 

for  breach  of,  1070. 

of  contribution  upon  paying  firm  debt,  1070,  n. 

for  services  rendered,  1070,  n, 

to  restrain  violation  of  contract  of,  1071. 

where  one  is  member  of  two  firms,  1071. 
action  against,  {  973. 

may  be  sued  how,  1073-74. 

domestic,  1074. 

foreign,  1074,1075. 

asainst  individual  adopting,  name.  1074. 

what  is  a  sufficient  allegation  of,  1074. 

attachment  against  non-resident,  1075. 
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PARTNERSHIP  (continued )- 

liability  for  fraadulent  representations  of  one  member  of,  1074. 

for  torts  of  employee,  1074-75. 
charging  special  as  general  partner,  1075. 
snit  against,  for  money  loaned  one  member  of,  1075. 
personal  representative  of  one  member  joined  with  survivor,  1075. 
suit  continued  against  survivor,  1075. 
amendment  substituting  individual  names,  1075. 
action  for  tort  not  within  scope  of,  1076. 
fiftilure  to  allege,  bow  taken  advantage  of,  1076. 

by  genenu  denial,  1076. 

techniosd  objections  disregarded,  1076. 
execution  of  note  by  member  without  authority,  1077. 
induced  to  enter  into,  by  fraud,  1077. 
objection  by  one  member  tbat  action  joint,  not  several,  1077. 

denial  of  equality  of  interest,  1077. 

claim  that  paper  was  accepted  for  individual  member,  1077. 

liability  of  acts  of  one  member  without  scope  of,  1077. 
suit  against,  where  members  reside  in  different  states,  1077. 
one  member  may  demur  while  the  other  answers,  1077. 
claim  of  individual  setoff  by  member  of,  1078. 

when  only  one  is  8ued,'l078. 
injunction  against  partner  engaging  in  competitive  business,  7<}6. 

fcfTM  of  petition : 

averment  of  partnership  as  plaintiff,  {  f)68. 

to  collect  amount  due  from  members  of— accounting  and  appoint- 
ment of  receiver,  {  970. 
for  dissolution  of,  and  accounting,  2  971. 

by  one  partner  for  recovery  of  amount  due  on  accounting,  i  972. 
averment  when  partnership  is  defendant,  i  974. 
by  judgment  creditor  to  subject  interest  of  one  member  to  pay- 
ment of  judgment  and  for  receiver,  i  975. 
fictitious  names  in,  2  46h. 

statute  requiring  names  to  be  disclosed  and  filed,  100. 
it  is  constitutional,  101. 

and  a  disabling  act,  101. 
must  be  complied  with  to  enable  them  to  sue,  101. 
averments  to  be  made  in  pleading,  102. 

PAYMENT  (see  Account;  Banks)— 
involuntary  when,  934. 

under  protest,  not,  1254-56. 

what  is  necessary  to  constitute,  1256. 
under  an  unconstitutional  law,  1256. 
when  new  matter — rule  discussed,  i  75-1. 
how  alleged,  189. 

PENDENCY  OP  ANOTHER  ACTION— 
between  same  parties,  how  remedied,  2  97. 
must  afford  same  relief,  212. 
in  one  state,  does  not  bar  action  in  another,  212. 

PEREMPTORY  WRIT  (see  Mandamus). 

PERSONAL   INJURY    (see    Nbqligencr    Generally;     Nrgligrncb    of 
Master;  Negligence  Causing  Death). 

PETITION— 

formal  requisites  of,  96-11 3.^ 

name  of  court  and  county,  i  46a. 
mistakes  in,  how  treated,  97. 
how  remedied,  97. 
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PETITION  (continued)— 

names  of  parties,  i  46b,    See  Names. 

in  caption,  97. 

how  set  forth,  97-98. 

remedy  for  defects  in,  97-98. 

initial  letters  may  be  used  when,  ^  46(f. 

when  party  ignorant  of,  g  46e. 

by  name  generally  known,  i  46/. 

partnership  name,  how  designated,  }  46^. 

fictitious  partnership— name,  ^  4(5/i. 

corporations — names— bow  designated,  i  46;. 

infant's  names,  how  designated,  g  46ik. 

in  their  representative  character,  i  46/. 

of  officers,  i  46m. 
the  inducement,  2  ^. 

the  facts  constituting  the  cause  of  action,  §  46o. 
signing  or  subscription,  i  46q. 
verification,  g§  46r,  46a.    See  Verification. 
statement  of  facts,  H  49-2,  60,  50a,  506,  51.    See  Facts. 
statement  of  evidence,  121. 
conclusions  of  law  should  not  be  pleaded,  122,  §  51.    See  Gonclctsions 

OF  Law. 
material  allegations  in,  122,  §  52.    See  Material  Allegations. 
pleading  statutes,  123,  i  53.    See  Judicial  Notice;  Statutes. 
presumptions  of  law  should  not  be  stated,  127,  i  55.  See  Presuicptions. 
redundant  and  irrelevant  matter  should  not  be  stated,  127,  f  56.    See 

Motions. 
attaching  copies,  133,  i  57.    See  Attaching  Copies. 
demand  for  relief,  }  4^.    See  Relief  ;  Prayer. 
pleading  by  copy,  i  58.    See  Pleading  by  Copy. 

PETITION  IN  ERROR  (see  Assignment  of  Error)— 
filed  to  reverse,  vacate  or  modify  judgment,  $  1270. 
filing  petition  in  error,  i  1265</. 
office  of,  1354. 

no  other  pleading  required,  1354. 
demurrer  can  not  be  filed  to,  1354. 
case  heard  upon  record,  1354. 
when  filed  as  of  right,  1355, 1356. 
when  leave  required,  1355, 1356. 
errors  to  be  specifically  assigned  in,  1355. 
order  made  by  trial  court  during  pendency  of,  1356. 
filing  second,  on  same  record,  1356. 
motion  for  leave  to  file,  }  1271. 

should  be  accompanied  by  brief,  1357. 

notice  of,  to  be  given,  1357. 

case  mav  be  disposed  of  on  merits,  1357. 
transcript  of  final  record,  or  original  papers  to  be  filed  with,  1362. 

will  not  be  dismissed  if  not  accompanied  by,  1362. 
or  bill  of  exceptions,  1363. 

remedy  when  not  filed,  1363. 

may  be  withdrawn  to  print,  1363. 

forms  of: 

petition  in  error  to  justice,  {  1272. 

petition  in  error  from  final  order  made  by  county  commissioners. 

1 1273. 
petition  in  error  to  court  of  common  pleas— filed  in  circuit  courts 

§  1274.  I 

petition  in  error  to  circuit  court— filed  m  supreme  court,  i  1275. 

PHYSICIAN  AND  SURGEON  (see  Malpractice). 
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PLEADING— 
defined,  9,  i  45. 

PLEADING  AND  PROCEDURE— 
embraces  what,  10. 
advantagea  of  knowledge  of,  12. 

PLEADINGS— 

what,  allowed.  1 46. 

oonstmction,  f  56-2. 

object  of,  128. 

character  of,  not  determined  by  name,  96, 128 

PLEADING  BY  CX)PY— 

accoontfl  and  instmments  for  unconditional  payment  of  money,  i  58. 
when  attached  become  part  of  petition,  2  58. 
when  this  method  may  be  adopted,  i  58. 
pleader  may  adopt  long  or  short  form,  2  58. 

PLEDGE  (see  Bailment). 

P08ITIVENE8S  (see  Motion)- 
in  pleading  required,  2  123. 

POSSESSION- 

in  replevin,  1164-65. 

manual,  in  replevin  not  eaaential,  1166. 

only,  essential  in  action  to  quiet  title,  1129-30. 

action  by  owner  of  property  not  in,  for  nuisance,  1048. 

PRAYER- 

for  relief,  46. 

no  part  of  petition,  106*7. 

remedy  -for  omission  of,  106. 

kinds  of,  106-7. 

when  nature  of  cause  is  doubtful,  prayer  will  solve  doubt,  106. 

when  inconsistent  with  cause  of  action,  107. 

when  plaintiff  entitled  to  some,  107. 

may  be  in  alternative,  107. 

for  injunction  and  personal  judgment,  107. 

regardless  of  prayer,  107. 

for  cancellation  and  general  relief,  106. 

legal  and  equitable  relief,  106. 

will  not  determine  character  of  action,  106. 

PRECIPE— 

in  foreclosure,  671. 

duty  of  counsel  as  to  summons,  671^  n, 

PRESUMPTIONS— 

of  law,  should  not  be  pleaded  ^  i  55. 
illustrations,  i  55. 

PRINCIPAL  AND  SURETY  (see  Surbtt)— 
contract,  how  construed,  i  978. 
judgment  against,  how  entered,  1084,  n« 
certification  of  suretyship  in,  1084,  n. 

PRIVATE  CORPORATION  (see  Foreign  Oorporation;   Stockholdbm, 
Unincorporated  Cohpant;  Changs  op  Namb)— 
mandamus  ezercisins  visitorial  power  over,  908.    See  ManoaIcus. 
to  compel  transfer  of  stock  in,  908. 
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PRIVATE  CORPORATION  (continued)— 
averment  of  corporate  capacity,  i  990. 

conflict  of  opinion  discussed,  i  990. 

courts  hold  it  not  essential,  1088. 

in  caption  sufficient,  1088r^. 

common-law  doctrine,  1087-89. 

does  not  state  cause  of  action  unless  madei  1089. 

how  made,  1089, 1091. 

rule  as  to  foreign,  1089.    See  Foreign  Corporation. 

rule  in  New  York,  1091. 

form  of,  §991. 
actions  by,  1092. 

must  be  broueht  in  the  name  of,  1092. 

when  in  hancb  of  receiver,  1092. 

to  cancel  wrongfully  issued  certificates  of  stock,  1092. 

averment  in  action  upon  contract,  106^. 

by  association  of  persons  attempting  to  organize,  1092. 

on  usurious  contract,  1092. 

executory  contract  for  purchase  of  stock,  1092. 
actions  against,  1092-93. 

by  pledgee  of  stock  for  refusal  to  transfer,  1092. 

while  in  the  hands  of  receiver,  1093, 1153. 
action  by  stockholder  on  behalf  of,  1094. 

general  rule,  1094. 

may  protect  rights  when  officers  fail,  1094. 

demand  upon  officers  to  be  made  when,  1094. 
what  muHt  be  stated  in  pleading,  1095. 

for  misappropriation  of  funds,  1095. 
personal  liability  of  directors,  1097,  1100,  n. 
compensation  of  directors,  1099,  n. 

can  not  fix  their  own,  1099,  ii. 
corporate  capacity  of,  questioned,  }  1005. 

inquiring  into  collaterally,  1104. 

when  purpose  of,  illegal,  1104. 

when  defendant  estopped  from  denying,  1104. 

by  general  denial,  1104. 
•  can  not  be  by  demurrer,  1104. 

should  be  by  answer,  1104. 

by  person  dealing  with,  1105. 
franchise  of,  may  be  questioned,  1104-5. 
injunction  a^nst,  763. 
plea  of  nul  tiel  corporation,  1105. 
corporate  existence  can  not  be  denied,  1105. 
questioning  authority  of  agents,  1105. 
may  avail  itself  of  acts  vUra  vires  when,  1105. 
collateral  inquiry  into  election  of  officers,  1105. 
may  be  dissolved  when,  §  1010. 

petition  for,  should  contain  what,  1107. 

suits  prosecuted  by,  after  dissolution,  1107. 

suits  against,  after,  1107. 

receiver  may  be  appointed,  1107-8. 

forms  of  petition  : 

against  incorporators,  as  partners,  §  993. 

by  stock  hoi  aer  against  directors  and  officers  for  official  miflcon« 

duct,  §  996. 
by  corporation  against  its  officers  for  negligence,  §  997. 
against  corporation  for  failure  to  transfer  stock,  {  1000. 
by  stockholder  for  recoveiy  of  dividends,  i  1001. 
for  dissolution,  9.  1011. 
for  change  of  name,  §  1013. 
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PRIVATE  CORPORATION  (continued)— 
fonM  of  antwer : 

setting  up  failure  of  foreign  corporation  to  comply  with  statute. 

J  1007. 
that  plaintiff  is  not  a  corporation,  }  1008. 
of  acta  vltra  vires,  {  1009. 

PRIVATE  STATUTE  (see  Judicial  Notice;  Statutes). 

PRIVITY— 

term  explained, }  65-1. 

facts  showing,  to  be  alleged,  1 65-1. 

kinds  of,  2  65-1. 

equity  may  grant  relief,  when  there  is  no,  i  65-1. 

PROCEEDINGS  IN  AID  OF  EXECUTION— 
nature  of  remedy,  2  1016. 

should  be  resorted  to  when,  1 1017. 
what  may  be  reached,  {[  1016. 

purcnase-money  due  vendor,  1111. 

unpaid  subscriptions,  1111-13. 

salaries  of  municipal  officers,  1111. 

mortgage  bonds,  1111. 

claims  on  realty,  1111-12. 

equities  against  county,  1112. 

money  of  partner,  1112. 

different  claims  in  one  bill,  1112. 

pension  money,  1112. 

money  due  upon  insurance  policy,  1112. 

term  "claim  "  means  what,  1112. 

unliquidated  damages,  1114,  n. 
the  petition,  2  1017. 

averment  as  to  execution,  1112-13. 

that  debtor  has  not  sufficient  property,  1112-13. 
when  debtor  has  other  property,  1113. 
subjection  of  interest  ot  mortgagor,  1113. 
lien  acquired  from  commencement,  1113. 
failure  to  obey  order  to  pay  money,  1113. 
defendant  can  not  set  up  fraud  against  judgment,  1114. 
errors  or  irregularities  m  originsl  judgment,  1114. 
can  not  be  predicated  upon  dormant  judgment,  1115. 
expenditures  by  heir  upon  land,  1115. 
summary  remedjr,  { 1021. 

order  requinng  debtor  to  appear  and  answer,  1115. 

required  to  answer  questions,  1115. 

transfer  of  property  prevented,  1115. 
fCTVM  cfpHUUm: 

of  creditor's  bill,  i  1018. 

by  judgment  creditor  against  equitable  assets,  1 1019. 

PROMISSORY  NOTE  (see  Biliji  and  Notes)— 
defenses  to  action  on,  192. 

denial  of  execution,  and  alternative  claim,  192-4. 

denial  of  execution  and  fraud,  192-3. 

want  of  consideration  and  false  representations,  193. 

PURCHASE-MONEY  (see  Real  Actions). 

Q. 


QUIETING  TITLE  (see  Parties)— 
action,  by  whom  brought,  i  1039. 
against  whom, }  1(»9. 
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QUIETING  TITLE  (continued)— 

adverse  claim  should  affect  present  possession,  1129. 
disputed  boundary  line  settled,  1129,  1133. 
afcainst  tax  sale  and  ditch  assessments,  1129. 
possession  only,  need  be  all^i^,  1129. 

the  usual  averment,  1130. 
may  be  brought  by  person  out  of  possession,  when,  1130-31. 
equitable  suit  may  be  brought,  1130. 

bv  one  not  in  possession,  1130. 
nakea  possession  sufficient,  1130,  n. 
what  should  be  alleged  as  to  adverse  interest,  1131. 

rule  in  equitable  suit,  llBl-^. 
defeuRes,  2  1041. 

ownership  may  be  denied,  1132. 

denial  of  lawful  possession  not  sufficient,  1132. 

estoppel  from  questioning  validity  of  deed,  1133. 

that  remedy  is  ejectment  raised  by  demurrer  or  answer,  1133. 

claiming  specific  title,  1133. 
form  of  petition,  i  104^. 

QUO  WARRANTO— 

is  u  civil  action,  16, 1116. 

for  usurpation  of  office,  2  1023. 

against  one  assuming  to  act  for  ward  having  no  existence,  1116-1 7. 

when  term  of  office  Has  expired,  1117. 

person  continuing  in  office  after  term,  1117. 
election  can  not  be  contested  in,  1117. 
power  of  executive  to  remove  officials  inquired  into,  1117. 
constitutionalitjT  of  law  under  which  office  held  determined,  1117,  946. 
legality  of  election  of  trustees  of  corporation,  1117. 
corporation  compelled  to  recognize  newly  elected  officers,  1117. 
title  of  trustees  of  religious  society  determined,  1117. 
office  can  not  be  abolished,  1117. 
usurpation  of  franchise,  1117,1118. 

when  affecting  private  interests,  1118. 

brought  a^nst  corporate  body,  1118. 

when  parties  are  numerous,  1118. 
against  persons  unlawfully  acting  as  corporation,  11  IS. 
foreign  insurance  company  acting  without  authority,  .118. 
against  corporations,  i  1026, 

forfeiture  by  non-user,  1118. 

determination  of  right  to  exercise  franchise,  ll*cr-19. 

when  combination  entered  into,  1119. 

engaging  in  unauthorized  business,  1119. 

neglect  or  abuse  of  franchise,  1119. 

ouster  of,  discretionary.  11 19. 

cause  of  forfeiture  set  up  in  reply^  1119. 

may  be  ousted  of  privileges  exercised  beyond  powers,  111^20. 

when  engag|ed  in  interstate  traffic,  1120. 

rights  of  third  parties  can  not  be  determined,  1120. 

when  privilege  nas  not  been  exercised  for  twenty  years,  1 120, 1126. 
can  not  be  adopted  to  recover  land,  1120. 
who  may  commence,  §  1027. 

supreme  court,  general  assembly  or  governor  may  direct,  1120. 

on  relation  of  individual,  1120-21. 
may  be  brought  where,  1121. 

when  relator  is  private  person,  1121. 
the  petition  in,  1121. 

for  usurpation  of  office,  1121. 

when  name  of  usurper  to  be  given,  112L 
pleadings  same  as  in  other  actions,  1121. 
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QUO  WARRANTO  (continued)— 

notice  required  when  brought  on  leave,  1122. 
when  summons  should  be  issued,  1122. 

constructive  service  may  be  had.  1122,  n. 
defendant  may  demur  or  answer,  1126. 

may  set  up  as  many  defenses  as  he  may  have,  1126. 

by  person  claiming  rieht  to  hold  office,  1126. 

to  charge  of  continued  usurpation,  1126. 
cause  for  forfeiture  may  be  set  up  in  reply,  1127. 
fortM  of  petition : 

formal  averments, }  1030. 

to  oust  foreign  insurance  company,  {  1031. 

to  test  rights  of  contesting  boards  by  members  on  refusal  of  proper 
officer,  i  1032. 

by  prosecuting  attorney,  for  usurpation  of  office,  }  1033. 

by  prosecuting  attorney  against  persons  assuming  to  act  as  corpo- 
ration, i 1034. 

to  forfeit  franchise.  }  1035. 

by  private  person  for  usurpation  of  office,  }  1036. 
formal  parts  of  answer,  i  1038. 

R. 

RAILROAD    COMPANY    (see    NaouoKifCB   Gembbally;     Nboliosngk 
Oausimo  Death;  Carrier  of  Passengers) — 
farmi: 

of  averment  for  neffligently  startinff  train,  I  882. 

of  allegation  of  deroctive  brakes,  2  884. 

of  averment  for  failure  to  place  light  at  switch,  S  887. 

averment  as  to  open  switch,  {  891. 

of  averment  of  collision,  H  009. 910. 
must  provide  safe  means  of  access  for  passengers,  1025,  n. 
duty  of  traveler  at  crossing,  1038,  n. 
relative  rights  of  traveler  and,  1038,  n. 
injury  from  fire  caused  by,  1041. 

REAL  ACTIONS  (see  Quieting  Title  ;  Recovery  op  Possession  ;  Occupt- 
ING  Claimant) — 
action  to  recover  purchase-monev,  }  1042. 

vendee  may  set  up  breach  of  covenant,  1133. 
must  show  eviction  to  defeat,  1133. 

form  of  petition  against  purchaser  of  realty  for  failure  to  complete 
purchase,  { 1043. 
petition  to  complete  contract  for  sale,  {  1057. 
by  survivor  of  one  of  two  parties,  1146. 
by  personal  representative,  1146. 
names  of  contracting  parties  should  be  given,  1 146. 
essential  averments  in,  1146. 
petition  to  sell  entailed  estates,  i  1058. 
essentials  of,  1147. 
parties  to,  1147. 
farms  of  petUian  : 

for  sale  of  real  estate  under  transcript  from  justice,  i  1059. 
against  city  for  recovery  of  value  of  real  estate  appropriated  with* 
out  maJcmg  compensation,  2 1060. 

REAL  PARTY  IN  INTEREST  (see  Parties ;  Assignee)— 
does  not  include  transferee  oi  note  by  delivery,  }  86. 
plaintifTin  replevin,  43. 
partner  holding  partnership  claim,  43. 


1614  INDEX. 

References  are  to  pag^es  unless  otherwise  indicated. 

BEAL  PARTY  IN  INTEREST  (continued)- 
defense  that  plaintiff  is  not,  40. 

can  not  be  raised  on  error,  40. 
right  of  set-off,  etc.,  not  impaired,  i  8d. 

Serson  holding  note  as  agent,  §  8c. 
oes  not  include  those  indirectly  benefited,  46. 
it  includes  a  corporate  body,  46. 

collector  of  a  claim,  46. 

loan  agent,  46. 

person  holding  mortgage  for  others,  46. 

or  legal  title  to  action  for  others,  46. 

trustee,  46. 
in  deed,  46. 

auctioneer,  46. 

factor,  46. 

insurance  broker,  46. 

part  owner  of  property,  46-7. 

guest  at  inn  having  property  of  another,  47. 

agent  of  land  syndicate,  47. 

agents  of  foreign  corporation,  47. 

not  an  agent  making  contract  in  name  of  principal,  47. 

nor  township  board  of  health,  47. 
may  file  answer  when,  193. 

BECEIVER- 

representative  capacity  to  be  alleged,  ^  46Z. 
a  provisional  remedy  only,  1150. 
may  be  appointed  when,  i  1061.  . 

code  provision,  1150-51. 

causes  enumerated,  1151. 

uses  of  courts  of  equity  applicable,  1151. 
title  vests  in,  upon  appointment,  1152. 
vacation  of  appointment,  {  1062. 

power  implied  in  power  to  appoint,  1151. 

made  upon  motion,  1151-52. 

may  be  reviewed  on  error,  1152. 
conflict  in  appointment,  i  1063. 

two  appointed  for  same  property,  1152. 

priority  of  judicial  action  governs,  1152. 

formal  qualification  immaterial,  1152. 
interference  with,  is  contempt,  1152-53.    See  Contempt. 

by  second  receiver,  1153. 

knowledge  of  appointment,  1152. 
for  corporation,  |j  1064, 1061. 

for  mismanagement  of  diiectors,  1153. 
specific  acts  should  be  stated,  1154. 

insolvency  a  jurisdictional  fact,  1153. 

affidavits  should  support  charge,  1153-54. 
of  dissolved  corporation,  1154. 

order  dissolving  first  essential,  1154. 

averments  of  petition,  1154. 
assets  administered  by,  1155. 

tangible  property  only,  1155. 

statutory  liaoility  not,  1 155-^. 
may  collect  unpaid  stock  8ubBcrii)tion,  1156. 
judgment  against  corporation  while  in  hands  of,  1156. 
actions  by,  1 1069. 

leave' of  court,  when  necessary,  1158. 

should  allege  representative  capacity,  1158. 
objection  to  snfiiciency  by  motion,  1158. 

appeal  taken  by,  when,  1158. 
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BECEIYEA  (continaed)— 
actions  against,  i  1071. 

leave  shoald  be  obtained,  1159. 

may  be  waived  by,  1159. 
not  permissible  wben^  1159. 
appointed  to  take  charge  m  foreign  country,  1160. 
smt  by  foreign,  1160. 

wnat  comity  has  to  do  with,  1160, 
when  on  benalf  of  citizens,  1160. 
in  action  to  enforce  statutory  liability  may  bring  action  to  enforce  judg> 
ment  therefor,  1158. 

farms  o/ffHiiion : 

against  corporation  on  a  judgment  and  for  receiver,  2  1065. 

for  an  accounting  and  to  set  aside  a  frandnlent  judgment,  and  for 

a  receiver,  1 1(^. 
by  partner  for  receiver  of  partnership  property,  1 1067. 
allegation  of  appointment  in  action  by  receiver,  1 1070. 
averment  of  appointment  in  suit  against  receiver,  {  1072. 

fCTVM: 

of  application  of,  for  leave  to  sell  property,  }  1074. 

for  authority  to  pay  claims,  1 1075. 
of  petition  to  be  allowed  to  account  and  be  discharged,  k  1076. 
formal  parts  of  account,  1 1077. 

RECOVERY  OF  POSSESSION  OF  REAL  ESTATE  (see  Pabtiks;  Quibp" 
iNO  Titlk;  Occupying  Claimant) — 
nature  of  the  remedy  under  code,  1 1046. 
how  many  causes  of  action  in  suit  for,  }  SO. 
legal  title  of  plaintiff  necessary,  1136. 
rule  in  Kansas,  1136,  n. 
petition  mast  so  aver,  1136-37. 
illustrations,  1137. 

Seneral  allegation  of,  1137. 
eraignment  of,  1137. 

derivation  of,  not  essential,  1137. 
averment  of  exceptions  to  statute  of  limitations,  1137-38. 
petition  must  describe  premises,  1138. 

amendment  to  include  omitted  part,  1138. 
demand  shoald  be  averred  when,  1138. 
joinder  with  action  for  rents,  1138. 
damages  to  be  specially  alleged,  1138. 
defenoant  may  enter  general  denial, }  1050. 

what  may  be  shown  under,  1140. 
raises  all  allegations  of  title,  1140. 

may  set  out  facts,  1140. 

owners  can  not  deny  each  other's  title  when,  1140-41. 

weakness  of  defendant's  title  cannot  help  plaintiff,  1 141. 

several  defendants  may  defend  jointly,  1141. 
legal  or  equitable  defenses  may  be  made,  1141. 

rule  dfiscuBsed,  1141. 
defendant  vendee  may  set  up  equitable  rights,  1142. 
fraud  may  be  set  up,  1141-42. 
possession  taken  after  suit,  i  142. 
title  of  landlord  questionecl  by  tenant  when,  1142. 
illegality  of  mortgage  as  a  defense,  1142. 
impeachment  of  lease,  1142. 
title  acquired  pendente  lite,  1142. 
hona  fide  purchaser  must  deny  notice,  1142,  n. 
railroad  company  cannot  be  ejected  after  public  rights  attach,  1142, 
defense  for  anotner,  1142-43. 
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RECOVERY  OF  POSSESSION  OF  REAL  ESTATE  (continued)- 
foTTM  of  petition  : 

for  posseflsion  merely,  i  1047. 
for  possession  and  rente,  i  1048. 
for  possession  and  damages,  2  1049. 
forms  of  antvoer  : 

denying  ownership,  possession,  etc.,  claiming  adverse  possession 

twentv-one  years,  }  1051. 
of  bona  fide  purchaser  without  notice,  i  1052. 
another  form  of  denial,  i  1053. 

and  cross-petition  for  recovery  of  possession,  2  1054. 

REDEMPTION  (see  Mobtoage)— 
of  mortgage,  2  603. 

REDUNDANT  AND  IRRELEVANT  MATTER— 
should  not  be  pleaded,  i  56. 
defined,  H  56, 121. 
motion  to  strike  out,  {  121. 

will  not  be  entertained  when,  i  121. 

addressed  to  discretion  of  court,  i  121. 

an  entire  pleading  cannot  be  stricken  out,  2  121. 

REFORMATION  (see  Pabtibs  ;  Mistake)— 
suit  for,  based  on  what,  }  1095. 

what  re()uired  of  plaintiff,  1178. 

an  auxiliary  proceeding,  1181. 
grounds  of  relief— mistake  and  fraud,  1178. 

mistake  must  be  one  of  fact,  1178. 
except  when,  1178. 

petition  must  allese  facts  of  each,  1178. 

relief  against  fraud  not  granted  when  mistake  only  alleged.  1178. 
ana  vice  vemay  1178. 

essential  averments,  1178-79. 
mutuality  of  mistake,  1179. 
rights  of  third  persons,  1179. 
mistake  in  description  corrected  between  whom,  1179. 

how  alleged,  1179*. 
what  mistakes  relieved  against,  1179-80.    See  Mistake. 
of  voluntary  deed,  1180. 
of  instrument  to  include  oral  agreement,  1 180. 
demand  must  be  made,  1180. 
ignorance  and  illiteracy,  1180. 
omission  of  words  of  inheritance,  1180-81. 
and  enforcement  in  same  suit,  1181. 
trial  in,  118L 
defenses,  2 1098. 

knowledge,  1182. 

not  capable  of  enforcement,  1182. 
form  of  petition  to  reform  deed  as  to  description,  2  1097.    • 

RELIEF— 

petition  must  contain  prayer  for,  2  46p. 

for  interest,  2  46p. 

no  part  of  statement  of  facts,  2  ^6p. 

result  of  failure  of.  2  46p. 
how  remedied,  2  46p. 
kinds  of,  2  46p. 
regardless  of  prater  granted,  2  46p. 

but  not  hostile  to  allegations,  2  46p. 
when  election  may  be  required,  2  46}>. 
when  specific,  need  not  be  asked,  2  46p. 
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BELIEF  (continued)— 

prayer  for,  may  be  in  the  alternative,  1 46p. 
when  default  judgment  taken,  i  46p. 

RELIEF  AFTER  JUDGMENT— 
code  provision,  i  1217. 

mistakes,  omissions  and  irregularities  corrected  upon  motion,  1289 
when  petition  to  be  filed,  1289. 

summons  must  be  issued,  1289. 

manner  of  procedure,  H  1217, 1218. 
limitations,  1291. 
in  supreme  court,  1 1284. 
formal  parts  of  petition  to  vacate  Judgment,  }  1219. 

RELIGIOUS  SOCIETY— 

Trustees  of,  maintain  ejectment,  1135. 

REMEDY— 

election  of«  in  action  for  fraud,  {  606. 

RENT  (see  Account;  Landlord  and  Tenant). 

REPLEVIN— 

a  civil  action,  1164. 

gist  of.  1164. 

wnen  property  not  in  possession,  the  remedy  is  conversion, 
1166. 

distinction  between,  and  detinue,  1164. 

a  possessory  action,  1164. 
who  may  maintain,  1164-67. 
holder  of  chattel  mortgage  may  prosecute,  1864, 1168. 

vendor  in  conditional  sale,  1165. 
what  may  be  reached  by,  1165. 
defendant  must  have  legal  or  actual  possession,  1165. 
who  are  proper  parties  defendant,  1165-7. 
substitution  of  parties  may  be  made  when,  1167. 
the  petition  in,^  1079. 

general  requisites  of,  1167-68. 

inclination  to  state  facts  more  fully,  1167-68.    See  Forms  under 
this  head. 

by  mortgagee,  1168. 

illustrative  averments,  1168. 

demand  should  be  alleged  when,  1169. 

language  of  statute  need  not  be  negatived,  1169. 

affidavit  to,  1169. 

separate  affidavit  for  writ  contemplated,  1169. 

allegation  of  fraud  in,  1169. 

description  of  property,  1168. 

averment  of  ownership,  see  note  p.  1169. 
damans  may  be  recoverea,  1169. 
affidavit  must  be  filed,  1171. 

statement  of  facts  as  to  ownership  in,  1171. 

negativing  provisions  of  statute  in,  1171-72. 

forms  no  part  of  pleadings,  1172. 

may  be  amended,  1172. 

motion  to  dismiss  because  defective,  1172. 
the  delivery  bond,  {  1089. 

takes  place  of  property,  1174. 

election,  to  take  propertv,  1174. 

restrictions  on  right  of  oefendant  to  retain  property,  1174. 

limitation  on  delivery  of  property  to  defendant,  1174. 
the  redelivery  bond,  }  1090. 

within  what  time,  1174. 


1618  INDEX. 

References  are  to  pages  unless  otherwise  indicated. 

REPLEVIN  (continued)— 
the  answer  in,  i  1091. 

general  denial  raises  any  material  allegation,  1174-75. 

what  may  be  shown  under  it — numerous  iUustrationsi  1175. 
effect  of  assignment  of  property,  117&-76 

forms  of  petition : 

an  ordinary  form,  §  1080. 

on  appeal  from  justicoi  g  1081. 

by  constable  against  sheriff,  i  1082. 

by  mortgagee  ^;ainst  mortgagor  after  condition  broken,  { 1083. 

against  sheriff  V)r  recovery  oiexempt  property,  1 1 084. 

for  recovery  of  animal  impounded,  §  187. 
form: 

of  affidavit  by  attorney,  i  1086. 
bv  one  member  of  firm,  2  1067. 
of  affidavit—ordinary, }  1088. 

forma  qf  annoer : 

by  sheriff,  i  1092. 

that  defendant  was  in  possession  as  agent  and  that  action  was  com* 

menoed  without  cause,  {  1093. 
in  action  for  recovery  of  animals  impounded,  ^  188. 

REPLY— 

contents,  i  88. 

filed  after  verdict,  §  88. 

filing  of,  waived  when,  i  88. 

an  averment  that  pleader  can  not  admit  in,  i  88. 

failure  to  deny  surplusage  matter,  {  88. 

must  be  made  when,  i  89. 

allegations  of  new  matter  in,  i  89. 

what  needs  a,  i  88. 

payment,  §88. 

want  of  consideration,  2  88. 

plea  of  justification,  J  88. 

ratification  of  corporate  acts  by  stockholder,  i  88. 

admission  and  justification  of  an  assault,  2  88. 
when  need  not  be  made,  2  90. 

argumentative  denial,  2  90. 

plea  of  non  eg^factumy  2  90. 

admission  of  &ct  not  stated,  2  90. 

^ts  in  answer  admissible  under  general  denial,  2  90. 

lien  for  storage,  2  90. 

denial  of  act  alleging  that  it  was  done  by  third  party,  2  90. 

new  matter  not  stating  counter-claim,  2  90. 
set-off  can  not  be  set  up  in,  2  90. 
new  matter  in,  departure,  2  91. 

may  be  incorporated  in  petition  by  amendment,  2  91. 

new  cause  of  action,  2  91. 

reference  to  documents  not  appearing  in  pleadings,  2  91. 

illustrations  of  departure^  2  91. 

explanatory  matter  permissible,  2  91. 

new  matter  as  cause  for  failure  to  perform  conditions  Ip,  793. 

statute  of  limitations  constitutes,  1226. 
remedy  for  departure,  2  92. 

is  demurrer,  2  92. 
demurrer  to,  2  109. 

form  of.  2  110. 
want  of  reply  waived,  2  92a. 
may  be  filed  during  trial,  2  925. 

not  material  when  special  defense  set  up  with  general  denial,  when 
facts  admissible  thereunder,  204. 
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BEPRESENTATIVE  CAPACITY  (see  Executors  and  Administratdbs; 
Rbceivbbs) — 
names  of  parties  in  their  representative  capacity,  i  46/. 
pleading,  of  administrator  or  executor,  {  54^. 
form  of  averment  of  administrator,  §  547. 
of  executor,  {  547. 
issue,  how  raised,  630-31.  < 

RES  ADJUDICATA  (see  Habeas  Corpus)— 

doctrine  applied  to  habeas  corpus  proceedings,  745-46. 

decree  of  sister  state,  745. 
defined  and  explained,  J  65-19. 

judgment  must  show  controverted  point  was  necessarily  tried,  i  65-19. 
will   embrace    matters   which   were  necessary   subjects   of   adjudi- 
cation, i  65-19.  « 
rules  of  pleading,  I  65-20. 

may  be  pleaded  in  reply,  }  65-20. 

facts  to  be  pleaded,  §  65-20. 

greater  particularity  required  than  in  pleading  judgment,  §  65-20. 

RESCISSION  AND  CANCELLATION  (see  Parties)— 
ground  of  relief — mistake  and  fraud,  i  1100. 
notice  of  rescission,  1183. 
ofier  to  rescind,  1183. 
may  be  refused  when,  1183-84. 
specific  acts  must  be  stated,  1184. 
discovery  of  fraud,  1184. 
averment  of  ownership,  1184. 
fraudulent  representations,  1184. 
of  contract  founded  on  illegal  consideration,  1184. 

of  joint  purchase  induced  bv  fraud,  1184. 

of  sale,  1185. 
essential  averments  in  petition,  1185. 

for,  of  deed  of  person  of  unsound  mind,  1185. 

of  deed  of  infant,  1185. 

of  contract  of  insurance,  1185. 

of  lease,  1185. 
when  plaintiff  guilty  of  negligence,  1185. 
forms  of  petition: 

to  cancel  deed  of  illiterate  person,  }  1101. 

by  grantee  to  rescind  sale  tor  want  of  title,  2  1102. 

to  rescind  contract  for  sale  of  land,  i  1103. 

by  vendee  against  vendor  to  cancel  agreement,  i  1104. 

to  annul  stock  subscription,  i  1105. 
form  of  answer  that  contract  was  rescinded,  i  1106. 

REVERSAL  (see  Error  in  Civil  Cases). 

REVIVOR  OF  ACTIONS  (see  Abatement  op  Actions)— 

what  actions  may  be  revived,  8J  1107,  1108. 

code  provision,  1190. 
case  may  oe  tried  notwithstanding  death,  when,  1190. 
in  whose  name  revived,  1190-91. 

against  representative  or  successor,  within  what  time,  1191. 
when  as  of  right,  1191. 
discretionarv  when.  1191. 
action  may  oe  stricken  from  docket  when,  1191. 
method  of,  1191-92. 

error  i)roceeding,  1192. 

conditional  order,  1192. 

service,  1192. 
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REVIVOR  OF  ACTIONS  (contiiiued)— 
of  judgment,  i  1112,  i  1112a. 

parties,  1193-1194. 

where  revived,  1193. 

when  made,  1193. 

enforced  against  whom,  1193. 

surety  may  have,  1193. 

plaintiflfin  foreclosure,  1193. 

for  alimony,  119^-94. 

not  new  action,  1194. 

application  should  show  what,  1194. 

what  defenses  may  he  made,  1194. 

limitation  to  revivor  of  judgment,  i  11126. 
/orm: 

of  affidavit  for  service  hy  publication,  }  1110. 

of  publication,  i  1111. 

RULE  DAYS- 

fully  outlined,  2  46n. 

for  answer.  }  4dn. 

for  reply,  ?  46n. 

demurrer,  J  46n. 

in  appeal  from  justice,  i  46n« 

demurrer  to  cross-petition,  J  46n. 

when  answer  demands  affirmative  relief,  §  46n. 

answer  in  quo  warranto^  g  40n. 

when  plaintiff  has  failed  to  secure  costs,  g  46n. 

time  may  be  extended,  i  46fi. 

answer  to  amended  petition, }  4fyn. 

filing  after,  discretionary,  §  46n. 

time  within  which  reply  to  be  filed  to  amended  petition,  113. 
on  appeal  from  justice,  1309. 
in  error,  1361. 

s. 

SALES— 

action  to  recover  price,  { 1113. 

when  made  through  broker,  1195. 
or  agent,  1195. 

averments  in  petition,  1195. 
ma^  be  rescinded  and  property  recovered,  1195. 
delivery  of  goods  to  warehouseman  treated  as,  1195. 
vendor  may  pursue  what  remedy,  1196. 

averment  when  for  breach,  1196. 

when  goods  fraudulently  obtained,  1197. 

tender  when  necessary,  1196. 
when  note  given,  1197. 
vendee  against  vendor,  i  1119. 

remedies,  1201. 

demand,  1201. 

warranty,  1201. 

measure  of  damages  for  breach,  1201. 

refusal  to  receive,  1201. 
failure  to  deliver,  12(^. 
insolvency  good  defense,  1203. 

recoupment  of  damages,  1202-3. 
fraud  as  defense  to  action  for  price,  1203. 

SAME  TRANSACTION,  JOINDER  OF  ACTIONS  ARISING  OUT  OP- 
causes  arising  out  of,  may  be  united,  69. 
transaction  defined,  69. 
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SAME  TRANSACTION,  ETC.  (contiDued)— 
proviflioii  of  code  general,  69. 
actions  falling  within,  69. 

account  and  enforcement  of  lien,  69. 

tort  and  contract,  69. 

promise  of  administrator  and  of  intestate,  70. 

damages  and  injunction,  70. 

repeated  violations  of  statute,  70. 

ejection  of  passenger  and  statutory  penalty,  70. 

for  purchase-money  and  enforcement  of  hen,  70. 

enforcement  of  amount  due  on  stock  subscription,  and  liability,  70. 

to  declare  trust  and  determine  rights  under  will,  70 

breach  of  promise,  and  to  i>ay  money,  70. 

personal  judgment  and  revivor,  70. 

fraud  in  sale  and  breach  of  warranty,  70. 

two  breaches  of  contract,  70. 

claim  for  goods  shipped  and  for  conversion,  71. 

negligence  in  killing  stock.  71. 

assault  and  battery  and  false  imprisonment,  70. 

negligence  of  earner  and  for  overcharge,  70. 

harboring  wife,  and  for  inducing  wife  to  make  deed,  71. 

false  imprisonment  and  malicious  prosecution,  70. 

divorce  and  to  set  aside  deed,  71. 

different  srounds  of  divorce,  71. 

to  cancel  fraudulent  certificates,  71. 
acbons  held  not  joinable,  71. 

against  one  in  individual  and  representative  capacity,  71. 

tort  and  contract  when,  72. 

divorce  and  specific  performance,  72. 

for  rent  and  forfeiture  of  lease,  72. 

breach  of  covenant  and  trespass,  72. 

for  purchase-money  and  discharge  of  mortgage,  72. 

for  possession  and  conveyance  and  to  bar  title,  72. 

SCIENTER— 

must  be  alleged,  2  189.  * 

SEDUCTION— 
defined,  i  1123. 

action  ror,  based  upon  loss  of  service,  1204. 
fiction  of  relation  of  master  and  servant,  1204. 
who  may  sustain  action  for,  1205. 
when  under  promise  of  marriage,  1205. 
essential  averments  in  petition,  i  1125. 

as  to  oromise  of  marriage.  1206. 

as  to  nction  of  master  ana  servant,  1206. 
damages  recoverable,  1206. 
defenses,  1 1129. 
forms  of  petition: 

by  unmarried  female,  i  1126. 

for  seduction  of  imbecile  daughter,  i  1127. 

for  seduction  of  daughter,  {  1128. 

SEPARATELY  STATING  AND  NUMBERING- 

damases  to  realty  before  and  subsequent  to  assignment,  {  20. 
breach  of  contract  of  sale  of  goods  in  lots,  61. 
each  cause  must  be,  61. 

purpose  of  rule,  61. 

what  causes  must  be,  61. 
election  may  be  required  when,  62. 
remedy  for  failure  m,  62,  63. 

by  motion,  not  demurrer,  62. 
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SEPARATELY  STATING  AND  NUMBERING  (continued)— 

when  waived,  62. 

not  by  motion  to  dismifis,  63. 

omifision  does  not  deprive  gf  right  to  demurrer,  63. 

nor  to  strike  one  cause  oat,  63. 
what  should  be  separately  stated,  62. 

damages  for  trespass  and  injunction,  63. 

account  and  enforcement  of  lien,  63. 

injury  to  realty  before  and  after  purchase,  63. 

mismanagement  of  trust,  partition  and  accounting,  63. 

different  breaches  of  contract,  63. 
rule  applied  to  defenses,  64. 

Seneral  denial  and  estoppel,  64. 
efense  bv  heirs,  64. 
how  corrected,  when  motion  sustained,  64. 
two  grounds  for  single  action,  67. 
each  utterance  of  slander,  75. 
defenses,  193. 
refusal  to  sustain  motion  to  require,  1215. 

fiERYICE  (see  Fobbclosubb;  Divobcb;  Error  in  Civil  Cases)— 
upon  railroad  company,  90n. 
upon  foreign  corporation,  90n. 

SERVICES  (see  Contract  op  Service). 

SET-OFF— 

is  new  matter  which  may  be  claimed  in  answer,  ^  84. 
defined,  198. 

right  to,  purely  statutory,  198. 
intention  of  code,  19iB. 
exists  when,  198. 
may  be  claimed  when,  198. 

'  against  equitable  owner,  198. 
against  receiver,  198. 
any  action  arisine  upon  contract,  199. 
liquidated  or  unfiquidated  damages,  199. 
separate  and  joint  claims,  199. 
overdue  joint  note  against  separate  note,  199. 
against  administrator,  199. 
individual  claim  against  surviving  partner,  199. 
firm  debt  against  surviving  partner,  199. 
money  paid  by  stockholder  for  corporation  against  individual 

liabilfty.  199. 
liability  of  indorser  of  note  against  assignor,  199. 
note  assigned  after  maturity  against  assignor,  199. 
between  principal  and  surety,  199. 
damages  for  breach  of  express  contract,  199,  n. 
defendant  must  own  claim  at  commencement  of  action,  200. 
claims  purchased  to  be  used  as,  200. 
statute  of  limitation  runs  against  claim  for,  when,  200. 
cross-demands  deemed  compensated,  3  86. 
statute  of  limitations  pleaded  as,  1228. 

SH^M  DENIAL  (see  Denial;  General  Denial). 

SHERIFF  (see  Bonds;  Attachment;  Replevin). 

SIGNING  PLEADINGS  (see  Petition). 

SINGLE  CAUSES  OF  ACTION  (see  Action;  Alternative  Relibp)- 
can  not  be  split,  59. 
must  be  complete  when  united,  64. 
splitting,  when  may  be  done,  67. 
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SLANDER  (see  Libbl  and  Slandbb;  Slander  of  Titlb). 

BLANDER  OF  TITLE— 

action  for.  will  lie  when,  2  762. 

actual  damages  should  be  alleged  when,  2J762. 

essential  elements,  2  762. 

averment  of  malice  and  want  of  probable  cause,  i  76S. 

when  it  defeats  securisg  of  loan,  {  762. 
form  of  petition  for,  i  763. 
suit  by  stockholder  for,  1095. 

SPECIFIC  DENIAL  (see  Answer). 
explained  and  discussed,  i  69. 

SPECIAL  PLEADING— 

under  common  law,  explained,  7,  i  %. 

SPECIFIC  PERFORMANCE— 
general  principles,  12 1134,  1135. 
what  essential  to  maintain,  1213. 
prayer  for,  when  cause  for  damage  stated,  106. 
when  contract  uncertain,  i213. 
time  the  essence  of  contract,  1214. 
joinder  with  breach,  1214. 
when  peculiar  value  attached,  1214. 
contract  bv  tenant  in  common  to  convey  interest,  1214. 
of  lease,  1214. 

to  give  and  bequeath  property,  1214-15. 
of  parol  contract,  2  1136. 

what  essentiid  in,  1215. 
demand  and  tender  essential  when,  1215-16. 

when  contract  is  denied,  1216. 
or  repudiation  shown,  1216. 
the  petition,  \  1138. 

should  show  whether  contract  oral  or  written,  1216. 

part  performance  of  oral,  1216. 

manner  of  execution,  1216. 

ownership  and  possession,  1216. 

performance  of  conditions,  1217. 

or  compensation,  1217. 

when  entitled  to  this  alternative  relief,  1217. 

description  of  premises,  1217. 
reformation  and.  1217. 
when  terms  doubtful,  1221. 
illegal  contract,  1221. 
mistake  and  fraud,  1221. 

contract  to  reconvev  aeainst  deed  absolute,  1221 . 
contract  for  sale  of  land,  1221. 
conditional  contract,  1221-22. 
contract  requiring  exercise  of  acts  or  skill,  1222. 
defenses,  2  1145. 

what  may  be  shown  under  denial,  1223. 
effect  of,  1223,  n. 

forms  of  petition  : 

by  vendor  to  compel  vendee  to  complete  contract  of  purohase* 

2  1 139. 
by  vendee  to  compel  vendor  to  make  deed,  2  1140. 
to  enforce  verbal  contract  of  sale,  2  1141. 
against  administrator  of  vendor  on  written  contract  for  deed, 

21142. 
to  compel,  of  contract  to  convey  or  give  lands,  2  1143. 
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STATEMENT— STATEMENT  OF  FACTS  (see  Cadbe  op  Action). 
code  form  of,  of  cause  of  action,  9. 

facts  constituting  cause  of  action  considered  as  a  formal  part  of  peti- 
tion, i  46o. 
the  "cause  of  action,"  explained,  g  47. 
preliminary  to  cause  of  action,  called  inducement,  ?§  47, 4(),  n. 

embrace  what, }  47. 
showing  primary  right-~explained,  H  47,  48. 
constituting  the  cause  of  action,  i  49. 
common-law  rules  as  to,  how  applicable,  i  49-1. 
showing  legal  duty  and  legal  right  must  be  stated,  g  49-2. 
according  to  legal  effect.  2  50a. 
conclusions  of  law  should  not  be  pleaded,  2  51. 
ultimate  facts  to  be  stated,  i  506. 
in  actions  for  fraud,  i  506. 
in  actions  founded  on  statute,  }  506. 
defective,  answer  does  not  waive,  }  506. 
to  be  definite,  122. 
upon  belief,  122, 131. 

rule  fully  explained,  131-2. 
allegations  when  seeking  equitable  relief,  i  56-5. 

STATUTE  OF  LIMITATIONS— 

openinff  account  stated  when  barred  by,  §  161. 

form  of  answer  setting  up,  i  16^5. 

against  bank  deposit,  394. 

not  available  under  general  demurrer,  592. 

how  regarded,  2}  65-17, 1146. 

its  nature  as  a  defense,  2  1146. 

bar  of,  personal  privile^,  {  65-17, 1223. 

may  be  pleaded  in  equity,  1223. 

not  applicable  to  trust,  2 1147. 

to  actions  survivable  at  common  law,  1224. 
begins  to  run  when,  1224. 

when  under  disability,  1224. 

will  not  operate  when,  1224. 
when  action  barred  by,  of  sister  state,  1224. 
as  applied  to  equitable,  1224. 
what  plaintiff  must  allege  as  to,  K  65-18, 1224. 

wnen  new  promise  made,  i  65-18, 1225. 
suit  to  be  based  on,  1225. 

amendment  bringing  in  omitted  claim  barred  by,  1225-26. 
fraud  will  not  bar  when,  1226. 
constitutes  new  matter  in  reply,  1226. 
how  taken  advanta^  of,  8}  65-19, 1150. 

should  be  speciidly  pleaded,  1226. 

by  answer  or  demurrer,  1226-27. 
rule  discussed,  1227. 

bv  general  denial,  1228. 

illustrations  of  by  answer,  1229. 

when  taken  advantage  of,  1229. 
pleading  foreign,  1229. 
pleaded  as  set-off,  1229. 

form  of  petition  where  note  relieved  from  statute,  2  1149. 
claim  barred  after  filing  petition,  can  not  be  brought  in  by  amended 
petition,  237. 

such  barred  claim  may  be  stricken  out  on  motion,  2  132. 

STATUTES— 

how  pleaded,  125,  i  53. 

of  a  sister  state,  125, 126. 
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STATUTES  (continued)— 

of  foreign  country,  125. 

private  statute,  125-26. 

rules  for  pleading,  125. 

construction  placed  upon  them,  125. 

reference  to  title  and  date  of  passage,  126. 

general  statutes,  126. 

statement  of  facts  in  action  founded  on,  122. 

STATUTE  OF  FRAUDS— 

contracts  required  by,  to  be  in  writing,  how  pleaded,  rule  fully  dis- 
cussed, {65-13. 
contracts  not  executed  accordins  to,  how  cosidered  in  law,  2  65-13. 

reasons  of  the  law  explained,  155-6. 

law  presumes  contracts  to  be  executed  in  accordance  with,  155. 
demurrer  will  lie  if  it  is  apparent  that  contract  is  not  in  writing,  i  65-13. 
it  is  a  defense,  and  may  be  waived,  §  65-13. 
how  taken  advantage  of,  'i  65-14. 

by  demurrer  if  apparent  on  face  of  pleading,  §  65-14. 
as  a  defense,  i  65-15. 

how  set  up,  }  65-15. 

plea  of,  how  alleged,  {  65-16. 

STAY  OF  EXECUTION— 

mere  filing  of  petition  in  error  does  not,  §  1289. 

good  ground  must  be  shown,  1370. 

when  error  prosecuted  by  one  in  representative  capacity,  1370. 

bond  to  be  given  when,  1370-71. 

when  judgilient  directs  payment  of  money,  1370. 

when  lUffirmed  by  circuit  court,  1371.  j 

cannot  be  fixed  by  supreme,  court,  1371. 
when  for  execution  of  conveyance,  1371. 
or  sale  or  delivery  of  property,  1371. 
may  be  fixed  by  trial  court,  1371. 
conditions,  1371. 
directing  assignment  or  delivery  of  documents,  1371. 
of  order  by  justice,  1371. 

when  to  be  sought  in  court  to  which  remanded,  1371. 
of  order  remanding,  may  be  granted  by  court  where  petition  filed, 
1371n. 

STOCK    ANT)    STOCKHOLDERS    (see    Stockholdsrs ;   Stockholdbr's 
Liability. — 
assessments  may  be  levied  when,  i  1156. 
averments  in  action  to  recover  assessments,  1231. 

calls  for,  should  be  alleged,  1235. 

allowance  of  interest  upon  installment,  1235. 
assignee  may  sue  corporation  for  refusal  to  transfer,  K  799,  999. 

either  at  law  or  in  equity,  1100-1. 
fortM  of  peliHan: 

for  recovery  of  stock  assessment  or  calls  by  corporation,  §  1157. 
to  recover  subscription  (by  receiver),  211/3. 

STOCKHOLDERS  (see  Private  Corporation)— 
may  sue  on  behalf  of  corporation,  when,  1004. 
demand  upon  officers,  1094. 

when  qselesB  to  make,  1094. 

averment  in  pleading  as  to,  1094-95. 
may  follow  property  fraudulently  disposed  of,  1095. 
for  share  of  funds  misappropriated,  1095. 
suit  by,  for  slander  of  title,  1095. 

against  officers  of  corporation,  1095. 
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STOCKHOLDERS  (continued)— 

demand  upon  corporation,  1096. 
averment  of,  1096. 

when  officers  sued  have  control,  1096. 
suit  against  directors  for  accounting,  1097. 
action  against  corporation,  by,  2  998. 

to  subject  assets  in  handis  of  trustee,  1100. 

to  recover  money  advanced  on  stock,  1100. 

for  depreciation  of  stock,  1100. 
may  make  defense  for  corporation  when,  1104. 

demand  upon  officers  to  make,  1104. 

discretionary^  with  court.  1104-05. 
may  apply  for  dissolution  wnen,  1106. 
form  of  petition  by,  against  officers,  1 996. 
form  of  petition  by,  against  corporation,  i  1001. 

STOCKHOLDER'S  LIABILITY— 
extent  of  liability,  2  1151. 

may  be  enforced  against  whom,  1229. 

pled^fee  not  liable,  1230. 

relation  of,  how  averred,  1229. 

corporation  and  all  stockholders  necessary  parties,  1229,  n. 

debt  includes  unliquidated  damages,  1230, 1235,  n. 

may  be  resorted  to,  when,  1230. 

judgment  against  corporation  essential,  1230. 
except  when  insolvent,  1230. 

enforcement  against  personal  representative,  1281. 

may  be  joined  with  suit  on  subscription,  1231. 

of  one  who  transfers  his  stock,  1237. 
action  to  enforce,  may  be  brought,  when,  1231. 
of  infant,  1231. 
of  literary  corporation^  1231. 
implied  liability  of  assignee,  1231. 

materiality  of  date  of  transfer,  1231. 

liability  of  assignor,  1231-32. 
both  necessarv  parties,  1232. 
debts  incurrea  subsequent  to  transfer,  1232. 
receiver  may  be  appointed  to  enforce,  1232. 
defenses  to,  {  1159. 

suit  to  enforce,  for  benefit  of  all  creditors,  i  1159. 
non-payment  of  subscription  b;^  some,  1237. 
may  plead  personal  defense  to  judgment,  1237. 
release  of  stockholder,  1237. 
defective  organization,  1237. 
misrepresentations  in  taking  stock,  1237. 
denial  of  subscription,  1237. 
extension  of  time  to  corporation,  1237. 
Het-offa^nst  corporation,  1237. 
materiality  of  date  of  becoming  stockholder,  1237. 
statute  of  limitation  runs  against,  1237. 
decree  for  liability  not  to  be  subsequently  contested,  {  US  la. 
forms  of  petition: 

by  judgment  creditor  to  enforce,  {1154. 

by  administrator  to  enforce,  for  a  demand  for  tmllqmdmtec 
ages,  i  1155. 
form  of  answer,  i  1161. 

STREETS  (see  Munctpal  Gorpohation)— 

liability  of  city  for  failure  to  keep  in  repair,  953. 
form  of  petition  for  injury  by  failure  to  keep  in  repair,  2  862. 
form  of  petition  lor  injury  caused  by  an  obstruction  in,  2  863. 
enjoining  construction  of  railroad  in,  767. 
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STREET  RAILWAY  (see  Abbault  and  Battery)— 
questions  of  negligence,  i  1162. 

forms  of  petUion : 

for  injury  to  passenger  while  alighting  from  car,  caused  by  sud- 
denly starting  car,  i  1163. 

for  injury  to  person  driving  wagon  in  street,  $  1164. 

by  foot-traveler  against,  for  negligently  leaving  ditch  in  street  un- 
protected, i  1165. 

by  administrator  for  injury  to  intestate  from  car  running  off  track, 
81166. 

averment  when  liabilty  dependent  on  ordinance,  }  1163. 
form  of  answer  to  petition  for  injury  while  alighting  from  car,  8  1167. 

STRIKE  FROM  FILES  (see  Motion)— 
motion  to  reply,  205. 

motion  to,  can  not  subserve  purpose  of  demurrer,  228. 
general  denial,  228. 
motion  to,  may  be  made  when,  228. 
sham  pleadings,  228. 
frivolous  pleadinffs,  228. 
pleading  not  filed  within  time,  228. 
omission  of  names  in  caption,  3  466. 

STRIKES  (see  Labor  Unions;  Injunction). 

SUBROGATION— 

right  of  surety  to,  1081. 

SUBSCRIPTION  (see  Subscription  to  Stock)— 
contract  of,  i  1168. 
to  public  improvement,  1245. 
conditional,  revocable,  1245. 
for  construction  of  road,  1245. 
for  endowment  of  educational  institution,  1247. 
when  no  liability  incurred,  1247. 

SUBSCRIPTION  TO  STOCK  (see  Subscription)— 
verbal  promise  to  take,  }  1168. 
pavment  essential  to  create  stockholder,  1244. 
liability  when  no  portion  paid,  1244. 
revocation  of,  124^-45. 

can  not  be  when  obligations  incurred,  1245. 
conditional,  1245. 
action  on,  i  1169. 

authorized  capital  stock  to  be  shown,  1245. 

enforceable  wnen,  1245. 

nature  of  remedy,  1245. 

averment  of  issuance  of  stock,  1245-4<>. 

averment  when  subject  to  call,  1246. 

creditors  may  enforce,  1246. 

agpnst  estate  of  subscriber,  1246. 

joinder  against  subscriber  and  guarantor,  1246. 
liability  before  issuance,  1246. 

creates  debts  from  which  transfer  will  not  relieve,  1246. 
enforced  by  creditor's  bill,  1246. 
averments  m  action  on  conditional,  §11  "0. 
conditional, }  1170. 

of  railroad,  1247. 

when  statutory  amount  not  expended,  1247. 

essential  averments,  1247. 

waived  by  payment  of  installment,  1247. 

becomes  absolute,  1247. 
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SUBSCRIPTION  TO  STOCK  (continued)- 
ownership  will  not  pass  to  grantee,  12^7. 
defenses  to  action  on,  i  1174. 

defects  and  irregnlarities,  1250. 

in  proceedings  to  increase,  1250. 

want  of  corporate  existence  in  consolidated  company,  1250. 

violations  of  law  can  not  be  shown,  1250. 

made  prior  to  filing  of  articles,  1250. 

oi^ganization  for  illegal  purpose,  1250. 

want  of  consideration,  1250. 

alteration  of,  1260. 

change  of  termini  of  road,  1250. 

ouster  of  corporation,  1250. 

SUBSTANTIAL  RIGHT— 
defined,  1314. 

SUMMONS— 

must  be  issued  upon  filing  of  answer  and  cross-petition  when,  {  79. 

mistake  in,  792. 

in  quo  warranto,  1122. 

in  error,  ?  1296. 

endorsement  on,  duty  of  counsel  as  to,  671,  n. 

SUPPLEMENTAL  PLEADINGS— 

supplemental  petition  defined,  §  132a,  and  note. 

code  provision,  ?  133. 

allowed  upon  motion,  i  133. 

designed  to  supply  subse<iuently  occurred  facts,  i  133. 

does  not  take  place  of  original,  {  133. 

must  be  considered  with  original,  {  133. 

demurrer  to,  not  authorised,  239-40. 

reply,  240. 

petition,  i  134. 

new  cause  of  action  can  not  be  set  up  in,  240. 

only  subsequent  rights,  240. 
suit  mav  be  continued  bv,  against  representative,  240. 
note  falling  due  may  be  brought  in,  240. 
new  parties  may  be  added,  2&. 
defective  petition  can  not  be  supplemented,  240. 
answer,  240,  241. 

proposed  plea  must  be  true,  241. 

rule  more  liberal  as  to  defendant,  241. 

may  introduce  defenses  existing  when  first  answer  filed,  241, 

title  acquired  pendente  lite,  241. 

rule  as  to  technical  defenses,  241. 

right  to  file,  discretionary,  241. 

SUPREME  COURT  (see  Final  Ordebs;  Contest  of  Election)— 
jurisdiction  of,  ^  1268, 1286. 
code  provision,  1349-60. 
review  by,  of  appropriation  for  right  of  way,  1360. 

contested  election,  1350. 

allowance  of  alimony  at  chambers,  1350. 

order  of  dismissal  of  petition  in  error,  1351, 1362. 
will  not  review  judgment  of  inferior  court  when,  1350. 

exceptions,  1350. 
refusal  oi  writ  of  mandamus  not  reviewable  by,  1351. 
order  of  reversal  remanding  case  for  new  trial,  1351. 
may  render  final  judgment,  1351. 
reversal  for  want  of  jurisdiction,  1351. 
review  of  overruling  motion  for  new  trial  made  after  term,  1361. 
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SUPREME  COURT  (continued)— 

will  not  consider  errors  not  raised  in  trial  court,  1356. 

or  assigned  in  circuit  court,  1356. 
reviewal  of  questions  of  evidence,  1356, 1369. 

whether  there  was  any  evidence  a  question  of  law,  1369. 

when  clear  and  convincing  proof  required,  1369. 
will  not  consider  error  not  assi^ed  in  motion  for  new  trial,  1365. 
obiection  to  sufficiency  of  petition  made  in,  1355-56. 
order  of  docketing  and  hearing  in,  { 1281. 
causes  taken  out  of  order  by  motion,  1363-64. 
when  same  question  involved  in  several  cases,  1364. 
when  case  comes  into,  a  second  time,  1364. 
oral  arguments  may  be  had,  when,  §  1282. 
record  to  be  printed  in,  g  1283. 

dismissal  for  failure,  1364. 

a  bar  to  second  petition  in  error,  1365. 
equivalent  to  an  affirmance,  1365. 

type-written,  not  sufficient,  1365. 

precipe  for,  filed  with  clerk,  1365. 

motion  to  require  additional  printing,  1365. 

motion  to  reinstate,  1365. 

when  may  be  dispensed  with,  1365. 
relief  after  judgment  m,  i  1284. 
rehearing  in,  i  1285. 

doctrine  adopted  fully  outlined,  §  1285. 
will  grant  injunction  when,  §  1286.  "* 

may  assess  penalty  when,  i  1288. 
staying  execution,  { 1289. 
dismissal  and  reinstation  by,  §  1290. 
what  to  be  shown  on  motion  to  reinstate,  §  1290. 

SURETY— 

contract  of,  how  construed,  2  978. 

damnified  when,  1078. 

holding  indemnit}^,  1078-79. 

averment  of  violation  by,  1079. 

promise  in  writing,  need  not  be  alleged,  1079, 1084. 

may  compel  creditor  to  sue,  1079. 

form  of  notice  to  be  given  by,  1079, 

personal  representative  of,  may  take  advantage  of,  1079. 

suretyship  need  not  be  apparent,  1079. 

the  fact  must  be  pleaded,  1079. 

not  compelled  to  go  through  protracted  law  suit,  1086. 
may  compel  principal  to  discharge  debt,  1079. 

legal  representative  may,  1086. 
cannot  have  relief  until  payment,  1080. 

but  may  secure  indemnity,  1080,  n. 
may  proceed  in  equity  after  juogment,  1080. 
may  sustain  attachment,  1080. 
payment  in  small  sums  at  different  times,  1080. 
joint  action  by  several,  1080. 

of  firm,  may  proceed  against  surviving  partner,  1080. 
what  will  relieve,  i  984. 

contracts  between  principal  and  creditor,  1082-83. 

placing  additional  name  on,  1083. 

extension  of  payment,  1083, 1085,  n. 

departure  from  terms  of  contract,  1083. 

material  concealment,  1083. 

delay  in  proceeding  against  principal,  1083. 

fraud,  1063. 

no  consideration  between  principal  and,  1083. 
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8URFTY  (continued)- 

iailDre  to  sive  notice  of  sait,  1083. 

material  alteration  of  contract,  1083. 

exception  where  equitable  rights  only  invaded,  1083. 

failure  of  consideration  between  payee  and,  1083-84. 

breach  of  contract  between  principal  and  creditor,  1084. 
taking  of  additional  security  will  not,  when,  1084. 

release  ot  levy,  1084,  n. 
right  of,  to  subrogation,  1081. 
may  have  dormant  judgment  revived,  1081. 

fijrmt  of  ipd^itm,  : 

by  surety  to  secure  right  of  subrogation  as  to  real  property  levied 

on  under  judgment  against  principal,  J  981. 
to  be  subrogated  to  mortgage  liens,  }  982. 
to  compel  principal  to  pay  debt,  1 983. 

/orms  of  amwer: 

setting  up  suretyship,  asking  that  property  of  principal  be  first  ex- 
hausted, i  985. 
that  time  has  been  extended  by  payee,  ^  986. 
that  property  of  principal  has  been  released  by  debtor,  {  987. 
that  note  was  signed  on  condition,  i  988. 
failure  of  principal  to  sue  when  notified,  i  989.' 

SURVIVORSHIP  OF  ACTIONS  (see  Abatbmbnt  of  Actions  ;  Revivob  of 
Actions. 

BURGEON  (see  Malpractice). 

T. 

TAXES— 

illegal  levy  may  be  restrained,  }  1175. 

X'nst  whom  brought,  1252. 
er  collecting  to  be  joined,  1252. 
by  whom  may  be  prosecuted,  1252. 
some  steps  must  first  be  taken  by  collecting  officers,  1252. 
irregularities  in  proceedings,  1252. 
levied  under  constitutional  law,  1252. 
pa^rment  of  portion  admitted  essential,  1253. 


prmciples  of  estoppel  applicable,  1253. 
ijoming  placing  of,  on  dupnc 


enjoming  placing  of,  on  duplicate,  1253. 

or  collection  of  illegal  tax,  1253. 
essential  averments,  1253. 
action  to  recover,  illegally  paid,  {  1177. 

against  whom  brought,  1254. 

wnen  voluntarily  paid,  1254.    See  Paymbnt. 

paid  under  unconstitutional  statute,  1255. 

by  board  of  education,  1255-56. 

by  city  treasurer  against  county,  1256. 

one  tax-payer  cannot  prosecute  on  behalf  of  others,  1256. 
action  to  recover,  due,  §  1178. 

averments  in  by  county  treasurer,  1256. 

tax  duplicate  as  evidence,  1256. 

forms  of  petition : 

to  enjoin  collection  of — formal  parts,  ^  1176. 
by  county  treasurer  for  collection,  HI 79. 
for  collection  of,  and  sale  of  property,  i  1180. 

TENDERr- 

in  action  on  contract,  2  454. 
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TIME  OR  DATE— 

when  to  be  alleged,  {  65-22. 
in  equi^,  not  of  the  eseenoe  of  contract,  §  65-22. 
to  be  alleged,  when  parties  by  their  contract  have  made  it  essen- 
tial, i  65-22. 

TITLE  (see  Rboovbsy  of  Possbbsion  of  Real  EffrATE)— 
averment  of,  in  foreclosure,  657-58. 

when  acquired  by  attachment,  658. 
in  action  to  recover  possession  of  real  estate,  IIS%, 
when  and  how  alleged,  }  65-4. 
in  real  actions,  {  65%. 
in  actions  to  quiet  title,  i  65-6, 

possession  merely  sufficient,  151-2. 
in  actions  for  tres]Miss  to  realtv,  }  65-7. 
in  actions  concerning  personal  property,  i  65-8. 
or  ownership  of  negotiable  instruments,  i  65-9. 

TRESPASS— 

is  now  applied  to  what,  i  1181. 
comparison  with  old  action,  1258. 
title  may  be  questioned,  1258-^9. 1262. 
allegations  by  plaintiff,  1259. 

as  to  ownership,  1259. 

of  possession  essential,  1259. 
distinction  between,  and  case,  1259. 
equitable  contribution  between  several  guilty  of,  1259. 
equitable  relief  granted  when,  1259-60. 

irreparable  mjury  must  be  alleged,  1260. 
damages  recoverable,  { 1183. 

effect  of  words  **  with  force  and  arms  upon,"  1260. 

when  exemplary,  allowable,  1260. 

consequential,  1260, 1262. 
defenses,  f  1188. 

what  maj  be  shown  under  general  denial,  1262. 
forms  of  petUvm: 

for  by  tearing  down  fence,  {  1184. 

by  one  in  possession  for  injurv  tograss  and  herbage,  {  1185. 

for  injury  to  dwelliuR-house^  1 1186. 

for,  in  breaking  and  entering  shops  and  carrying  away  chattels, 
i  1187. 
form  of  answer,  2  1189. 

TRIAL  (see  Mods  of  Trial)— 

when  specific  performance  and  damages  joined,  79. 

when  ui>on  equitable  defense  in  ejectment,  1141. 

in  partition,  1068. 

in  foreclosure,  K  586, 1226. 

in  suit  for  reformation,  1181. 

TRUSTEE— 

suit  a^iainst  for  personal  liability,  47. 

deposit  of  funds  by,  1265. 

suit  by,  for  damage  to  beneficiary,  1265. 

TRUSTS— 

parties,  }  1190. 

when  purchase-money  furnished  by  another,  §  1190. 

declaration  of  deed  a,  1264. 

enforcement  of,  1264. 

interference  with,  when  a  palpable  abuse,  1265. 

interpleader  by  different  claimants,  1265. 
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TRUSTS  (continued)— 

averments  in  petitition  to  declare,  1265. 
suits  by  trustee,  1265. 

form  of  petition  to  declare  trust  in  real  estate  and  to  enforce  a  con- 
veyance, }  1191. 

u. 

UNINCORPORATED    COMPANY   (see   Voluntary  Society;  Cobpora- 
TioN  Not  fob  Profit) — 
suits  brought  by  members,  1095. 

formea  in  another  state,  1095. 
suit  on  behalf  of,  brought  by  whom,  i  1002. 
farms  of  petition : 

by  member  of,  ?  1003. 

against  unincorporated  association,  i  1004. 

V. 

VARIANCE— 

nature  of,  i  137-8. 

defined,  scope  and  meaning,  }  137-9. 

rule  at  common  law,  255. 

the  code,  §  137-10. 

when  deemed  material,  i  137-11. 

amendment  when  material,  {  137-12. 
leave  to  file,  may  be  refused,  257. 
immaterial,  i  137-13. 

form  of  affidavit  to  show  material,  §  137-14. 
failure  of  proof,  J  137-15. 

distinguishable  from,  i  137-15. 

VENDOR  AND  VENDEE  (see  Sales). 

VENDOR'S  LIEN  (see  Liens).  * 

VENUE  OF  ACTIONS  (see  Petition). 
division  of  actions  at  common  law,  }  34a. 
what  must  appear  in  the  pleading  as  to,  %  34c,  46a. 
local  and  transitorv,  {{  34a,  346. 
construction  of  code  rules  as  to,  87. 
for  recovery  of  realty,  87. 

of  land  lyinff  in  another  state,  87. 
to  establish  vendor's  lien,  87. 
to  set  aside  fraudulent  conveyance,  87. 
for  trespass  to  realty,  87, 88. 
reformation  of  contract  of  sale,  87. 
in  actions  joined,  §34. 
relating  to  trusts,  88. 

removal  of  trustee,  88. 

to  enforce  trust,  88. 
sale  of  realty  under  incumbrance,  88,  H  36, 39. 

foreclosure  of  mortgage,  88. 
or  deed  of  trust,  88. 
or  creditor's  bill,  88. 
for  settlement  of  insolvent  corporation  or  partnership,  88. 
for  specific  performance,  88,  ?J  37, 89. 

where  land  lies,  or  defendant  resides,  89. 

lands  lyins:  in  another  state,  89. 
for  recovery  of  fine,  forfeiture  or  penalty,  89,  i  38. 
against  public  officers,  89. 


INDEX.  1638 

References  are  to  psges  unless  otherwise  indicalt^ 

VENUE  OF  ACTIONS  (continued)— 
against  domestic  corporations,  89,  $  39. 

insurance  companies,  89,  90. 

minins  corporation,  90. 
against  raiux>aa  companies,  90,  J  40. 

code  provision  cumulative,  90. 
against  non-residents,  91, 241. 

foreign  corporations,  91. 

insurance  company,  91. 
against  defendants  residing  in  different  counties,  92. 
to  enforce  stockholder's  liability,  92. 
by  and  against  administrator's  executors,  92,  §  43. 

guardians,  92. 

trustees,  92. 

upon  administrator's  bond,  92-93. 
change  of  venue,  93, 2  44. 

grounds  and  conditions,  93. 
of  action  on  bond  of  executor  or  administrator,  459. 
of  action  for  use  and  occupation,  845. 
mandamtLB  to  compel  change  of,  905. 
in  partition,  1060. 

where  land  situate  in  two  or  more  counties,  1060. 

to  set  aside  decree  in,  1060. 
action  on  covenant,  580. 

VERIFICATION— 

of  pleadings,  historically  considered,  §  46r. 
under  the  code,  2  46a. 

by  guardian,  110. 

wnen  not  required,  110. 

by  corporation,  110. 

by  the  state,  110. 

by  one  of  several  parties,  110. 

real  partv  in  interest,  110. 

before  whom  made,  110. 

remedy  for  want  of,  110-111. 

want  of  may  be  supplied,  110. 

when  judgment  autnorized  to  be  confessed,  IIL 

by  a^nt  or  attomev  of  infant,  758. 

in  injunction,  771-72. 

in  divorce,  2  496. 

by  several  in  ]>artition,  1062. 

of  general  denial, }  87-1. 

VILLAGES  AND  HAMLETS— 
organization  of,  937. 

filing  map  of  territory,  937--8. 
petition  for,  must  contain  what,  938. 
where  filed,  939. 
notice  to  be  given,  939. 
number  of  innabitants  required,  938. 
form  of  petition  to  incorporate,  1 839. 
hearing  and  order,  939. 
proceeding  to  enjoin  organization,  940. 
for  what  causes,  940. 
notice  to  be  given  recorder,  940. 
case  heard  u|>on  what,  940. 
effect  of  dismissal,  940. 
form  of  petition  to  enjoin,  {  843. 
duty  of  recorder  upon  filing  petition,  941. 
record  by  recorder,  941. 
injunction  granted  when,  941-42, 
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VILLAGES  AND  HAMLETS  (continued)— 
change  of  name,  942. 

at  whose  Instance.  fH2-43. 
the  petition  for,  942-43. 
notice  of,  943. 
time  of  hearing,  943. 
form  of  petition  for,  i  847. 
advancement  of,  943. 

VOLUlTTARY  SOCIETY  (see  Unincobporated  CJompany)- 
disputes  between  members,  ^  1002. 
mandamus  to  compel  restoration  of,  g  1002. 
expulsion  of  menibers,  g  1002. 

civil  courts  will  not  prevent,  §  1002. 

WAIVERr- 

o«  violation  of  rule  as  to  seperate  statement  of  actions,  62,  76. 

of  defects  by  failure  to  demur,  ?  106. 

jurisdiction  not  waived,  i  106. 

demurrer  waived  by  answer,  ?  106. 

objection  not  raised  by  answer  or  demurrer,  g  106. 

failing  to  except  to  overruling  of  demurrer,  219. 

conflict  in  cases,  219, 1317. 

of  defects  of  parties,  219. 

of  misjoinder  of  parties,  219. 

of  misjoinder  of  causes,  219. 

of  the  pendency  of  another  action,  219. 

filing  answer  not  a,  of  defective  statement  of  facts,  121. 

of  reply,  ?  92a 

answering  matter  after  motion  to  strike  out  is  a,  J  121a. 

WAREHOUSEMAN— 

liability  of,  and  remedv  against,  §  1192. 
when  the  transaction  a  sale,  1267-68. 
when  a  mutuum,  1267. 
when  a  bailment,  1267-68. 
sales  by,  1267. 
forms  of  petition: 

to  recover  charges  for  storage,  f  1193. 

for  injury  to  goods  through  negligence  of,  J  1194. 

WARRANTY— 
kinds,  §  1195. 

whether  written  or  verbal  should  be  averred,  1270. 
promptness  required,  1270. 
return  of  goods  upon  rescission,  1270. 

exception,  1270. 
breach  to  be  clearly  stated,  1270. 
allegation  of  value,  1270. 

of  price  paid,  1270-71. 
scienter  when  false  representations,  1271. 
defense  to  action  for  price,  g  1199.  ' 

ignorance  in  absence  of  misrepresentation,  1273. 
forms  of  petition: 

for  breach  of  warranty  of  a  piano,  i  1196. 

for  breach  of  warranty  as  to  breeding  qualities  of  horse,  §  1 197. 

fot  false  warranty  of  liorse  as  to  soundness  and  habits,  1 1198. 
form  of  answer  denying  false  representations,  }  1200. 
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WASTE— 

defined,  i  1201. 

parties,  i  1202. 

judgment  creditor  may  tnstain  action,  when,  1275-76«  1277-78  n 

injanction  to  restrain,  i  1203. 

essential  averments,  1276. 
catting  timber  by  widow,  1278. 
liability  of  vendee  in  possession  under  contract,  1278. 
defenses,  2  1206. 
forms  qf  petition  : 

by  landlord  against  tenant,  { 1204. 

by  judgment  creditor,  1205. 

WATERS  (see  Nuisanck)— 

WILL— 

action  to  contest,  i  1207. 

election  by  person  taking  under,  1279. 

paries  to,  1279. 

limitation  to  action,  1279-^. 

tiie  petition  in,  1280. 

question  determined,  1280. 
error  from  probate  of,  1280. 
action  to  construe,  i  1213. 

by  whom  maintainable,  1284, 1285. 

hostile  next  of  kin  cannot,  1285. 

only  where  trust  involved,  1285. 

future  questions  cannot  be  determined,  1285. 

the  petition,  1285. 
firtM  of  petition : 

to  contest  will  on  the  ground  that  it  was  made  under  undue  in* 
fluence,  i  1206. 

to  contest  nuncupative  will,  {  1209. 

to  set  aside  fraudulent  will,  {  1210. 

by  executor,  for  construction  of  and  direction  as  to  distributioB. 
i  1214. 

by  executor,  for  construction  of  particular  clause,  §  1215. 
forms  €f  antwer: 

in  proceeding  to  contest  nuncupative  will,  i  1211. 

of  guardian,  in  proceedings  for  construction,  claiming  property 
in  dispute,  2 1216. 
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